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AMERICAN  AND  ENGLISH 
RAILROAD    CASES. 


VOLUME  LI. 


Stockton,  Attorney  General 

V. 

Central  R.  Co.  of  New  Jersey  et  al 

{New  Jersey  Court  of  Chancery^  August  2^y  1892!) 

Leue—Power  of  Railroad  Company— Legislative  Authority. — A  railroad 
company  cannot  lease  or  dispose  of  anv  franchise  needful  in  the  perform- 
ance of  its  obligations  to  the  state,  without  legislative  consent. 

Sufficiency  of  Title  of  Act— Constitutional  Law. — The  formation  and  reg- 
ulation of  railroads  are  subjects  naturally  and  properly  related  to  and  con- 
nected with  each  other,  and  are  both  germane  to  the  object  which  is  ex- 
"  pressed  by  their  being  coupled  in  defining  the  title  of  an  Act  entitled  "  An 
Act  to  amend  an  Act  entitled  '  an  Act  to  authorize  the  formation  of  rail- 
road corporations  and  to  regulate  the  same  * "  (New  Jersey  Act,  March  11, 
1880.)  This  act  is  sufficiently  broad  in  its  terms  to  confer  power  upon  rail- 
road corporations  chartered  by  special  law. 

Statute  Regulating  Railroad  Leases— Requirement  of  Legislative  Consent 
— Special  Legislation.— New  Jersey  Act  o(  May  2,  1885  entitled  "An  Act 
respecting  the  leasing  of  railroads/'  forbidding  the  leasing  of  any  railroad 
unless  the  consent  of  the  legislature  is  first  obtained,  and  providing  that 
such  consent  may  be  obtained  by  submitting  a  draft  of  the  proposed  lease 
to  the  legislature  for  its  approval  by  an  act,  is  constitutional,  and  is  not 
open  to  the  objection  that  it  contravenes  the  constitutional  prohibition  of 
special  legislation. 

Lease  of  Railroad  to  Foreign  Corporation— Device  to  Evade  Statute.— 
Where  a  domestic  railroad  company  is  forbidden  to  lease  its  road  and  fran- 
chises to  a  foreign  corporation  it  will  not  be  allowed  to  execute  a  lease  to 
a  domestic  corporation-  which  was  promoted  and  is  controlled  and  prac- 
tically owned  by  a  foreign  corporation.  In  this  case  the  lease  by  the  Cen- 
tral Railroad  Co.  of  New  Jersey  of  its  road  and  franchises  to.  the  Port 
Reading  R.  Co.  is  but  a  device  to  disguise  the  real  nature  of  the  transac- 
tion which  consisted  of  a  lease  to  the  Philadelphia  &  Reading  R.  Co. 

Corporate  Excess  of  Power— Public  Policy— Action  by  Attorney  QeneraL 
— Where  a  corporate  excess  of  power  tends  to  the  public  injury,  or  to  dc* 
feat  public  policy,  it  may  be  restrained  in  equity  at  the  suit  of  the  attorney 
general. 
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Same — Unauthorized  Leate — Combination  of  Coai  Produeeri  and  Car- 
riers—IMonopoly.— A  railroad  company  of  this  state  leased  its  franchises  and 
roads  to  a  railway  corporation  of  another  state.  The  lease  was  not  only 
unauthorized,  but  was  expressly  forbidden  by  law.  Its  effect  was  to  com- 
bine coal  producers  and  carriers,  and  to  partially  destroy  competition  in 
the  production  and  sale  of  anthracite  coal,  a  staplecommodity  of  the  state. 
Held  to  be  a  corfiorate  excess  of  power,  which  tends  to  monopoly  and  the 
public  injury. 

Application  by  John  P.  Stockton,  attorney  general  of  New 
Jersey. 

On  order  to  show  cause  why  injunction  shall  not  issue. 
Heard  upon  information,  exhibits,  and  affidavits,  answers  of 
the  defendants,  and  limited  proofs  taken  under  order  of  the 
chancellor,  in  conforniiity  witn  the  provisions  of  rule  121.  The 
object  of  the  information  is  to  have  a  certain  indenture  of 
lease  made  between  the  Central  Railroad  Company  of  New 
Jersey  and  the  Port  Reading  Railroad  Conipany,  and  also  a 
certam  tripartite  agreement  between  the  Central  Railroad 
Company  of  New  Jersey,  the  Port  Reading  Railroad  Com- 
pany, and  the  Philadelphia  &  Reading  R-ailroad  Company, 
decreed  to  be  ultra  vires,  and  therefore  void  ;  and  void  also 
upon  the  ground  of  public  policy,  in  that  they  tend  to  create 
a  monopoly  of  the  anthracite  coal  trade  within  the  state,  by 
stifling  competition  between  the  contnicting  corporations,  and 
thereby  to  increase  the  price  of  anthracite  coal  to  the  inhab- 
itants of  the  state.  And  to  effectually  destroy  the  effect  of 
such  lease  and  agreement,  under  which  the  property  and  fran- 
chises of  the  Central  Railroad  Company  of  New  Jersey  have 
already  been  delivered  to  the  Port  Reading  Railroad  Com- 

Eany.  it  seeks  a  mandatory  decree  which  shall  enjoin  the  Port 
Leading  Railroad  Company  to  surrender  and  return  to  the 
Central  Railroad  Company  the  corporate  franchises  and  prop- 
erty, and  a  restrictive  decree  whicn  shall  perpetually  restrain 
the  Port  Readinff  Railroad  Company  from  hereafter  control- 
ling and  intermeddling  with  such  franchises  and  property,  and 
the  three  corporate  defendants  from  all  future  combinations 
to  do  that  which  will  arbitrarily  increase  or  tend  to  increase 
the  price  of  coal  to  the  inhabitants  of  New  Jersey.  I  am  asked 
to  now  issue  an  injunction  that  will,  temporarily  at  least,  effect 
all  these  ends. 

The  Central  Railroad  Company  of  New  Jersey  was  incor- 
porated by  special  act  of  the  legislature  of  this  state,  entitled 
"  An  act  to  incorporate  the  Somerville  &  Easton  Railroad 
Company,"  approved  February  26,  1847.  Before  then — on 
the  9th  of  February,  1831 — the  Elizabethtown  &  Somerville 
Railroad  Company  had  been  incorporated,  with  power  to 
construct  a  railroad  from  Elizabethtown  to  Somerville.  The 
Somerville  &  Easton  Railroad  effected  a  continuation  of  rail- 


Digitized  by 


Google 


VOL.50  LEASE— ULTRA  VIRES.  3 

road  communication  from  Somervillc  to  Phillipsburg,  on  the 
Delaware  river,  opposite  Easton,  Pa,  By  a  supplement  to 
the  charter  of  the  Somerville  &  Easton  Railroad  Company, 
approved  February  22, 1849,  that  company  was  authorized  to 
purchase  the  Elizabethtown  &  Somerville  Railroad,  and  it 
was  provided  that  the  two  railroads  should  be  controlled  by 
the  charter  of  the  Somerville  &  Easton  Railroad  Company, 
and  that  the  controlling  company  should  thereafter  be  called 
the  Central  Railroad  Company  of  New  Jersey.  The  pur- 
chase was  consummated  on  the  ist  day  of  April,  1849.  ^^ 
i860,  by  another  leg'islative  act,  the  Central  Railroad  Com- 
pany was  authorized  to  extend  its  road  to  the  New  York  bay, 
at  or  south  of  Jersey  City.  From  time  to  time,  by  legislative 
act,  the  capital  of  the  company  was  increased,  until  now  the 
stock  outstanding  amounts  in  round  figures  to  about  $22,500* 
<xx>of  an  authorized  capital  of  $^0,000,000.  Besides  this  large 
capital,  the  company  has  an  indebtedness  of  upwards  of  $45^. 
<xx>,ooo.  It  owns,  leases,  or  controls  more  than  40  tributary 
railroads.  It  has  a  large  and  prosperous  business,  and  earns 
a  respectable  dividend  upon  its  capital  stock  beyond  the  pay- 
ment of  the  interest  upon  its  indebtedness  and  its  other  fixed 
•charges.  Its  assets  exceed  in  value  its  outstanding  capital 
stock  and  its  indebtedness,  Which  together  aggregate,  as  has 
been  indicated,  more  than  $67,000,000.  In  1871  it  leased  the 
Lehigh  &  Susquehanna  Railroad,  running  from  Wilkesbarre 
to  Easton,  in  Pennsylvania,  from  its  owner,  the  Lehigh  Coal 
.&  Navigation  Company,  a  corporation  of  Pennsylvania,  and. 
.also  purchased  the  rolling  stock  and  other  equipment  of  that 
road.  This  leased  railroad  extends  through  a  valuable  por- 
tion of  the  anthracite  coal  region  in  Pennsylvania.  About 
the  same  time  the  Central  Railroad  Company  also  invested 
in  coal  lands,  by  organizing,  or  causing  to  be  organized,  the 
Lehigh  &  Wilkesbarre  Coal  Company,  and  becoming  the 
owner  of  all,  or  substantially  all,  ot  its  capital  stock.  This 
•coal  company  issued  bonds,  which  the  Central  Railroad  Corn- 
pan  v  guarantied.  In  virtue  of  its  interests  in  the  anthracite 
coal  region  and  the  advantageous  location  of  its  roads  the 
Central  Railroad  Company  has  become  a  considerable  coal 
-carrier,  not  only  from  the  mines  of  the  company  in  which  it 
is  interested,  but  also  from  the  mines  of  other  mmers  not  hav- 
ing railroad  facilities,  in  and  through  the  states  of  New  Jersey 
and  Pennsylvania  to  the  New  York  harbor,  which  is  the  great- 
est distributing  point  for  anthracite  coal  in  the  United  States. 
The  Philadelphia  &  Reading  Company,  a  corporation  of  the 
state  of  Pennsylvania,  is  also  possessed  of  railroads  running 
into  the  anthracite  coal  region  of  Pennsylvania,  and  is  an  ex- 
tensive coal  carrier.    Save  a  few  shares,  used  to  qualify  di- 
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rectors,  it  is  the  owner,  of  the  entire  capital  stock  oftheRead-^ 
ing  Coal  &  Iron  Company,  which,  in  the  year  1891,  pj-oduced 
from  its  collieries  8,203,465  tons  of  coal,  being  one-fifth  of  the 
total  produce  of  anthracite  coal  from  Pennsylvania  during 
that  year.  Along  the  lines  of  the  Philadelphia  &  Reading 
Railroad  there  are  also  other  coal  miners,  who  find  a  market 
for  their  coal  by  the  means  of  transportation  it  affords.  The 
capital  stock  ot  the  Philadelphia  &  Reading  Company,  at  par,, 
amounts  to  about  $40,000,000,  and  its  indebtedness  to  more 
than  $160,000,000,  all  of  which  is  balanced  by  assets  alleged 
to  be  of  equal  value.  The  annual  report  of  the  directors  of 
this  company  for  the  year  ending  Nqvember  30,  1 891,  refer- 
ring to  the  coal  lands  controlled  by  that  company,  contains 
this  statement :  ''  The  coal  lands  comprise  in  extent  about 
thirty-two  per  cent,  of  the  entire  anthracite  coal  fields  ot  the 
state,  and,  taking  into  account  the  aggregate  thickness  of  the 
veins  on  the  company's  lands,  and  the  gjreater  proportionate 
depletion  of  the  estate  in  the  other  regions,  which  has  been 
going  on  for  many  years,  it  must  be  conceded  that  we  have 
at  least  fifty  per  cent,  of  the  entire  deposit  remaining  un* 
mined."  Tnroughoutthis  report,  and  reports  similar,  when- 
ever the  lands  of  the  Readmg  Coal  &  Iron  Company  are 
alluded  to,  they  are  spoken  of  as  the  property  of  the  Phila- 
delphia &  Reading  Railroad  Company,  and  that  company  it- 
self as  the  property  of  the  railroad. 

It  appears  also  tnat  the  Philadelphia  &  Reading  Railroad 
Company  has  become  the  lessee  01  the  Lehigh  Valley  Rail- 
road Company,  a  corporation  of  the  state  of  Penns\'lvania, 
which,  in  turn,  is  the  lessee  of  the  Easton  &  Amboy  Railroad 
Company,  a  corporation  of  this  state,  having  a  Ime  of  rail- 
road from  Easton,  Pa.,  to  Perth  Amboy.  .  The  Lehigh  Val- 
ley Railroad  Company  is  a  miner  of  coal  to  some  extent,  audi 
possesses  a  railroad  which  runs  through  the  anthracite  coall 
region  of  Pennsylvania,  and  affords  facilities  for  transporta^- 
tion  of  coal  there  mined  to  markets  in  this  and  adjoining: 
states.  For  several  months  past  competition  between  these- 
three  roads  in  the  procuration  and  transportation  of  coal,, 
and  between  each  of  them  and  the  Delaware,  Lackawanna  &: 
Western  Railroad  Company,  the  Delaware  &  Hudson  Canal< 
Company,  and  the  Pennsylvania  Railroad  Company,  each  ofi 
>vhicn  is  possessed  of  interests  in  the  anthracite  coal  region,, 
and  the  means  of  transportation  of  coal  therefrom,  has  mate- 
rially reduced  the  price  of  coal  to  consumers  in  this  state 
and  elsewhere,  to  the  loss  of  considerable  profit  to  each  of. 
the  companies  named,  which  would  not  have  been  suffered 
if  competition  between  them  had  not  existed.  It  further 
appears  that  anthracite  coal  is  a  necessitj  to»  the  people  o£ 
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New  Jersey,  being  the  fuel  that  is  most  abundantly  and 
cheaply  obtainable,  and  most  universally  used  in  their  homes 
and  manufactories.  The  Philadelphia  &  Reading  Railroad 
Company  operates  in  this  state,  among  other  railroads,  the 
Delaware  &  Bound  Brook  Railroad,  which  extends  from 
Bound  Brook  to  the  Delaware  river  at  Yardley ville,  a  few 
miles  above  Trenton,  connecting  with  railroads  to  the  anthra- 
cite coal  region.  It  possessed  and  operated  this  road  prior 
to  the  year  1890.  On  the  3d  of  ^fovember,  1890,  A.  A. 
McLeod,  I.  A.  Sweigard,  William  R.  Taylor,  D.  Jones,  Rob- 
-ert  S.  Davis,  and  John  Walker,  Jr.,  all  of  whom  were  officers 
and  employes  of  the  Philadelphia  &  Reading  Railroad  Com- 
pany, with  others,  organizecl  the  Port  Reading  Railroad 
Company,  under  the  general  railroad  law  of  this  state,  desig- 
Tiatino^  in  the  certificate  of  incorporation  its  capital  at  $2,ocfo- 
<xx>,  divided  into  20,000  shares  of  the  value  of  $100  each.  The 
corporators  named  became  six  of  its  directors,  with  six  other 
persons,  who  were  also  connected  with  or  friendly  to  the 
Philadelphia  &  Reading  Railroad  Company.  The  real  busi- 
ness office  of  the  company  was  fixed  at  the  office  of  the  Phila- 
<ielphia  &  Reading  Railroad  Company  in  the  city  of  Phila- 
<lelphia,  and  ^  nominal  office,  to  comply  with  the  law  of  this 
24tate,  was  maintained  at  Kaighn*s  Point  ferry  in  the  city  of 
Camden,  belonging  to  the  Philadelphia  &  Reading  Company, 
On  the  same  day  that  this  railroaa  company  was  oreanizeS, 
Albert  Foster,  James  K.  Landers,  W.  H.  Blood,  F.  W.  Stone, 
and  Charles  H.  Quarles,  under  the  general  corporation  law 
of  this  state,  formed  the  Port  Reading  Construction  Com- 
pany, with  a  capital  of  $100,000,  divided  into  2.000  shares  of 
the  value  of  $50  each.  The  incorporators  of  the  company 
Avere  all  officers  or  agents  of  the  Philadelphia  &  Reading 
Railroad  Company.  Forty  shares  of  the  stock,  in  all  ot  the 
value  of  $2,000,  were  subscribed  for,  and  with  that  amouht 
-of  money  the  company  commenced  business.  The  business 
office  ol  this  companv  was  the  office  of  the  Philadelphia  & 
Reading  Railroaa  Company  in  the  city  of  Philadelphia. 
Shortly  after  the  organization  of  these  two  companies  under 
the  general  laws  of  New  Jersev  the  Port  Reading  ConstriTc- 
tion  Company  contracted  witfi  the  Port  Reading  Railroad 
Company  to  build  its  railroad  from  a  point  on  the  Delaware 
<S:  Bound  Brook  Railroad  to  a  point  on  the  Arthur  Kill, 
opposite  Staten  Island,  a  distance  of  20  miles,  for  $1,500,000 
in  mortgage  bonds  of  the  Port  Reading  Railroad  Company, 
and  all  the  capital  stock  of  the  latter  company,  save  400 
shares,  which  had  been  subscribed  for  by  its  ct)rporators,  the 
proceeds  of  which  subscription  were  paid  to  the  state  treas- 
■jrer,  in  pursuance  of  the  requirement  of  the  statute  that 
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$2,000  for  each  mile  of  road  to  be  constructed  shall  be 
deposited  with  the  treasurer  of  the  state  at  the  time  of  the 
organization  of  the  company. 

Previous  to  the  formation  of  these  companies,  the  Phila* 
delphia  &  Reading  Railroad  Company  had  purchased  300 
acres  of  land  at  the  proposed  termmal  of  the  Port  Reading 
Railroad  upon  the  Arthur  Kill,  and  after  the  organization  of 
the  two  companies  this  land  was  transferred  to  the  Port 
Reading  Railroad  Company.  When  the  contract  for  the 
construction  of  the  Port  Reading  Railroad  was  executed,  a 
mortgage  for  $1,500,000  was  made  by  the  Port  Reading 
Railroad  Company  upon  its  property  and  franchises,  and 
the  bonds  secured  thereby  were  transferred  to  the  construe* 
tion  company,  and  that  company  thereafter  immediately 
commenced  to  procure  a  right  of  way  for  the  railroad  com- 
pany, and  to  construct  its  road.  The  moneys  required  in 
the  prosecution  of  the  work  were  had  by  loan  to  the  con- 
struction  company  from  the  Philadelphia  &  Readmg  Rail- 
road Conapany,  and  as  well,  when  the  bonds  of  the  Port 
Reading  Railroad  Company  could  be  negotiated,  from  the 
sale  of  them.  In  the  official  report  by  the  president  of  the 
Philadelphia  &  Reading  Railroad  Company  to  the  stock- 
holders of  that  company  for  the  year  ending  November  30,. 
1890,  the  president  says:  "  In  another  place  in  this  report 
the  lack  of  means  of  placing  the  product  of  your  mines  upon 
the  markets,  and  the  consequent  shrinkage  of  production  in 
proportion  to  that  of  competing  fields^  is  commented  upon. 
A  marked  illustration  of  the  necessity  of  providing  additional 
facilities  for  the  distributing  of  anthracite  coal  in  New  York 
harbor  and  all  tide  water  points  tributary  thereto  is  found 
in  the  fact  that  at  the  time  of  writing  this  report  there  are 
more  than  one  thousand  cars  loaded  with  coal  standing  on 
the  side  tracks  in  Jersey  City  because  of  the  lack  of  dock 
facilities  for  transferring  coal  to  vessels;  and  on  account  of 
the  restriction  which  these  limitations  impose  upon  your 
traffic  the  management  is  now  obliged  to  transport  coal 
from  Port  Richmond  through  the  Delaware  river  and  around 
New,  York  harbor,  encountering  all  the  perils  of  coast  navi- 
gation at  this  season  of  the  year,  and  at  an  expense  largely 
m  excess  of  all-rail  freights.  With  the  view  to  meeting  these 
wants,  and  other  disabilities  under  which  your  company  has 
labored  ever  since  the  day  it  opened  its  mines,  for  want  of 
unrestricted  access  to  the  waters  of  New  York  bay,  the 
greatest  distributing  center  in  the  country  of  anthracite  coal, 

Jrour  board  has  determined  to  promote  the  construction  of  a 
ine  of  road,  to  be  under  the  control  of  your  company,  to 
extend  from  the  vicinity  of  the  terminus  of  the  Bound  Brook 
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Railroad,  near  Bound  Brook,  New  Jersey,  to  deep  water  in 
Arthur  Kill,  a  distance  of  twenty  miles,  at  a  point  readily 
accessible  to  the  waters  of  New  York  bay  and  New  England 
ports  by  large  vessels.  Flans  have  been  completed  for  the 
construction  of  this  line,  with  adequate  terminals  for  the 
storage  and  shipment  of  coal  in  quantities  limited  only  by 
the  demands  of  the  market.  Over  three  hundred  acres  of 
land  have  been  acquired  for  terminal  purposes,  bordering  on 
the  waters  of  the  Arthur  Kill.  Work  will  be  speedily  com- 
menced, and  prosecuted  with  vigor.  Conservative  estimates 
show  that  the  earnings  of  this  line  will  be  sufficient  to  meet 
all  charges  on  its  cost,  and  leave  a  lar^e  surplus.  It  will 
furnish  the  means  of  supplying  the  markets  with  your  pro- 
portion of  the  coal  tonnage  at  all  times.  The  advantage  of 
the  construction  of  this  fine  in  the  increase  of  tonnage  on 
nearly  all  other  parts  of  the  system,  without  regarding  the 
increase  of  product  of  the  coal  and  iron  company,  can 
scarcely  be  estimated,  but.it  is  certain  that  it  will  add  a 
large  increase  of  traffic  earnings.  It  was  anticipated  that 
work  on  this  line  could  have  been,  commenced  before  this 
time,  but  it  was  found  necesssry  to  make  several  surveys  in 
order  to  avoid  all  grade  crossings  of  other  railroads,  and 
your  board  is  pleased  to  announce  that  the  fine  adopted  is  of 
favorable  grades,  and  of  almost  perfect  alignment ;  the  maxi- 
mum grade  beine  only  fifteen  feet  to  the  mile." 

On  the  I2th  ofJanuary,  1892,  while  the  Port  Reading  Rail- 
road Company  was  yet  incomplete,  only  a  few  miles  of  a 
single  track  having  been  laid  upon  an  unfinished  roadbed, 
and  it  was  without  rolling  stock  of  any  kind,  or  depots,  and 
its  stock  and  bonds  were  substantially  all  in  the  hands  of  the 
Port  Reading  Construction  Company,  the  Central  Railroad 
Company  of  New  Jersey  entered  into  a  lease  with  it,  whereby 
it  transferred  to  it  for  999  years  its  entire  railroad,  together 
with  the  right  to  maintain  and  operate  more  than  40  tribu- 
tary railroads,  which  it  controlled  by  leases  or  through  the 
ownership  of  the  majority  of  capital  stock,  together  with  all 
laterals,  extensions,  sidings,  turnouts,  tracks,  bridges,  via- 
ducts, culverts,  rights  of  way,  water  rights  and  privileges, 
lands,  shops,  machinery,  fixtures,  depots,  passenger,  freight, 
and  water  stations,  houses,  buildings,  structures,  improve- 
nnents,  tenements,  and  hereditaments  of  whatever  kmd  or 
description,  and  wherever  situate,  appertaining  to  the  oper- 
ation, maintenance,  and  renewal  of  said  railroads  which- were 
then  laid,  leased,  or  owned  by  the  Central  Railroad  Company, 
or  which  at  any  time  thereafter,  during  the  term  of  the  lease, 
might  be  acquired  by  that  company  for  railroad  purposes ; 
tc^ether  also  with  all  its  ferries  ana  rights  of  ferriage  then 
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belonging  or  thereafter  to  be  acquired  by  it,  and  ail  the  sta- 
tionary and  locomotive  engines,  and  the  cars,  tenders,  trucks, 
and  other  rolling  stock  of  the  company,  tools,  implements, 
machines,  and  personal  property  of  every  kind  ana  descrip- 
tion, in  use,  or  intendea  or  adapted  for  use,  upon  or  about 
the  railroads  and  premises  demised,  or  the  business  thereof ; 
and  also  the  rights,  powers,  and  franchises,  (other  than  the 
franchise  of  being  a  corporation,)  and  all  the  privileges 
which  then  or  at  any  time  thereafter  during  the  term  of  the 
lease  might  be  lawfully  exercised  and  enjoyed  by  it  touch- 
ing  the  premises  demised,  including  all  rigiits  in  telegraph 
lines  upon  the  railroad  or  the  several  branches  thereof.  Tne 
Central  Company  reserved  to  itself  its  office  building  in  the 
city  of  New  York,  known  as  the  "Central  Building,*' and 
lands  owned  by  it  which  are  not  adjacent  to  the  rail, 
road ;  or,  if  adjacent,  and  not  in  railroad  use,  provided, 
however,  if  the  last  mentioned  lands,  or  any  of  them, 
should  be  subsequently  needed  by  the  lessee,  they  also 
would  be  surrendered.  The  Port  Readine  Railroad 
Company  covenanted  to  pay  to  the  Central  Railroad  Com- 
pany annually  enough  money  to  enable  it  to  pay  its  fixed 
charges  at  7  per  cent,  upon  its  capital  stoclc  then  is- 
sued,  and  such  capital  stock  as  should  be  issued  there- 
after under  specified  circumstances,  and  also  pay  it  50 
per  cent,  of  the  lessor*s  earnings  through  the  instrumen- 
talities of  the  railways  of  the  Central  in  excess  of  the  fixed 
charges  and  seven  per  cent,  upon  the  capital  stock,  up  to  3 
per  cent,  upon  the  outstanding  capital  stock  of  the  Central ; 
and  also  agreed  to  pay  the  taxes  which  should  be  assessed 
upon  the  capital  stock  and  dividends  of  the  Central,  to  keep 
the  premises  demised  in  repair,  to  insure  the  property,  to 
save  the  Central  harmless  from  all  damages  by  reason  of 
the  operation  of  its  road,  or  b}-  reason  of  any  failure  in  the 
performance  of  the  duties  required  of  it,  and  to  provide  and 
maintain  terminals,  stations,  repair  shops,  and  equipments, 
and  maintain  rolling  stock  and  tools  equal  to  the  rolling 
stock  delivered  to  it,  so  marked  as  to  identity  them.  Bet- 
terments  were  to  be  made  by  the  Central  Railroad  Company, 
if  it  pleased.  It  was  to  have  5  per  cent,  annually  upon  the 
moneys  it  should  pay  for  the  betterments,  and  was  to  be  per- 
mitted to  mortgage  the  demised  property  to  secure  the  re- 
payment ot  moneys  it  should  borrow  to  enable  it  to  make 
them.  The  Port  Reading  also  agreed  to  keep  accounts, 
which  should  be  open  to  the  Central's  inspection,  and  to  per- 
form all  the  Central's  existing  contracts  relating  to  the  de- 
mised premises;  also  to  procure  traffic  over  the  Lehigh  & 
Susquehanna  Railroad  to  a  specified  amount.     It  covenanted 
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that  it  would  not  divert  nor  permit  the  diversion  from  the 
<Dentral  of  the  Central's  then  traffic,  or  of  any  traffic  which 
-should  thereafter  be  naturally  tributary  to  it,  but  that  it 
would  foster  and  strive  to  increase  traffic  and  the  earnings 
•of   traffic  over  the  Central's  road,  and  the  earnings  of  that 
road.     It  also  covenanted  that  individual  coal  miners  on  the 
line  of  the  Central's  roads  should  have  transportation   for 
their  coal   without  discrimination  against  them  ;  that  cars 
and  transportation  should  be  furnished  to  all  coal  miners  who 
-should  be  naturally  tributary  to  the  Central's  system ;  and 
that  the  rates  charged  for  transportation  should  be  as  low  as 
the  rates  charged  at  any  time  lor  similar  transportation  by 
the  Philadelphia  &   Reading  Railroad  Company  from  the 
Schuylkill    region.      All  the  stocks  of  various  companies 
owneci  by  the  Central  Railroad  Company  were,  so  far  ascon- 
•cerned   corporations  included    within  the  lease,   to  remain 
the  property  of  the  Central  Company,  and  be  used  by  it  to 
-enable  the  Port  Reading  Company  to  control  those  corpora- 
tions.    The  lease  was  not  to  be  assigned  without  the  Central 
Railroad  Company's  consent.     It  was  to  take  effect  as  ot  Jan- 
uary I,  1892,  and  the  right  of  reentry  was  secured  to  the 
KTentral  in  case  of  any  default  upon  the  part  of  the  Port  Read- 
ing Railroad  Company  in  the  performance  of  its  undertak- 
ing. 

Upon  the  same  day  that  this  lease  was  executed,  a  tripar- 
tite agreement  between  the  Central  Railroad  Company,  the 
Port  Reading  Railroad  Company,  and  the  Philadelphia  & 
Reading  Railroad  Company,  in  which  the  lease  just  referred 
to  was  incorporated,  was  entered  into.  This  agreement  re- 
mitted that  the  lines  operated  by  the  three  railroad  companies 
were  connected  in  New  Jersey  and  Pennsylvania,  and  form 
•continuous  lines;  also  that  the  Central  Railroad  Company 
was  willing  to  lease  to  the  Port  Reading  Company  if  the 
Philadelphia  &  Reading  would  guaranty  the  performance  of 
the  Port  Reading's  covenants  in  the  proposed  lease ;  that 
the  Port  Reading  was  willing  to  lease  if  the  Philadelphia  & 
Reading  would  insure  the  increase  of  traffic  that  the  lease 
•contemplated;  and  the  Philadelphia  &  Reading  was  willing 
to  guaranty  the  lease  because  of  the  advantage  it  would 
have  in  the  terminals  of  the  Central  Railroad  and  in  the  in- 
terchange of  traffic  \Vith  it.  And  it  was  thereupon  agreed 
that  the  lease  should  be  executed ;  that  the  consent  of  the 
s:ockholders  of  the  Central  and  Port  Reading  Companies  to 
the  lease  should  be  procured  as  counsel  of  the  Philadelphia 
A  Reading  Company  should  instruct;  that  possession  of  the 
demised  premises  should  be  immediately  given  ;  that  the 
payments  to  be  made  by  the  Port  Reading  Company,  and 
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the  covenants  to  be  performed  by  it,  were  guarantied  by  the^ 
Philadelphia  &  Reading  Company ;  that  the  Philadelphia  t 
Reading  would   make   the  payments  if  the  Port  Reading- 
should  not  make  them,  and  that  it   would  cause  the   Port 
Reading  to  perform   its  covenants;  that    the.  Port   Read- 
ing   Company    should  provide  or  procure,  at  Jersey    Q\X.y 
and  in  New  York  and  Brooklyn  ana  on  the  Arthur  Kill,  ter- 
minal facilities  for  the  Philadelphia  &   Reading  traffic,  the 
Central  Railroad  Company  having  the  privilege  to  provide 
such  facilities,  except  at  the  Port  Reading's  terminal  on  the 
Arthur  Kill,  as  betterments;  that  the  traffic  which  would 
thereafter  naturally  go  to   the  Central  as  its  direct  route 
should  be  Secured  to  that  road  ;  that  coal  naturally  tributary 
to  the  Central  should  go  over  it  for  as  long  a  distance  as  pos- 
sible ;  that  coal  naturally  tributary  to   the   Philadelphia  & 
Reading,  which  was  destined  to  the  New  York  harbor  north 
of  Elizabeth,  should  go  over  the  Central's  road,  at  least  from 
Bound  Broolc  Junction  ;  that  coal  for  delivery  on  line  of  the 
Central's  road,  from  mines  tributary  to  it,  should  go  over  the 
Central,  or,  in  event  of  its  not  going  over  the  Central,  that 
an  equivalent  for  the  loss  of  the  freight  rates  should  be  cred- 
ited in  the  Central's  account;  that  traffic  on  the  Eastern  & 
Amboy  Railroad  and   upon   other  Lehigh  Valley  lines  des- 
tined to  the  Central  terminals  should  go  over  the  Central  at 
least  as  far  as  from  Roselle  Junction   to  the  terminal;  that 
other  traffic  as  then  interchanged  should  be  continued  to  be 
interchanged ;  that  the  Port  Heading  and  the  Philiadelphia 
&  Reading  would  maintain  the  present  traffic  of  the  Centra^ 
and  increase  it;  that  the  Philadelphia  &  Reading  would  put 
$2,000,000  of  securities  in  trust,  to  secure  its  performance  of 
the  agreement ;  that  in  case  of  a  termination  of  the  lease  and 
agreement,  the  Central  shall  have  an  interest  equal  to  the 
Reading  in  the  Central  New  Eng^land  &  Western  Railroad 
Company  and  in  the  Poughkeepsie  Bridge  Company,  upon 
its  paying  to  the  Reading  one-half  its  expenditure   for  the 
Reading's  interest,  and  assuming  a  due  proportion  of  theolv 
ligations  assumed  by  the  Reading  in  secunng  that  interest. 
The  agreement  of  guaranty  the  assurance  of  traffic  was  to 
continue  as  long  as  the  lease  should  last,  and  in  case  the 
lease  should  be  forfeited  the  agreement  should  then  be  void. 
The  lease  was  executed,  upon  the  part  of  the  Port  Readinc- 
Railroad  Company,  by  A.  A.  McLeod,  its  president,  and  WilU 
iam  R.  Taylor,  its  secretary ;  and  the  agreement  of  guaranty 
and  assurance    was  also  executed   by  those   gentlemen  as 

President  and  secretary,  respectively,  not  only  of  the  Port 
Leading  Railroad   Company,  but  also  the   Philadelphia  & 
Reading  Railroad  Company. 
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On  the  8th  of  April,  1892,  the  board  of  directors  of  the 
Central  Railroad  Companj^  reported  to  the  stockholders  of 
that  company  that  their  railroads  were  then  being  operated 
by  the  Port  Reading  Railroad  Company.  Commenting  upon 
the  advantages  of  the  lease  and  agreement,  this  report  says  : 
"  It  is  intended  to  secure  lor  your  railroad  its  present  traffic 
and  its  natural  erowth  and  development,  and,  m  addition,  by 
the  guaranty  oT  common  interest,  the  benefit  of  whatever 
traffic  is  controlled  and  influenced  by  the  Reading  system^ 
and  is  naturally  tributary  to  )^our  road  and  terminals.  It  pre- 
vents a  diversion  of  traffic  which  might  otherwise  have  result- 
ed from  the  lease  of  the  Lehigh  Valley  Railroad  by  the  Phila- 
delphia  &  Reading  Company.  It  is  fair  to  expect,  as  the 
further  results  of  this  alliance,  with  the  co-operation  of  other 
large  coal-producing  companies,  greater  uniformity  in  the 
prices  of  coal,  steadier  employment  for  the  laboring  classes 
in  the  coal  regions,  the  avoidance  of  needless  and  expensive 
competition  between  producers,  and  the  establishment  of 
economies  which,  without  undue  burden  to  consumers,  will 
bring  to  the  stockholders  adequate  returns  for  their  capital. 
In  both  the  lease  and  traffic  contracts  every  safeguard  had 
been  provided  for  the  preservation  and  development  of  your 
property.  The  independent  organization  of  the  Central  Rail- 
road Company  will  be  maintained,  to  discharge  its  obliga- 
tions directly  to  the  stockholders  and  bondholders  as  well  as 
to  see  that  the  provisions  of  the  agreement  are  observed  and 
the  maximum  rentals  thereby  secured." 

The  testimony  of  Mr.  A.  A.  McLcod,  who  was  president 
of  both  the  Philadelphia  &  Reading  and  the  Port  Reading 
Companies  when  the  lease  and  tripartite  agreements  were 
executed,  ha3  been  put  in  the  case  upon  the  part  of  the  inform- 
ant In  it  Mr.  McLeod  states,  among  other  things,  that  the 
lease  does  not  put  it  in  the  power  of  the  Philadelphia  & 
Reading  road  to  raise  or  lower  the  price  of  coal  without  the 
co-operation  of  other  coal  carriers,  but  that  it  will  possibly 
facilitate  such  co-operation.  It  would  itself,  he  says, 
undoubtedly  aSect  prices  of  coal  at  some  points.  In  point 
o(  fact,  the  price  of  coal  has  risen  at  several  places  in  New 
Jersey  since  the  lease  and  agreement  were  made.  Whether 
this  is  attributable  to  the  lease  does  not  distinctly  appear, 
but  it  is  quite  clear  that  it  is  the  purpose  of  the  coal  compa- 
nies in  which  the  railroads  involved  are  interested  to  demand 
a  greater  price  for  the  coal  they  sell.  While  the  facts  above 
recited  remain  admitted  or  uncontro verted,  the  answers  deny 
that  the  defendants,  or  either  of  them,  own  any  coal  lands,  or 
mine  or  sell  any  coal,  and  also  that  they,  acting  either  separ- 
ately or  conjointly,  can  fix  or  increase  the  price  of  anthracite 
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coal,  or  create  a  monopoly  in  the  business  of  mining  or  selling' 
anthracite  coal,  or  put  an  end  to  competition  in  the  price  or 
sale  of  coal. 

1  he  Attortuy-Gcneral  ViXi^  A  W.  Stevens^  for  informant. 

Benjamin  Williamson,  Samitcl  Dickson,  and  R,  W,  De  Forrest^ 
for  Central  Railroad  Companv  of  New  Jersey. 

Thomas  N^  McCarter,  John  T.  Johnson,  and  John  R,  Emery, 
lor  Philadelphia  &  Reading  and  Port  Reading  Railroad 
Companies. 

McGiLL,  Ch. — '*  It  is  a  cardinal  rule  of    the  law  of  corpo- 
rations," said  Vice  Chancellor  Van  Fleet,  in  National  Trust 
Co.  V,  Miller,  33  N.  J.  Eq.  162,  "that  a  corporation 
A«ik#ritf        created  by  statute  can  exercise  no  power,  and  has 
**       *  no  rights,  except  such  as  are   expressly  given  or 

necessarily  implied."  "  It  may  also  be  considered  settled," 
s^id  Mr.  Justice  Van  Syckel,  in  pronouncing  the  opinion  of 
the  court  of  errors  and  appeals  in  Black  v.  Delaware  &  R. 
Canal  Co.,  24  N.  J.  Eq.  465,  in  which  a  lease  of  railroad 
franchises  and  property  for  999  years  was  in  question.  **  that 
a  corporation  cannot  lease  ordisposeof  any  franchise  needful 
in  the  performance  of  its  obligations  to  the  state  without 
legislative  consent,"  and  the  law  thus  declared  to  be  settled 
was  reiterated  by  Mr.  Justice  DixoN,  in  the  same  court,  in 
Stewart  v.  Lehigh  Valley  R.  Co.,  38  N.  J.  Law,  513,  in  this 
language  :  **  It  is  not  open  to  dispute  that  sucli  a  lease  as 
this  can  be  valid  only  if  sanctioned  by  the  legislature.  Nor 
is  such  sanction  to  be  implied ;  it  must  rest  upon  a  clear  ex- 
pression of  the  legislative  intention.  It  must  be  gathered, 
in  the  first  place,  from  the  words  which  the  lei^islature  has 
used  upon  the  subject ;  and  if  those  words,  construed  accord- 
ing to  their  usual  signification,  declare  the  purpose  to  author- 
ize a  lease  to  a  foreign  corporation,  or  to  a  class  of  corporations 
which  includes  the  plaintiff,  we  must  give  effect  to  such  pur- 
pose. The  court  has  no  ri^ht  to  add  to  the  words 
of  the  legislature  or  to  substitute  other  words  for  them, 
in  order  to  widen  the  power  conferred  ;  nor  has  it  any  nioie 
right  to  strike  out  words,  or  detract  from  their  fair  and 
ordinary  meaning,  for  the  purpose  of  restricting  the  grant. 
The  duty  of  the  court  is  one  of  interpretation  merely."  To 
the  same  ^ffi^ct  is  the  jiolding  in  the  United  Stales  supreme 
court.  Thomas  v.  West  Jersey  R.  Co..  loi  U.  S.  71  :  Penn- 
sylvania R.  Co.  7.  St.  Louis,  A.  &  T.  H.  R.  Co..  1 18  U.'.S. 
290,  24  Am.  &  Eng.  R.  Cas.  58;  Green  Bay  &  M.  R.  Co.  v. 
Union  Steamboat  Co..  107  U.  S.  98,  13  Am.  &  Eng.  R.  CasJ 
658;  Central  Transp.  Co.  7'.  Pullman  Palace  Car  O).,  139  U.' 
S.  24.  45  .Am.  &  EnjT.  R.  Cas.  607. 


Digitized  by 


Google 


VOL.  51]  LEASE— ULTRA   VIRES.  I J 

The  validity  of  a  lease  of  this  kind  is  questioned  in  this> 
case,  and  it  has  not  been  seriously  contended  that  the  lease 
can  be  sustained  if  clear  les^islative  sanction  for  it 
is  not  found.  It  is  claimed  that  such  sanction  is  st»i«tt 
had  in  the  amendment  of  March  11,  1880,  to  the  JJ  ilmi.. 
seventeenth  section  of  the  general  railroad  act, 
entitled,  '*An  act  to  authorize  the  formation  of  railroad  cor- 
porations,  and  to  regulate  the  same."  Revision,  p.  930, 
(Supp.  Revision,  p.  828.)  That  section  originally,  so  far 
as  it  bears  upon  the  present  question,  was  in  this  language : 
*'  And  it  shall  be  lawful  for  any  corporation  incorporated 
under  this  act,  at  any  time  during  the  continuance  of  its 
charter,  to  lease,"  etc.  In  1880  it  was  amended  by  having, 
interpolated  in  it,  after  the  words  "  under  this  act,"  the 
woras,  "  or  under  any  of  the  laws  of  this  state,"  so  that  the 
amended  section  is  now,  including  the  words  which  follow 
the  word  "  lease,"  which  remains  as  in  the  act,  as  follows  r 
•*  And  it  shall  be  lawful  for  any  corporation  incorporated 
under  this  act,  or  under  any  of  the  laws  of  this  state,  at  any 
time  during  the  continuance  of  its  charter,  to  lease  its  roads,, 
or  any  part  thereof,  to  any  other  corporation  or  corpo- 
rations of  this  or  any  other  state,  or  to  unite  or  consolidate,  as- 
well  as  merge,  its  stock,  property,  and  franchises  and  poad 
with  those  of  any  other  company  or  cpmpanies  of  this  or 
any  other  state,  or  to  do  both;  and  such  company  or 
companies  are  hereby  authorizecj  to  take  such  lease,  or  to* 
unite,  consolidate,  as  well  as  merge,  its  stock,  property,  fran- 
chises, and  road  with  said  company,  or  to  do  both,and^  after 
such  lease  or  consolidation,  the  company  or  companies  so- 
acquiring  said  stock,  property,  franchises,  and  roaa  niay  use* 
and  operate  such  roaa  and  their  own  roads,"  etc. 

It  is  insisted  in  behalf  of  the  attorney  general,  as  a  matter 
of  construction,  that  under  the  seventeenth  section,  as  it 
originally  stood,  power  was  conferred  upon  a  company  or- 
ganized under  the  general  railroad  law  to  make  a  lease  of 
Its  road  either  to  another  company  formed  under  that  act, 
or  to  a  company  created  by  a  special  act  of  the 
legislature  of  this  state,  or  to  a  foreign  corporation, — 
that  is,  it  might  be  lessor  to  a  company  of  either  of  those 
characters ;  but  that  the  law  did  not  make  it  competent  to 
take  a  lease  from  specially  incorporated  or  foreign  compa- 
nies,— that  is,  to  become  the  lessee  of  a  company  of  any  char- 
acter other  than  one  formed  under  the  general  railroad  law. 
He  insists  that  the  effect  and  purpose  of  the  amended  act 
were  to  render  such  company  competent  to  become 
lessee  of  "any  corporation  incorporated  under  this  act, 
or  any  of  the  laws  of  this  state,"  that  is,  that  any  car-> 
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poration  incorporated  under  the  general  law  might  be- 
come lessee  of  the  road  of  any  company  specially  incorpo- 
rated.  In  other  words,  his  insistment,  shortly  stated,  is  that 
the  design  of  the  amendment  ot  1880  was  to  complete  the 

[)owers  of  the  company  formed  under  the  general  railroad 
aw,  so  that  it  could  become  either  lessor  or  lessee  of  any 
other  railroad  company,  but  that  it  was  not  the  legislative 
purpose  thereby  to  extend  the  powers  of  specially  chartered 
railroad  companies.  He  claims  that  such  interpretation  of 
the  meaiiing  of  the  law  of  1880  is  made  necessary  bv  the  re- 
strictivc  ^language  of  the  title  of  the  act,  and  that,  if  the  in- 
terpretation be  that  the  amendment  extends  the  powers  of  a 
corporation* created  by  special  act,  then  the  law  contravenes 
the  provision  of  the  constitution  which  declares  that  "every 
law  shall^embrace  but  one  object,  and  that  shall  be  expressed 
in  the  title."  If  the  intention  of  the  legislature  was  to  give 
the  interpolated  words  the  meaning  which  the  informant 
contends  for,  the  method  of  expressing  that  intention  was 
most  unfortunate.  It  is  observed  that  tne  power  conferred 
consists  of  two  parts,  separated  by  a  semi-colon.  The  first 
treats  of  the  power  to  give  a  lease,  and  the  second  treats  of 
the  power  to  take  a  lease.  Now,  the  interpolated  words  are 
put  in  the  first  part,  so  that  the  grammatical  and  natural 
meaning,  and  I  think  the  only  meaning  of  which  the  act  is 
susceptible,  is  that  power  to  lease  is  conferred  upon  the  com- 
pany incorporated  by  special  act.  If  it  had  been  intended  to 
express  the  meaning  that  the  informant  contends  for,  the  in- 
tention would  accurately  and  easily  have  been  effected  by  an 
interpolation  in  that  part  of  the  power  which  authorizes  the 
taking  of  a  lease.  The  meaning  insisted  upon  is  too  forced 
to  merit  further  discussion. 

Passing  to  the  consideration  of  the  title  of  the  act,  I  ac- 
<)uiesce  in  the  informant's  insistment  that  the  rule  is  estab- 
lished that,  where  the  meaning  of  a  statute  is  doubtful,  the 
title  may  be  referred  to  for  assistance  in  its  elucidation  be- 
cause, under  the  constitution,  the  object  of  the  act  must  be 
expressed  in  its  title ;  and,  before  a  law  shall  be  declared  to 
be  unconstitutional,  it  will  be  read  in  the  light  of  its  title,  to 
5ee  if,  within  the  fair  bounds  of  that  title,  a  reasonable  inter- 
pretation .  may  be  given  to  it.  That  rule  is  invoked  here  to 
•excuse  and  support  the  meaning  contended  for,  but  it  is  of 
no  assistaace.  .  The  meaning  of  the  body  of  the  act  is  not  in 
•doubt.  The  meaning  of  the  title  is  that  which  counsel  really 
•questions.  It  is :  **  An  act  to  amend  an  act  entitled  *  An  act 
to  authorize  the  formation  of  railroad  corporations  and  reg- 
tilate  the  same.'  "  The  inquiry  is,  to  what  antecedent  the 
words  "the  same "  in  this  title  relate.     To  railroad  corpora- 
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lions  generally,  or  to  those  only  which  are  formed  under  the 
4ict?  Docs  the  object  it  expresses  contemplate  the  formation 
and  regulation  of  all  railroads,  or  the  formation  and  re&^u* 
lation  of  those  only  which  may  be  organized  under  that 
law?  These  questions  suggest  ambiguity  in  the  title  of 
the  law.  If  we  refer  to  the  body  of  the  original  act  for  an 
index  to  the  legislative  mind,  we  will  find  that  which  I  de- 
:scribed  in  Montclair  v.  New  York  &  G.  L.  R.  Co.,  45  N.  J. 
Eq.  442,  40  Am.  &  Eng.  R.  Cas.  342,  in  this  language: 
■"  Throughout  the  act  the  greatest  care  is  taken,  by  express 
lanp^uage  prefacing  certain  of  the  sections,  to  confine  the  pro- 
visions of  those  sections  to  corporations  lofmed  under  the 
act;  but  there  are  other  sections,  which  concern  proper  reg- 
ulations applicable  to  any  railroad,  that  are  not  so  prefaced, 
and  in  terms  refer  to  '  any  railroad,'  indicating  that  tlie  legis- 
lative intent  was  to  enact  a  general  law,  which  should  re^u- 
4ate  all  railroad  corporations,  and  at  the  same  time  authorize 
the  formation  of  new  ones.  Perhaps  the  most  striking  indi* 
<:ation  of  this  intention  is  found  in  tne  last  section  of  the  act, 
•{Revision,  p.  935,  §  127^  where  it  is  provided  that  the  act 
may  be  altered,  amendea,  or  repealed,  but  such  repeal  or  al- 
teration shall  not  affect  any  corporation  heretofore  orc^anized, 
unless  the  act  making  such  repeal  or  alteration  shall  so  ex- 
pressly declare.  It  was  evidently  the  legislative  intent  that 
•the  act. should  extend  to  all  railroad  corporations  of  the  state. 
Its  several  sections,  however,  are  so  drawn  as  to  distinguish 
"in  their  application  between  corporations  organized  under 
that  act  and  all  corporations,  whether  formed  under  that  act 
or  otherwise  incorporated.  This  distinction  was  evidently 
-the  result  of  an  extended  consideration  of  corporate  interests, 
for  in  the  last  section  of  the  act,  looking  to  the  maintenance 
•of  the  distinction,  it  is  provided  that,  when  an  amendment  is 
•intended  to  extend  to  corporations  organized  before  the  act 
was  passed,  it  shall  so  expressly  declare." 

In  the  case  from  which  I  have  just  quoted  I  found  it  to  be 
impossible  to  reconcile  the  body  of  the  act  with  a  narrow 
construction  of  the  title,  which  would  restrict  the  act's  reg- 
ulation of  railroads  to  those  companies  which  were  formed 
under  it.  The  object  of  the  act  appeared  to  be  general  pro- 
vision for  the  organization  and  control  of  railroad  corpora- 
tions ;  the  gathering  of  all,  so  far  as  could  be  constitution- 
ally done»  within  one  comprehensive,  general  law.  That 
^uch  has  been  the  universally  accepted  signification  of  the 
law  is  evinced  by  its  being  known  as  the  "  General  Railroad 
Law."  That  such  has  been  the  subsequent  legislative  con- 
struction of  its  object  is  shown  by  the  frequent  enactment  of 
laws  for  the  regulation  of  all  railroads,  however  formed,  en- 
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titled  as  supplements  to  the  law  discussed ;  and  such  con- 
struction has  more  than  once,  without  being  questioned,  had 
judicial  acceptance  in  this  court.  Elkins  v.  Camden  &  A.  R. 
Co.,  36  N.  J.  Eq.  11,9  Am.  &  Eng.  R.  Cas.  590;  Mills  v.  Cen- 
tral R.  Co..  41  N.  J.  Eq.  4,  24  Am.  &  Eng.  K.  Cas.  47.  The 
tide  of  the  act  in  question  may  naturallv  be  read  to  express 
the  object  of  the  law.  It  does  express  tne  object  evinced  ini 
the  body  of  the  law,  and  does  not  necessarily  restrict  that 
body  within  narrower  bounds  than  it  assumes. 

But  does  a  law  which  purports  to  both  form  and  regulate 
railroads  embrace  a  single  object?  The  constitution  re- 
«  n  quires  that  each  law  shall  have  a  single  object,  and 

orutieoract.  ^^^^  object  shall  be  expressed  in  the  title  of  the- 
act.  The  language  of  the  sentence  in  which  this, 
constitutional  requirement  is  embodied  is  this:  "  To  avoid  im- 
proper influence  which  may  result  from  intermixing  in  one 
and  the  same  act  such  things  as  have  no  proper  relations  to- 
each  other,  every  law  shall  embrace  but  one  object,  and  that 
shall  be  expressed  in  the  title. "  Placitum,  4,  §  7,  art.  4. 
The  requirement  is  to  be  construed  in  the  light  of  the  ex- 
pressed reason  for  it.  The  evil  condemned  for  which  the 
remedy  is  prescribed,  is  not  the  uniting  of  properly  related 
subjects  in  one  act,  but,  the  uniting  of  subjects  that  are 
foreign  to  each  other,  and  which  do  not  all  tend  to  the  pro- 
motion of  a  single  object.  Various  subsidiary  subjects,, 
properly  connected,  and  relating  to  one  comprehensive  sub- 
ject may  be  united  in  the  same  law.  The  end  aimed  at  is- 
that  each  law  shall  have  a  single  general  object,  which  shall 
be  stated  in  its  title,  and  that  all  parts  of  tne  law  shall  be 
germane  to  that  one  subject.  The  purpose  is  that  each  dis- 
tinct subject  matter  of  legislation  shall  have  independent 
consideration  upon  its  merits,  unaffected  by  the  presence  of 
foreign  matter,  which  may  tend  to  distract,  confuse,  or  im- 
properlv  influence ;  and  that  the  title  shall  conspicuously  in- 
dicate tlie  general  object  of  the  act,  so  that  the  intrusion  of 
the  irrelevant  matter  may  be  readily  detected,  and  if  it 
should  remain  in  the  law,  be  without  effect,  because  inimical 
to  the  title.  This  is  the  accepted  interpretation  of  this  pro- 
vision of  our  constitution  in  numerous  decisions  of  our 
courts.  State  v.  Town  of  Union,  33  N.  J.  Law,  350 ;  Gifford 
V.  New  Jersey  R.  &  Transp.  Co.,  10  N.  J.  Eq.  172 ;  State  v. 
Newark,  34  N.  J.  Law,  236;  Rader  v.  Township  of  Union,  39 
N.  J.  Law,  509,  and  41  N.  J.  Law,  621  ;  Payne  v.  Mahon,  Id., 
292  ;  State  v.  Hammer,  42  N.  J.  Law,  438  ;  Onderdonk  v. 
Plainfield,  Id.  480 ;  Van  Riper  v.  Plainfield,  43  N.  J.  Law, 
349;  Snipe  V.  Shriner,  44  N.  J.  Law,  206;  New  Brunswick 
V,  Williamson,  Id.  169 ;  Bergen  Co.   Sav.  Bank  v.  Township 
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of  Union,  Id.  599 ;  Vail  v.  Eastern  &  A.  R.  Co.,  Id.  237  ; 
Grover  v.  Trustees  of  Ocean  Grove  etc.  Assoc,  45  N.  J. 
Law,  399 ;  Daubman  v.  Smith,  47  N.  J.  Law,  200;  Bumstead 
V.  Govern,  Id.  368 ;  Dobbins  v,  Northampton  Tp.,  50  N.  J. 
Law,  496;  Eastern  &A.  R.  Co.  z/.  Central  R.  Co.,  52  N.  J. 
Law,  267;  Kirkpatrick  v.  New  Brunswick,  40  N.  J.  Eq.  46. 
The  formation  and  regulation  of  railroads  are  subjects  nat- 
urally and  properly  related  to  and  connected  with  each 
other,  and  are  both  germane  to  the  object  which  is  expressed 
by  their  being  coupled  in  defining  the  title  of  the  act;  that 
is,  as  I  have  already  said,  the  creation  of  a  general  scheme 
which  is  capable  of^ dealing  with  all  railroad  afifairs  which 
may  be  within  the  legislative  power.  We  are  not  to  say 
that  the  object  of  a  law  is  not  expressed  in  its  title  when  the 
language  of  the  title  is  an  enumeration  of  the  subjects  it  em- 
braces. That  very  enumeration  may  serve  to  more  clearly 
express  the  general  object.  For  instance,  in  Easton  &  A.  R. 
Co.  V.  Central  R.  Co.  supra,  the  title,  "  An  act  to  cede  to  the 
ma^'or  and  common  council  of  Jersey  City  certain  lands  of 
the  state,  now  and  heretofore  under  the  tide  waters  of  the 
Comraunipaw  bay,  and  to  establish  a  tide  water  basin  ad- 
jacent thereto,  "  was  held  by  the  supreme  court  to  express 
with  even  unnecessary  precision  the  single  object  of  appro- 
priating land  owned  by  the  state  to  public  uses.  I  do  not 
find  any  constitutional  infirmity  in  the  title  to  the  act  in 
question,  and  the  language  of  the  act  appears  to  me  to  be 
sufficiently  broad  and  comprehensive  to  confer  the  power 
contended  for  by  the  defendants. 

My  conclusion  upon  questions  arising  in  this  case,  and  here- 
after stated,  obviates  the  necessity  of  my  passing  upon  this 
proposition,  which  was  most  strenuously  insisted 
uponby  the  attorney  general:  that,  even  though  Anthoritito 
the  act  of  (880  may  confer  the  power  to  lease,  that  J^*"*  ^^^ 
power  impliedly,   from  the  character  of  railroad  pubuc  poUey. 
corporations  as  quasi  public  bodies,  is  limited  to 
leases  designed  for  the  public  welfare,  and  does  not  warrant 
a  lease  in  furtherance   of  a  scheme  to   prevent  competition, 
and  create  a  n^onopoly.     While  I  do  not   declare  this  insist- 
ment  to  be  law,   and   accept  it  as  a  factor  in  the  process   by 
which  I  reach  the  result  of  my  deliberation,  I  deem  it  to  be 
of  such   importance  as  to  merit  full   statement.     Corporate 
bodies  that  engage  in  a  public  or  quasi  public  occupation  are 
created   by  the  state    upon   the   hypothesis  that   they  will 
be  a  public  benefit.     They   enjoy  privileges  that  individuals 
cannot  have.     Perpetual  or  certain  life  is  accorded  to  them. 
Usually  the  exercise  of  the  right  of  eminent  domain  is  dele- 
51  A.  &  E.  R.  Cas.— 2 
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gated  to  them,  often  to  be  exercised  in  whatever  locality  they 
may  be  pleased  to  designate.  National  Docks,  &  N.  J.  J.  (j. 
R.  Co.  V,  United  Companies,  53  N.  J.  Law,  217,  47  Am.  & 
Eng.  R.  Cas.  87.  The  use  of  the  common  highways  is  fre- 
quently subordinated  to  their  operations,  and,  indeed  the 
individual  is  compelled,  even  in  his  own  home,  to  submit, 
without  redress,  to  discomforts  incident  to  their  lawful  opera- 
tion, which  he  would  not  be  required  to  tolerate  from  other 
sources.  '  Beseman  v,  Pennsylvania  R.  Co.,  50  N.  J.  Law,  235, 
on  appeal,  52  N.  J.  Law,  221.     Thus  they  are  given  special 

f)rivileges  because  of  the  benefits  they  are  presumed  to  con- 
er  upon  communities.  Railways  afford  speedy  and  com- 
fortable passage  to  and  from  divers  parts  of  the  country, 
carr)-  produce  of  mines,  farms,  and  factories  to  markets,  dis- 
tribute industries  throughout  the  land,  feed  the  multitudes 
in  populous  cities,  and  accomplish  many  other  beneficent 
ends.  Water,  gas,  telegraph,  and  similar  corporations  also 
render  to  the  public  benefits  which  readily  suggest  them- 
selves to  the  mind  as  it  contemplates  their  work.  While  the 
state  confers  special  privileges  upon  these  favorites,  it  at  the 
same  time  exacts  from  them  duties,  which  also  tend  to  the 
public  welfare.  The  whole  scheme  of  the  laws  of  their  or- 
ganization is  to  equip  and  control  them  as  instruments  for 
the  public  good.  Such  corporations  hold  their  powers  not 
merely  in  trust  for  the  pecuniary  profit  of  their  stockholders, 
but  also  in  trust  for  the  public  weal.     The  impress  for  public 

food  is  stamped  upon  their  very  being,  and  it  becomes  a 
uty,  which,  though  not  prescribed  in  express  language  of 
the  law,  is  to  be  implied  from  the  nature  of  every  power 
conferred.  When,  therefore,  it  appears  that  such  a  corpora- 
tion, unmindful  of  this  plain  duty,  ^cts  prejudicially  to  the 
public,  in  order  to  make  undue  ^ains  and  profits  for  its 
stockholders,  it  uses  its  powers  in  a  manner  not  contem- 
plated by  the  law  which  confers  them.  The  use  becomes 
abuse,  and  is  tantamount  to  excess  of  power.  I  appreciate 
the  strength  of  this  argument,  but,  as  I  have  said,  I  do  not 
need  to  affirm  it  to  justify  my  conclusions,  and  therefore 
content  myself  with  the  mere  statement  of  it.# 

Anticipating  that  I  may  hold  that  the  act  of  1880  is  const!- 
tutional,  and  that  it  gives  power  to  the  Central  Railroad 
Company  to  lease  its  road  and  franchises,  the  attorney  gen- 
eral  further  urges :  First,  that  the  lease  in  question  is  in 
reality  made  to  a  foreign  corporation  ;  and,  second,  that  such 
a  lease  is  forbidden  by  the  statute  approved  May  2,  1885,  en- 
titled "  An  act  respecting  the  leasing  of  railroads,"  except 
under  conditions  which  do  not  exist. 
I  agree,  with  him  in  both  these  propositions.     Equity  looks 
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at  the  substance,  not  merely  the  outward  form.  The  trans- 
action of  the  1 2th  of  January,  1862,  between  the 
three  defendants  consists,  in  form,  of  a  lease  be-  i*«^wm 
tween  two  of  them,  and  a  guaranty  of  that  lease,  J|l^*-J^J^r. 
coupled  with  a  traffic  agreement,  to  which  all  three .  por»tio». 
of  them  are  parties.  Such  is  the  form.  But  when 
the  fact  that  a  law  which,  in  its  terms,  prohibits  a  lease  to  a 
foreign  corporation  without  legislative  sanction,  is  contem- 
plated,, and  regard  is  had  to  the  characters  and  relations  of 
the  contracting  parties,  and  to  the  terms  of  the  instruments 
they  have  entered  into,  and  the  simultaneous  execution  of 
these  instruments,  a  substantial  status,  differing  from  the  form, 
is  disclosed.  The  statute  forbade  a  lease  to  the  Philadelphia  & 
Reading  Railroad  Companjr,  a  foreign  corporation,  until  a 
law  should  be  enacted  which  would  approve  such  a  lease, 
but  it  did  not  prohibit  a  lease  to  a  domestic  corporation. 
The  Philadelphia  &  Reading  Railroad  Company,  through 
its  officers  and  servants,  had  promoted  the  organization  of 
the  Port  Reading  Railroad  Company  under  the  general  rail 
road  law  of  this  state  for  the  purpose  of  building  and  oper- 
ating a  short  railway  in  connection  with  its  system.  The 
capital  of  that  company  is  $2,000,000.  The  road  is  only  20 
miles  long.  When  the  lease  was  made  it  was  but  partially 
constructed.  Upon  such  assets  as  it  then  had  there  existed 
a  mortgage  for  $1,500,000,  an  amount  probably  in  excess  of 
the  value  of  those  assets.  No  one  can  for  a  moment  be- 
lieve that  the  Central  Railroad  Company  of  New  Jersey 
would  commit  its  extensive  railroad,  with  its  depots,  sta- 
tions, terminals,  rolling  stock,  ferries,  and  40  auxiliary  roads, 
in  all  representing  assets  valued  at  nearly  $70,000,000,  to  the 
keeping  of  so  irresponsible  a  lessee,  and  depend  upon  it 
alone  for  the  security  of  that  property  and  the  payment  of 
a  rental  which  for  a  single  year  will  exceed  the  value  of  the 
lessee's  entire  property.  The  mere  statement  of  such  a 
proposition  exhibits  a  business  absurdity.  The  lessee  was 
not  only  irresponsible  under  such  a  trust,  but  was  not  in 

Cosition  to  afford  the  Central  Railroad  even  a  temporary 
enefit  from  alliance  with  it.  Without  the  sustaining  arm  of 
the  Philadelphia  &  Reading  Company,  a  lease  to  it  would 
not  have  been  thought  of.  The  recitals  of  the  guaranty  ad- 
mit this  absurdity  by  representing  that  the  Central  Railroad 
Company  would  not  lease  until  the  Philadelphia  &  Reading 
Company,  entering  into  the  same  transaction,  and  as  a  party 
thereto,  executed  the  paper  called  the  "  guaranty."  That 
paper  expressly  embodied  the  lease,  and  bound  the  Phila- 
delphia Si  Reading  Railroad  Company  to  the  virtual  execu- 
tion of  it.    The  "  lease,"  so  called,  with  the  Port  Reading 
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Company  was  a  mere  form.  The  guaranty  was  the  really 
operative  and  important  paper.  Without  it  the  Central 
Railroad  would  not  be  assured  of  its  rental  and  the  traffic 
that  was  necessary  to  make  the  proposed  alliance  profitable, 
for  the  Port  Reading  Railroad  Company,  as  a  distinct  entity, 
was  irresponsible,  and  without  power  to  assure  traffic.  But, 
more  than  this,  the  Port  Reading  Railroad  Company  is,  for 
all  substantial  purposes,  the  Philadelphia  &  Reading  Rail- 
road Company.  It  is  confessedly  owned  by  individuals  who 
represent  and  serve  the  Philadelphia  &  Reading.  Its  capital 
stock,  save  a  few  shares,  has  gone,  oris  to  go,  to  a  construc- 
tion company  which 'unquestionably  belongs  to  the  same  in- 
terest.  The  construction  company  is  officered  by  the  ser- 
vants of  the  Philadelphia  &  Reading  Railroad  Compan)\ 
It  has  commenced  work  with  an  insignificant  paid  capital — 
$2000 — and  it  had  confessedly  drawn  moneys  from  the  Phil- 
adelphia  &  Reading  Railroad  to  enable  it  to  build  the  Port 
Reading  road.  The  business  offices  of  both  the  Port  Read- 
ing Railroad  and  the  Port  Reading  Construction  Company 
are  identical  with  the  principal  office  of  the  Philadelphia  & 
Reading  Railroad  Company. 

A  glance  at  the  execution  of  the  guaranty  exhibits  that 
the  game  individuals  are  president  and  secretary  of  both  the 
Port  Reading  Railroad  Company  and  the  Philadelphia  & 
Reading  Railroad  Company.  By  official  reports,  stockhold- 
ers of  tne  Philadelphia  &  Reading  Railroad  Company  are 
informed  that  the  Port  Reading  Railroad  is  "  their'*  road, 
and,  in  substance,  that  it  is  expected  to  earn  an  adequate  re- 
turn for  "  their  "  investment  in  it.  In  the  face  of  such  a  sit- 
uation it  is  idle  to  say  that  the  Port  Reading  Railroad 
Company  is  not  in  all  things  save  in  its  intangible  and  un- 
substantial corporate  entity,  the  Philadelphia  &  Reading 
Railroad  Company.  It  is  only  necessary  to  state  these  par- 
ticulars to  satisfy  the  mind  of  the  justice  of  this  conclusion. 
"The  statement,"says  Mr.  Morawetz  in  his  work  on  Corpo- 
rations (section  227),  '*  that  a  corporation  is  an  artificial  en- 
tity, apart  from  its  members,  is  merely  a  description,  in  fig- 
urative language,  of  a  corporation  viewed  as  a  collective 
body.  A  corporation  is  really  an  association  of  persons,  and 
no  judicial  dictum  or  legislative  enactment  can  alter  this 
fact."  "  It  is  a  certain  rule,"  said  Lord  Mansfield  in  John- 
son  V.  Smith,  2  Burrows  962,  "  that  a  fiction  of  law  shall 
never  be  contradicted  so  as  to  defeat  the  end  for  which  it 
was  invented,  but  for  every  other  purpose  it  may  be  contra- 
dicted." It  follows  from  the  conclusion  reached  that  the  in- 
tervention of  the  Port  Reading  Company  as  nominal  lessee 
is  but  a  device  to  disguise  the  real  nature  of  the  transaction. 
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It  is  demonstrated  as  clearly'  as  words  could  state  it  that  the 
object  of  the  transaction  was  to  place  the  Central  Railroad 
within  the  Philadelphia  &  Reading  Railroad  system.  The 
Central's  reliance  was  not  upon  the  small,  unfinished  road, 
with  a  comparatively  petty  capital,  and  little  or  no  valuable 
assets,  but  upon  the  Philadelphia  &  Reading  Railroad  Com- 
pany, that  estimated  its  assets  at  $200,000,000.  It  is  sticking 
in  the  bark  to  say  that  in  this  transaction  the  Philadelphia  & 
Reading  Railroad  Company  is  not  the  real  lessee,  and  that  the 
guaranty  executed  by  it  is  not  the  real  lease.  The  misnomer 
of  papers,  and  the  use  of  a  nominal  lessee,  does  not  change  the 
substance  of  the  transaction  with  which  this  court  deals. 
The  situation  here  may  be  summed  up  in  the  words  of  Vice 
Chancellor  Kindersley  in  Attorney  General  v.  Great  North- 
ern R.  Co.,  I  Drew.  &  S.  157  (6  Jur.,  N.  S.,  1006,  29  Law  J. 
Ch.  794):  **  A  more  flimsy  device,  when  the  particulars  are 
once  known,  it  is  impossible  to  imagine.  It  may  succeed 
for  a  time  in  baffling  persons  who  may  have  an  interest  in 
preventing  its  being  done,  and  has  succeeded  ;  but  it  was  a 
mere  crafty  contrivance  to  evade  the  requisition  of  the  law 
on  the  subject  of  joint-stock  companies.** 

It  must  not  be  thought  that  courts  are  powerless  to  strip 
off  disguises  to  thwart  the  purposes  of  the  law.  Whenever 
such  disguises  in  fact  appear  they  can  readily  be  dis- 
robed. The  difficulty  is  in  showing  the  disguises,  not  in 
penetrating  them  when  they  appear.  Attorney  General  v. 
Great  Northern  R.  Co.,  supra\  Pennsylvania  R.  Co.  v.  Com. 
(Pa.  Sup.),  29  Am.  &  Eng.  R.  Cas.  145  ;  People  v.  Chicago 
Gas  Trust  Co.,  130  111.  268,  29  Am.  &  Eng.  (jorp.  Cas.  259; 
People  T/.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582; 
State  V.  Standard  Oil  Co.  (Ohio),  36  Am.  &  Eng.  Corp. 
Cas.  I. 

Now  what  is  the  effect  of  the  act  of  1885  }  It  consists  of 
three  sections.  The  first  forbids  any  railroad  corporation  to 
lease  its  road  or  franchises  to  any  foreign  corpo- 
ration, or  to  unite,  consolidate,  or  merge,  its  stock,  ^'"01^  tI 
property,  franchises,  or  road,  with  those  of  a  for-  qniria^i^ 
eign  corporation,  until  the  consent  of  the  legisla-  uutwe cou- 
ture of  this  state  thereto  shall  have  been  M»tt«ran- 
obtained.  The  second  prescribes  how  that  consent  "****  ***^* 
of  the  legislature  shall  be  obtained.  The  language  is  :  ''It 
shall  submit  a  draft  of  the  proposed  lease  *  *  *  to 
the  legislature  of  this  state,  lor  its  consideration,  and  no 
such  lease  *  *  *  shall  be  of  any  effect  whatever  until  the 
same  shall  have  been  approved  by  an  act  of  the  legislature 
passed  for  that  purpose,  nor  until  the  corporation  or  corpo- 
rations, person  or  persons,  parties  to  such  lease    *    *    *    shall 
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first,  and  as  a  condition  precedent  to  the  same,  file  in  the 
office  of  the  secretary  of  state  an  agreement,  to  be  approved 
by  the  governor  ana  attorney  general,  surrendering  to  the 
state  all  rights  or  exemption  Irom  taxation,"  etc.  The  third 
section  repeals  inconsistent  legislation.  In  short,  the  efifect 
of  the  act  is  to  withdraw  the  power  to  lease,  given  b^'  the 
statute  of  1880,  so  far  as  a  lease  to  a  foreign  corporation  is 
concerned. 

The  defendants  attack  this  ^ct  by  claiming  that  it  con- 
travenes  two  requirements  of  the  constitution,  contained  in 
paragraph  11,  §  7,  art.  4,  one  of  which  is  that  the  legislature 
shall  not  pass  any  private  or  special  law  '^granting  to  any 
corporation,  association  or  individual  any  exclusive  privilege, 
immunity,  or  franchise  whatever;"  and  the  other  of  which  is 
that  **  the  legislature  shall  pass  no  special  act  conferring  cor-* 
porate  powers."  Their  argument  is  that  the  proposed  lease 
IS  to  be  without  validity  until  it  shall  be  approved  by  an  act 
of  the  legislature  passed  for  that  purpose,  and  that,  as  any 
lease,  to  be  i.pproved,  will  be  replete  with  conditions,  coven- 
ants, and  terms,  which  in  their  very  nature  are  special,  and 
inapplicable  to  any  person,  natural  or  artificial,  other  than 
the  contracting  parties  therein,  and  that  any,  even  a  general, 
act  ratifying  it  must  confer  a  particularly  limited  power  and 
to  some  extent  exclusive  privilege,  upon  the  corporate  parties 
to  the  lease  IT  this  argument  should  be  applied  to  a  law 
specially  passed  to  sanction  a  particular  lease,  it  might  be 
regarded  as  sound,  but  as  no  such  law  has  been  passed,  it  is 
obvious  that  its  validity  cannot  be  discussed,  or  determined. 
The  law  now  considered  is  the  act  of  1885.  That  act  does 
not  confer  either  a  power  or  a  privilege.  Its  object  is  to 
restrict  or  condition  the  exercise  of  an  existing  power.  The 
objection  urged,  then,  properly  should  be  that  the  law  of 
1885  cannot  constitutionally  be  put  in  force  according  to  the 
legislative  intent,  and  to  sustain  that  objection  it  must  appear 
that  an  attempt  to  act  under  the  law  will  of  necessity  induce 
legislation  that  will  be  unconstitutional,  and  therefore  void  ; 
and  the  argument  will  be  that,  as  for  that  reason  no  action 
under  the  law  can  be  successful,  the  law  is  incapable  of  being 

Kerformed,  and  therefore  binds  not.  It  is  to  be  observed, 
owever,  that  the  reference  to  a  subsequent  legislature  is 
couched  in  terms  that  manifestly  contemplate  a  lawful  exer- 
cise  of  the  lawmaking  power.  The  action  is  to  be  by"  an  act 
passed  for  that  purpose."  The  statute  attacked,  then,  con- 
templates a  law  to  be  subsequently  made  by  a  power  equal 
to  that  from  which  it  sprang.  It  cannot;  dictate  the  terms 
of  such  subsequent  law.  When  it  prescribed  that  action 
should  be  by  law,  it  surrendered  power  over  the  action.     I 
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must  assume  that  the  statute  questioned  was  enacted  in  the 
light  of  this  fundamental  principle,  for  the  lawmakers  are 
entitled  to  every  presumption  in  favor  of  their  knowledge 
and  wisdom.  Cooley,  Const.  Lim.  219.  Viewed  in  this 
light,  the  legislative  purpose  appears  to  have  been,  not  to 
inaugurate  a  permanently  pronibitory  policy  concerning 
leases  to  foreign  corporations,  but  to  forbid  them,  until  they 
should  have  legislative  sanction.  Having  no  power  over 
subsequent  legislation,  the  law  could  not  prescribe  that  that 
sanction  shall  be  given  in  special  terms,  nor  does  it  intend 
to  so  prescribe.  Its  purpose  is  to  lead  the  proceeding  for 
sanction  to  a  point  where  its  power  must  cease,  and  there 
surrender  it.  It  in  effect  prescribes  that  railroad  corpo* 
rations  of  this  state  shall  not  lease  to  foreign  corporations 
without  the  sanction  of  law,  to  be  hereafter  enacted ;  that  it 
is  not  the  policy  of  the  law  to  permanently  prohibit  such  a 
lease,  but  it  does  now  prohibit  it  and  will  prohibit  it  until 
hereafter  a  law  to  be  enacted  shall  permit  it;  until  a  future 
law  shall,  in  the  light  of  the  terms  desired,  prescribe  terms 
under  which  it  may  be  made.  That  such  uncontrolled  future 
law  need  not  be  special  is*  too  plainly  apparent  to  require  dis^ 
cussion.     The  law  of  1885,  then,  is  constitutional,  and  is  ap- 

{)licable  to  the  lease  now  questioned  ;  and  it  follows  that  the 
ease  was  made  not  only  without  legal  sanction,  but  in   defi- 
ance of  an  expressly  prohibitory  statute. 

The  next  inquiry  is  whether  the  attorney  general  may 
invoke  the  power  of  this  court  to  restrain  further  operations 
under  and  m  pursuance  of  the  lease.  It  is  well  j^j  ^^  ^^ 
settled  that,  where  a  corporate  excess  of  power  attorney 
tends  to  the  public  injury,  or  to  defeat  public  policy  irenerai  to 
it  may  be  restrained  in  equity  at  his  puit.  In  Attor-  'n«'i«ot« 
ney  General  z/.  Delaware  &  B.  B.  R.  Co.,  27  N.  J.  p^**'*^'"*"- 
Eq.  631,  633,  in  pronouncing  the  opinion  of  the  court  of  errors 
and  appeals,  Mr.  Justice  DixoN  said  :  "  In  equit3%  as  in  the 
law  court,  the  attorney  general  has  the  right,  in  cases  where 
the  property  of  the  sovereign  or  the  interests  of  the  pub- 
lic are  directly  concerned,  to  institute  suit  by  what  may  be 
called  *  civil  information,'  for  their  -protection.  The  state  is 
not  left  without  redress  in  its  own  courts,  because  no  private 
citizen  chooses  to  encounter  the  difficulty  of  defending  it, 
but  has  appointed  this  high  public  officer,  on  whom  it  has 
cast  the  responsibility,  and  to  whom,  therefore,  it  has  given 
the  right  of  appearing  in  its  behalf,  and  invoking  the  judg- 
ment of  the  court  on  such  questions  of  public  moment."  Prof. 
Pomeroy,  in  section  1093  of  his  work  on  Equity  Jurispru- 
dence, states  the  rule  in  this  language  :  "  When  the  manag- 
ing  body  are  doing,  or  are  about  to  do,  an  ultra  vires  act  of 
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such  a  nature  as  to  produce  public  mischief,  the  attorney- 
general,  as  the  representative  of  the  public  and  of  the  gov- 
ernment, may  maintain  an  equitable  suit  for  preventive  re- 
lief.** It  appears  that  the  attorney  general  has  the  election 
in  his  discretion  whether,  in  case  of  excess  of  corporate  pow- 
ers, he  will  proceed  at  law  to  forfeit  the  charter  and  franchises 
or  apply  in  equity  for  a  restraint  of  the  excess.  Both  tri- 
bunals are  open  to  him.  The  right  of  appeal  to  equity  does 
not  depend  upon  the  inadequacy  of  the  legal  remedy.  This 
subject  is  stated  by  Chief  Justice  Ryan,  in  Attorney  General 
V,  Chicago  &  N.  W.  R.  Co.,  35  Wis.  524,  in  this  way  :  "  The 
equitajple  jurisdiction  precludes  the  objection  that  there  is 
an  adequate  remedy  at  law.  It  admits  the  remedy  at  law, 
but  administers  its  own  remedy  in  preference,  when  the 
state  seeks  it  in  preference.  It  seems  to  proceed  on  the  pre- 
sumption that  it  may  better  serve  the  public  interest  to  re- 
strain a  corporation  than  to  permit  it  by  penal  remedies,  or 
to  forfeit  its  charter ;  and  that,  in  that  view,  the  proper  offi- 
cers of  the  state  should  have  an  election  of  remedies.  And 
we  may  as  well  say  in  this  connection  that  the  jurisdiction 
to  entertain  these  mformations  is  wholly  independent  of  an 
adequate  remedy  at  law ;  and  that,  were  that  otherwise,  we 
could  not  consider  the  informations  in  the  nature  of  a  quo 
warranto,  pending  in  this  court  against  these  defendants,  as 
an  adequate  remedy  at  law,  whicn  could  be  a  sijibstitute  for 
or  bar  to  the  injunction  asked.  Judgments  of  ouster  on  those 
informations  might  not  only  be  of  far  more  grave  consequence 
to  the  defendants,  but  might  be  far  less  beneficial  to  the 
state,  and  less  accordant  with  its  policy,  and  altogether  less 
equitable  and  proper,  than  the  injunction  sought  to  restrain 
the  defendants  from  doing  what  is  alleged  to  work  a  for- 
feiture  of  their  charters.** 

There  has  been  some  disagreement  among  the  cases  as  to 
whether  an  injunction  will  issue  at  the  instance  of  the  attor- 
.     .    ney   general  to  restrain  every  excess  of  corporate 
reiitrftiB  power,  or  whether,  before  it  issues,  actual   threat- 

excenior  cned  injury  must  be  manifest.  The  argument 
eorporftu  which  sustains  the  first  class  of  cases  is  that  every 
**"'*•■''  excess  of   corporate   power  violates  the  contract 

with  government  and  thereby  invades  public  and  gov- 
ernmental rights.  The  law  deems  such  invasion  to  be  a  pub- 
lic injury.  An  apt  illustration  is  to  be  found  in  the  case  of 
Thomas  %k  West  Jersey  R.  Co.,  loi  U.  S.  71,  where  there 
was  an  unauthorized  lease  of  a  railroad.  The  supreme  court 
of  the  United  States  there  held  that  the  franchises  and  power 
granted  to  a  railway  company  are  designed  to  be  exer- 
cised   by  it  for  the  public   good,   and  this  purpose  enters 
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into  the  consideration  for  the  grant.  Any  contract,  there- 
fore, by  which  the  corporation  disables  itself  to  perform 
those  duties  to  the  public,  or  attempts  to  absolve  itself  from 
their  obligation,  without  the  consent  of  the  state,  is  a  viola- 
tion of  its  contract  with  the  state,  and  tends  to  the  public 
injury.  The  argument  to  sustain  the  other  class  of  cases  is 
that  a  court  of  equity  should  not  move  upon  a  mere  legal  in- 
tendment, but  should  be  satisfied  of  a  real,  substantial  public 
injury,  which  demands  the  writ  of  injunction  in  the  due  pro- 
tection of  the  public.  In  the  use,  at  least  of  a  preliminary- 
injunction,  the  latter  class  of  cases  appears  to  be  the  better 
founded  in  fitness  and  reason ;  for  if  there  be  no  present 
emergency  to  be  met,  why  may  not  the  injunction  be 
reserved  until  final  hearing  ?  The  authorities  upon  this  sub- 
ject are  numerous.  The  following,  among  them,  appear  to 
me  to  best  exhibit  the  contrariety  of  opinion  that  I  have 
stated:  Green's  Brice*s  Ultra  Vires  (2d  Ed j  708;  Attorney 
General  T/.  Shrewsbury  Bridge  Co.,  21  Ch.  Div.  752;  Attor- 
ney General  v.  Cockermouth  Local  Board,  L.  R.,  18  Eq. 
Cas.  172;  Attorney  General  v.  Great  Eastern  R.  Co.  11  Ch. 
Div.  449;  Attorney  General  v.  Great  Northern  R.  Co.  i 
Drew  &  S.  154,  6  Jur.  N.  S.  1006;  Attorney  General  v.  Rail- 
road Cos.,  35  Wis.  525.  The  last  cited  case  collects  almost 
all  the  authorities  upon  this  subject. 

But  the  exhibition  ot  the  tendency  of  the  lease  in  question 
to  public  injury  does  not  rest  alone  upon  mere  legal  intend- 
ment; and  I  may  here  apply  the  rule,  with  the  Tendeacrof 
limitation  incorporated  in  it,  that  the  tendency  to  iwwetopabUc 
public  injury  must  in  fact  appear.  There  are  !bJb»t- 
peculiar  features  in  the  transaction  now  considered  ■•n«p«*y  •» 
that  evince  a  public  danger  much  more  serious  ***' 
than  appears  in  the  mere  transfer  of  corporate  duties  to  per- 
formance by  a  foreign  corporation.  The  real  lessor  and 
lessee  here  are  extensive  producers  and  carriers  of  anthra- 
cite coal.  They  constitute  two  of  the  six  great  anthracite 
coal  carriers  from  the  coal  regions  of  Pennsylvania  to  this 
and  adjoining  states.  It  is  disclosed  that  the  real  lessee  has 
secured  a  lease  of  the  Lehigh  Valley  Railroad  Company,  and 
that  thereby,  and  bv  the  lease  in  question,  it  controls  three 
of  the  six  great  coal  carriers  referred  to ;  and  also  that  the 
alliance  thus  formed  now  controls,' through  the  instrumen- 
tality of  coal  companies,  the  capital  stock  of  which  these 
combined  carriers  own,  more  than  one-half  of  all  the  anthra- 
cite coal  fields  in  Pennsylvania.  Moreover,  as  an  indication 
of  the  tendency  of  the  combination,  the  attorney  general  pre- 
sents a  report  by  the  lessor  defendant  to  its  stockholders,  in 
which  it  congratulates   them  upon  an  alliance  which,  with 
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the  co-operation  of  other  lar^e  coal-producing  companies, 
will  insure  them  **  greater  uniformity  in  prices  of  coal,**  and 
the  *•  avoidance  of  needless  and  expensive  competition  be- 
tween producers.**  He  urges  that,  in  substance,  this  report 
declares  the  reaching  out  to  a  monopoly  which  will  work 
inestimable  disaster  to  the  people  of  this  state.  And  as  a 
further  evidence  that  mqnopoly  is  in  view,  he  points  also  to 
an  admission  by  the  president  of  the  Philadelphia  &  Reading 
Railroad  Company  that  the  lease  complained  of  will  possibly 
facilitate  the  co-operation  of  other  coal  producers,  and,  in 
itself,  undoubtedly  affect  prices  of  coal  in  some  localities. 
The  proofs  show  that  there  are  localities  in  this  state  which 
formerly  had  the  advantage  of  competition  between  these 
allied  roads,  but  now  are  subject  to  the  monopoly  which 
this  lease  affords.  It  is  true,  co-operation  of  the  remaining 
coal  roads,  which  is  necessary  to  a  complete  monopoly,  has 
not  yet  been  secured.  By  tfiis  lease  only  one  competitor  is 
silenced,  and  only  a  little  more  than  one-half  of  the  entire  coal  - 
region  is  controlled.  It  is  only  the  second  step  in  the  direc- 
tion of  monopoly,  the  first  being  the  lease  of  the  Lehigh 
Valley  Railroad.  It  is  to  be  remembered,  however,  that  the 
attorney  general  may  have  'his  injunction  when  the  ultra 
vires  act  tends,  or  is  of  a  nature,  to  produce  public  injury. 
He  is  not  required  to  wait  until  all  the  monopoly  possible 
is  created,  or  until  all  the  injury  possible  is  in  process  of 
infliction. 

The  present  situation  may  be  justly  regarded  as  Vice 
Chancellor  Kindersley  considered  tnat  which  was  pre- 
sented  to  him  in  Attorney  General  v.  Great  Northern  Ry. 
Co,,  supra,  where  the  ultra  vires  act  was  the  mere  dealing  m 
coal  by  a  railway  company.  He  comments  upon  it  as  fol- 
lows: "  Mr.  Rolt  argued  well ;  but  there  is  no  danger  of 
monopoly,  because,  even  if  you  were  to  suppose  that  this 
company  got  the  entire  command  of  all  the  coal  which 
comes  down  that  line  from  the  inland  districts  and  the  north- 
ern  part  of  England,  that  is  not  monopoly.  There  is  all  the 
coal  that  comes  from  the  northwestern  district,  the  Lanca- 
shire district,  and  all  the  coal  from  the  Welsh  district, 
Bristol  coal,  and  so  on  ;  and  there  is  no  monopoly. 
But  follow  that  out,  and  suppose  this  company  has  got 
the  command  of  all  the  coal  on  its  line,  and  l^rom  that  part 
of  the  country  from  which  it  starts,  and  suppose  that  the 
London  &  Northwestern  has  got  the  control  of  all  the  Lan- 
'  cashire  and  northwestern  coal  country,  and  suppose  the  Great 
Western  has  got  the  command  of  all  the  Welsh  and  Bristol 
coal  fields,  you  have  got  then  the  whole  traffic  in  coal  which 
is  to  supply  the  metropolis  and  the  country  in  the  hands  of 
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three  companies.  Are  not  the  interests  of  the  public  most 
deeply  concerned  in  preventing  that?  Is  it  not  obvious  that 
the  interests  of  the  public  must  suffer  if  that  state  of  things 
is  allowed  to  arise?  And  yet  what  this  company  is  doing 
may  just  as  well  be  done  by  each  of  the  other  companies  1 
have  mentioned;  and  the  result  woufd  be,  in  effect,  not  a 
monopoly  of  one  company,  but  ^  monopoly  of  three  or 
four,  or  five  companies,  anci  a  monopoly  most  prejudicial.** 
But  the  answers  deny  that  either  the  Philadelphia  & 
Reading  Company  or  the  Central  Company  own  any  coal 
lands,  or  produce  or  deal  in  coal.  That  is  true,  but  at  the 
same  time  it  is  admitted  that  the  Philadelphia  and  Reading 
Company  owns  a  majority  of  the  capital  stock  of  the  Read- 
ing  Coal  &  Iron  Company,  and  that  the  Central  Company 
owns  the  majority  of  the  capital  stock  of  the  Lehigh  & 
Wilkesbarre  Coal  Company,  and  that  these  two  coal  com- 
panies own  or  possess  the  coal  land  referred  to  as  belonging 
to  their  owners.  What  is  this  but  disoruisf  and  evasion  r 
Whatever  may  be  the  nominal  ownershij^or  the  le^al  title, 
for  the  substantial  purposes  of  the  injury  apprehended  and 
the  attorney  general's  complaint,  the  railroad  companies 
stand  as  the  owners  of  the  coal  lands  in  this  court.  That 
the  fiction  which  excuses  the  denials  of  the  answers  is  mere 
form  is  emphasized  by  the  language  of  the  president  of  the 
Philadelphia  &  Reading  Company  when,  in  one  of  his  re- 
ports  to  its  stockholders,  he  speaks  of  competitors,  and  adds: 
"  Who,  with  yourselves,  are  engaged  in  producing  a  com- 
modity far  in  excess  of  the  demand  of  the  markets ;  but  the 
proportion  ot  business  alloted  to  this  company  in  years  past, 
when  its  financial  straits  and  lack  of  facilities  did  not  per- 
mit it  to  mine  and  distribute  its  proportion  of  the  increased 
tonijage,"  etc.,  and  when  he  refers  to  the  Port  Reading 
Railway  as  supplying  the  means  of  putting  the  product  of 
"your  mines  **  upon  the  market ;  and  when  he  reports  to  the 
same  stockholders  in  this  language  :  **  It  will  not  cfo  to  expect 
immediate  returns  for  *  your  large  holdings  of  unproductive 
coal  lands.'  These,  in  good  time,  will  reach  a  value  equal  to 
the  entire  capital  debt  of  your  company.  But  what  is  needed 
now  is  the  practical  development  of  so  much  of  these 
lands  as  are  needed  to  supply  the  demand  for  anthracite 
coal."  And  also  by  the  report  of  the  president  of  the  Cen- 
tral Railroad  Company  to  its  stockholders,  to  which  I  have 
already  referred,  in  which  he  says :  "  It  is  fair  to  expect, 
as  the  further  results  of  this  alliance,  with  the  co-operation 
of  other  large  coal-producing  companies,  greater  uniformity 
in  the  price  of  coal,"  etc.  So,  also,  the  testimony  of  the 
president  of  the  Philadelphia  &  Reading  Company  abounds 
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in  admissions  of  railroad  ownership  of  the  coal  lands.  The 
answers  are  literally  true,  but  their  denials  in  this  respect, 
without  explanation,  and  in  the  face  of  the  facts  adverted  to, 
savor  of  an  evasion  which  disentitles  them  to  that  force 
which  is  usually  accorded  to  the  denials  of  responsive  an- 
swers upon  such  a  preliminary  hearing  as  this. 

Here,  then,  we  have  great  coal  dealers,  complaining  that 
they  are  not  sufficiently  paid  for  the  produce  01  their  mines, 
combining,  so  that  already  they  control  more  than  one-half 
of  the  coalfields  upon  which  this  state  depends  for  fuel,  and 
looking  to  the  co-operation  of  the  remaining  anthracite  coal 
producers  to  effect  a  change  in  the  price  of  their  output,  so 
that  they  may  have  more  satisfactory  returns  from  their  in- 
vestment. 10  say  that  these  condfitions  do  not  tend  to  a 
disastrous  monopoly  in  coal  would  be  an  insult  to  intelli- 
gence. It  is  possible  that  such  a  monopoly  may  be  used,  as 
the  defendants  suggest,  to  introduce  economies,  and  cheapen 
coal;  but  it  does  violence  to  our  knowledge  of  human 
nature  to  expect  such  a  result.  Upon  such  a  possibility 
I  quote  again  the  language  of  Vice  Chancellor  Kinders- 
LEV  in  the  case  of  the  Great  Northern  Railway  Com- 
pany. He  savs  :  "  It  is  said  :  Well,  but  according  to  the 
statement  of  the  bill  and  affidavits,  so  far  from  that  being 
prejudicial  to  the  public,  it  is  most  beneficial.  For  see 
what  is  the  result ;  coal  is  made  cheaper.  Yes,  coal  is  made 
cheaper  temporarily  ;  bift  are  we  to  suppose  that  this  com- 
pany, or  any  company — for  I  confess  I  have  no  faith  in  the 
morality  of  any  joint  stock  company — that  this  company  or 
any  other  company — especially  this  company,  which  has 
contrived  such  a  cunning  device 'to  conceal  its  proceed- 
ings— will  merely  consider  the  interests  of  the  public,  and 
supply  the  public  with  cheap  coal?  What  is  the  object  of 
a  joint  stock  company  ?  To  make  as  much  money  as  pos- 
sible to  divide  among  shareholders.  The  result,  if  this  pro- 
ceeding goes  on,  with  this  company  and  other  companies 
must  be  most  grievously  to  the  detriment  of  the  public." 
Treating  this  same  suggestion  in  State  v.  Standard  Oil  Co. 
(Ohio),  36  Am.  &  Eng.  Corp.  Cas.  i,  Judge  Minshall  says: 
*'  It  may  be  true  that  it  has  improved  the  quality  and  cheap- 
ened the  cost  of  petroleum  and  its  products  to  the  con- 
sumer. But  such  is  not  one  of  the  usual  or  general  results 
of  a  monopoly  ;  and  it  is  the  policy  of  the  law  to  regard  not 
what  may,  but  what  usually  happens.  Experience  shows 
that  it  is  not  wise  to  trust  human  cupidity  where  it  has  the 
opportunity  to  aggrandize  itself  at  the  expense  of  others. 
The  claim  of  having  cheapened  the  price  to  the  consumer 
is  the  usual  pretext  on  which  monopolies  of  this  kind  are 
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defended,  and  is  well  answered  in  Richardson  v.  Buhl,  yy 
Mich.  632,  27  Am.  &  Eng.  Corp.  Cas.  256.  After  comment- 
ing on  the  tendency  of  the  combination  known  as  the  *  Dia- 
mond Match  Company  '  to  prevent  fair  competition  and  to 
control  prices,  Champlin,  J.,  said :  *  It  is  no  answer  to  say 
that  this  monopoly  has  in  fact  reduced  the  price  of  friction 
matches.  That  policy  ma^  have  been  necessary  to  crush 
competition.  The  fact  exists  that  it  rests  in  the  discretion 
of  this  company,  at  any  time,  to  raise  the  price  to  an  ex- 
orbitant  degreeV  *'  The  commodity  in  which  these  com- 
panies deal  is  a  necessary  of  life  in  this  state.  It  is  the 
principal  fuel  of  its  homes  and  factories.  The  slightest  in- 
crease in  its  price  is  felt  by  a  population  of  hundreds  of 
thousands  of  persons,  for  their  necessity  compels  them  to 
pay  that  increase.  If  once  a  complete  monopoly  be  estab- 
lished by  the  destruction  of  competition,  whether  that  be 
through  lease  or  by  co-operation,  the  promoters  of  it  and 
sharers  in  it  m§iy  have  whatever  price  their  cupidity  sug- 

f:ests.  The  disaster  which  will  follow  cannot  be  measured, 
t  will  permeate  the  entire  community — furnaces,  forges,  fac- 
tones,  and  homes, — leaving  in  its  trail  murmurs  of  discon- 
tent with  a  government  which  will  tolerate  it,  and  all  the 
other  evil  effects  of  oppression.  Enough  has  been  said  to 
exhibit  that  the  ultra  vires  act  complamed  of  portends  the 
greatest  danger  to  the  public  welfare,  and  that  the  case  is 
clearly  one  in  which  the  attorney  general  may  and  should 
ask  the  assistance  of  this  court. 

My  conclusions  upon  the  points  stated  preclude  the  nec- 
essity of  my  passing  upon  many  other  matters  that  were 
discussed  at  the  argument.  Among  them  is  the  question 
whether  the  CentralCompany  has  power  to  lease  its  forty 
and  more  auxiliary  roads,  many  of  which  it  holds  by  lease 
or  the  ownership  of  the  majority  of  stock ;  and  also  the  very 
important  question  as  to  the  power  of  the  Central  Company, 
under  its  charter  and  subsequent  legislation,  to  invest  its 
capital  in  coal  lands,  or  in  the  stock  of  a  coal  company; 
also  questions  presented  in  a  wider  discussion  of  the  subjects 
of  monopolies,  competition,  and  restraint  of  trade  than  it  has 
been  necessary  for  me  to  venture  upon.  Perhaps  the  prayer 
of  the  information  and  the  motion  for  injunction  thereon 
would  now  justify  an  entrance  lipon  the  discussion  of  these 
latter  topics ;  but  as  I  conceive  that  the  relief  I  have  con- 
cluded to  afford  at  this  time  is  all  that  the  public  necessity 
will  demand  until  all  the  proofs  may  be  regularly  taken,  and 
the  case  may  be  finally  and  more  deliberately  heard,  I  re- 
frain from  it. 
It  remains  only  to  define  the  bounds  of  the  injunction  to 
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which  the  attorney  general  is  now  entitled.  This  is  a  pre- 
liminary  application,  heard  upon  information, 
TeriMBof  answers,  and /;r/ar/^  proofs.  Its  object  is  to  do 
iBjuettoi,  ^^  more  than  to  prevent  a  threatened,  irreparable 
injury  until  the  cause  can  be  finally  heard,  and  it  should  go 
no  further  in  disturbance  of  the  existing  situation  than  the 
effectual  prevention  of  the  injury  apprehended  will  admit. 
But  the  danger  is  serious.  I  do  not  perceive  how  I  can 
effectually  prevent  it  in  any  other  way  than  by  forbidding 
all  operations  under  the  lease  and  tripartite  agreement,  and 
also  the  performance  of  the  covenants  that  those  instruments 
contain.  To  merely  continue  the  stay  that  has  been  granted, 
and  leave  the  Philadelphia  &  Reading  Railroad  Company 
in  possession  and  operation  of  the  property  and  franchises  of 
the  Central  Company,  would  be  to  facilitate  and  invite  in- 
fraction  ot  the  order  already  made.  The  devices  for  dis-. 
guise  which  have  appeared  in  this  case  as  attributable  to  the 
defendants  admonish  me  to  sever,  as  far  as  possible,  the  con- 
nection between  them  until  the  final  hearing.  I  will  there- 
fore continue  the  present  injunction  to  final  hearing,  adding 
to  it,  however,  the  further  direction  that  the  defendants,  and 
each  of  them,  their  officers  and  agents,  do  desist  and  refrain 
from  further  performing  and  carrying  into  effect  the  lease 
and  tripartite  agreement,  and  that  the  Port  Reading  Rail- 
road Company  and  the  Philadelphia  &  Reading  Railroad 
Company  do  desist  and  refrain  from  continuing  to  control 
the  road^  property,  and  franchises  of  the  Central  Railroad 
Company  of  New  Jersey,  and  from  further  in  any  wise  in- 
termedling  therewith  ;  and  that  the  Central  Railroad  Com- 
pany of  New  Jersey  do  desist  and  refrain  from  permitting^ 
the  Port  Reading  Railroad  Company  or  the  Philadelphia  & 
Reading  Railroad  Company  to  use,  control,  or  operate  its 
road,  property,  and  franchises;  and  that  the  Central  Rail- 
road Cfompany  do  again  resume  control  of  all  its  property 
and  franchises,  and  performance  of  all  its  corporate  duties. 

Power  of  Railroad  Company  to  Lease  its  Property  and  Franchises.— See 
note,  32  Am.  &  Eng.  R.  Cas.  409;  note,  16  Am.  &  Eng.  R.  Cas.  512 ;  Cen- 
tral Transportation  Co.  v.  Pullman  Palace  Car  Co.  (U.  S.)  45  Am.  &  Eng, 
R.  Cas.  607 ;  Memphis  &  C.  R.  Co.  v,  Grayson  (Ala.),  43  Am.  &  Eng.  K. 
Cas.  681,  note  687. 

Law  of  Monopolies— Combinations  to  Prevent  Competition. — See  Elkins 
V.  Camden  &  A.  R.  Co.  (N.  J.),  9  Am.  &  Eng.  R.  Cas.  590.  note  595 ;  State 
V.  Standard  Oil  Co.  (Ohio),  36  Am.  &  Eng.  Corp.  Cas.  i,  note  29. 

Excess  of  Corporate  Powers— Authority  of  Attorney  General  to  Bring 
Suit.— See  State  v.  Farmers'  Loan  &  Trust  Co.  (Tex.)  50  Am.  &  Eng.  R. 
Cas.  683,  note  699. 

Sufficiency  of  Title  of  Legislative  Acts  Concerning  Railroads.— It  is  a  well 
settled  principle  of  constitutional  law  that  the  common  constitutional  pro- 
vision that  the  object  and  contents  of  a  statute  shall  be  expressed  in  the 
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title  is  not  to  be  too  literally  construed.  The  meaning  of  this  constitu- 
tional requirement  is  that  the  title  and  acts  must  correspond,  not  literally, 
but  substantially ;  and  this  correspondence  is  to  be  determined  in  view  of 
the  subject  matter  to  which  the  legislation  relates.  Macon  &  Birmingham 
R.  Co.  V,  Stamps,  85  Ga.  i.  43  Am.  &  Eng.  R.  Cas.  318.  Thus,  where  the 
title  of  an  act  indicated  that  a  railroad  was  to  run  into  and  through  a 
named  town,  and  the  body  of  the  act  provided  for  running  it  into  and 
through  the  corporate  limits,  or  within  one  mile  of  the  court  house,  on 
certain  conditions,  the  title  covers  the  matter  of  the  enactment.  Macon 
&  Birmingham  R.  Co.  v.  Stamps,  85  Ga.  i,  43  Am.  &  Eng.  R.  Cas.  318. 
And  an  act  entitled  "  An  act  to  authorize  the  incorporation  of  companies 
for  the  construction  of  union  railway  stations  and  depots  with  the  neces- 
sary tracks  and  management  of  the  same,"  is  sufficient  to  warrant  the  con- 
ferring of  the  power  of  eminent  domain  up)on  such  corporations.  Fort 
Street  Union  Depot  Co.  v.  Morton,  83  Mich.  265,  47  Am.  &  Eng.  R.  Cas. 
41.  And  the  provision  of  the  Mich.  Union  EVepot  Act,  which  authorizes 
companies  organized  thereunder  to  run  local  trains  is  warranted  by  the 
provision  in  the  title  of  such  act  authorizing  the  construction  of  depots 
"with the  necessary  tracks  and  the  management  of  the  same."  Fort 
Street  Union  Depot  Co.  v.  Morton,  83  Mich.  265, 47  Am.  &  Eng.  R.  Cas. 
41.  An  act  making  railroads  liable  for  work  performed  and  materials  fur- 
nished in  the  construction  or  repair  of  the  road  was  held  not  to  be  uncon- 
stitutional on  the  ground  that  the  bill  contained  more  than  one  subject 
not  embraced  in  the  title.  Kansas  City  &  O.  R.  Co.  v.  Frey,  30  Neb.  790. 
The  Michigan  Act  of  1855,  relating  to  "  Train  Railway  Companies  "  was 
amended  in  1861,  1867  and  1871,  by  acts  authorizing  and  regulating  the 
operation  of  such  railroads  for  the  carriage  of  passengers  through  the 
streetsof  cities  under  municipal  regulation.  The  amendment  of  1867  au- 
thorized the  use  of  steam  or  any  other  power  than  animal  power  under 
the  authority  of  the  municipality.  Held,  that  it  cannot  be  said  that  the 
act  is  unconstitutional  as  embracing  more  than  one  subject  which  is  not 
expressed  in  its  title.  Detroit  City  R.  Co.  z/.  Mills,  85  Mich.  634,  46  Am. 
&  Eng.  R.  Cas.  608. 

The  provision  of  the  Virginia  Act  of  March  21,  1877,  entitled  "  An  act 
to  secure  the  payment  of  wages  or  salaries  to  certain  employes  of  railway, 
steamboat  and  other  corporations,  and  of  the  act  of  April  2,  1879,  entitled 
"An  act  to  amend  and  re-enact  the  first  and  second  sections  of  an  act  ap- 
proved March  21,  1877,  entitled,"  etc.,  which  de<*lares  that  persons  fur- 
nishing cars  and  engines  to  any  railroad  company  shall  have  a  prior  lien 
on  the  franchise,  etc.,  is  unconstitutional  and  invalid  under  the  constitu- 
tional provision  which  declares  that  "no  law  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  its  title."  Fidelity  Insurance,  Trust  & 
Safe  Depx)sit  Co.  v,  Shenandoah  Valley  R.  Co.,  86  Va.  i,  38  Am.  &  Eng.  R. 
Cas.  559.  The  Georgia  Act  of  October  27, 1887,  entitled  •'  An  act  to  amend 
seaion  2971  of  the  Cade  of  1882  (being  a  codification  of  acts  of  1850  and 
1855)  as  amended  by  the  act  approved  December  16, 1878,"  which  extends 
in  certain  contingencies,  to  parents  and  husbands  the  right  of  action  for 
homicide  conferred  by  tl^e  original  act  upon  widows  and  children,  and 
defines  the  term  "  full  value  of  the  life  of  the  deceased,  is  not  unconstitu- 
tional as  containing  more  than  one  subject  matter  which  is  not  expressed 
in  its  title.  Clay  v.  Central  R.  &  B.  Co.,  84  Ga.  345,  42  Am.  &  Eng.  R.  Cas. 
76.  A  provision  authorizing  consolidated  railroad  companies  to  issue  bonds 
and  to  secure  the  same  by  mortgage,  and  a  proviso  declaring  that  no  con- 
solidated company  shall  have  power  to  create  any  mortgage  or  other  lien 
which  shall  be  valid  against  judgments  for  timber  furnished,  work  or 
labor  done,  or  for  damages  to  person  and  property,  are  germane  to  the 
subject  of  an  act  entitled  "  An  act  to  amend  the  law  in  relation  to  the 
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consolidation  of  railway  companies,"  Frazier  v.  East  Tennessee  V.  &  G, 
R.  Co.,  88  Tenn.  138. 40  Am.  &  Eng.  R.  Gas.  358.  Where  the  title  of  an  act  is 
"  An  act  to  provide  for  the  incorporation  of  railroad  companies  "  a  provision 
therein  for  the  individual  liability  of  stockholders  in  such  comp>anies  as 
may  be  organized  under  the  law  is"  matter  properly  connected  therewith," 
and  the  act  embraces  but  one  subject  which  is  expressed  in  the  title» 
within  the  meaning  of  the  constitutional  provision.  Shipley  v.  City  of 
Terre  Haute,  74  Ind.  297,  4  Am.  &  Eng.  R.  Cas.  345.  Where  the  subject 
expressed  in  the  title  of  a  statute  is  the  provision  of  "  a  means  for  the  col- 
lection of  claims  for  cattle  and  other  stock  destroyed  by  railroad,"  and 
the  body  of  the  statute  declares  or  creates  an  absolute  liability  which  did 
not  exist  prior  to  its  passage,  such  new  liability  is  not  within  the  subject 
expressed  in  the  title,  and  to  this  extent  the  statute  is  inoperative  under 
section  14  of  article  4  of  the  Florida  Constitution.  Savannah,  F.  &  W. 
R.  Co.  «/.  Geiger,  21  Fla.  669,  29  Am.  &  Eng.  R.  Cas.  274.  A  statute  pro- 
viding that  the  guards  at  farm  crossings  shall,  in  the  absence  of  an  agree- 
ment or  contract  to  the  contrary,  be  constructed,  maintained  and  kept 
closed  by  the  owner  of  the  farm  crossing,  may  be  competently  inserted  in 
a  statute  entitled  "  An  act  requiring  railroad  corporations  and  other  per- 
sons operating  and  controlling  lands  to  fence  their  right  of  way  or  rail- 
road track,  and  to  construct  barriers  and  cattle  guards  at  certain  public 
roads  and  highway  crossings  and  keep  the  same  in  repair,  prescribing  rem- 
edies and  penalties  for  failure  to  do  so."  Hunt  v.  Lake  Shore  &  M.  C,  R. 
Co.,  112  Ind.  69,  35  Am.  &  Eng.  R.  Cas.  176.  An  act  entitled  "  An  act 
to  revise  the  laws  providing  for  the  incorporation  of  railroad  companies, 
and  to  regulate  the  running  and  management  and  to  fix  the  duties  and 
liabilities  of  all  railroad  and  other  corporations  owning  or  operating  any 
railroad  in  this  state,"  is  not  unconstitutional,  on  the  ground  that  the  title 

})rovides  for  more  than  one  object,  its  object  being  to  bring  together  the 
egislation  concerning  the  creation  and  management  of  railroads.  Toledo, 
A.  A.  &  G.  T.  R.  Co.  V.  Dunlap,  47  Mich.  456,  5  Am.  &  Eng.  R.  Cas,  378. 
An  act  entitled  *'  An  act  to  amend  the  charter  of  the  C.  &  St.  L.  R.  Co.," 
may  embrace  provisions  legalizing  certain  invalid  municipal  elections  pre- 
viously held  for  the  purpose  of  voting  subscriptions  to  railway  stock, 
lonesboro  v.  Cairo  &  St.  L.  R.  Co.,  1 10  U.  S.  192, 1 5  Am.  &  Eng.  R.  Cas.  61 5. 
The  fourth  section  of  the  111.  Act  approved  March  4,  1869,  entitled  "  An  act 
to  incorporate  the  Dixon  &Quincy  R.  R.  Co.,"  assumed  to  confer  on  town- 
ships power  to  subscribe  to  the  capital  stock  of  or  to  make  donations  to 
said  company,  and  provided  for  elections  to  decide  as  to  such  subscriptions 
or  donations,  for  taxation  for  the  payment  of  the  same  if  voted,  and  for 
the  issue  of  bonds  to  represent  the  same,  etc.  It  was  held  that  section 
did  not  cover  and  embrace  a  subject  not  expressed  in  the  title  of  the  act. 
Town  of  Abbington  v.  Cabeen,  106  III.  200,  12  Am.  &  Eng.  R.  Cas.  581. 
The  powers,  however  valid  and  extended  which  a  new  township  may  ex- 
ercise constitute  but  one  object  which  is  fairly  expressed  by  a  title  show- 
ing nothing  more  than  the  legislative  purpose  to  establish  such  township, 
and  such  statute  may  constitutionally  authorize  a  town  to  subscribe  to 
the  stock  of  the  railroad  company,'  and  to  issue  bonds  therefor  and  to 
levy  taxes  to  pay  for  the  same.  Township  of  Montclair  v.  Ramsdell.  107 
U.  S.  147,  12  Am.  &  Eng.  R.  Cas.  689.  A  section  providing  for  the  giving 
of  danger  signals,  and  for  the  equipment  of  railroad  cars,  is  embraced  in 
the  title  of  an  ordinance  entitled  "  An  ordinance  to  regulate  the  speed 
within  the  city  limits  of  cars  and  locomotives  propelled  by  steam."  Berg- 
man V.  St.  Louis.  I.  M.  &  S.  R.  Co.,  88  Mo.  678 ;  28  Am.  &  Eng.  R.  Cas. 
588. 

And  see  further  as  to  the  Sufficiency  of  the  Title  of  an  Act  of  the  Legis^ 
lature,  note,  12  Am.&  Eng.  R.  Cas.  585 ;  note,  5  Am,  &  Eng.  R.  Cas.  387. 
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Interstate  Commerce  Commission 

V. 

Texas  &  Pacific  R.  Co. 

{U.  S.  Circuit  Court,  S.  Z>.  JVfw  York,  Octobers,  ^^92) 

Interstate  Commerce  Act— Order  of  Commission — Connecting  Lines. — If  a 
railroad  company  is  violating  a  proper  order  of  the  Interstate  Commerce 
Commission,  it  cannot  escape  being  restrained  from  doing  so  upon  the 
^ound  that  a  connecting  carrier,  participating  with  it  in  th^  wrong  doing, 
IS  not  proceeded  against. 

Same— Discrimination  in  Rates — Competing  Lines. — A  carrier  cannot 
justify  a  discrimination  in  rates  in  violation  of  the  Interstate  Commerce 
Aa  (in  this  case  the  carrying  of  imported  traffic  shipped  from  foreign 
ports  upon  through  bills  of  lading  at  lower  rates  than  inland  traffic)  merely 
upon  the  ground  that  unless  it  is  given  the  traffic  thus  obtained  it  would 
go  to  a  competing  carrier. 

Edward  Mitchell,  U.  S.  District  Attorney,  Simon  Sterne  and 
John  D,  Kernan,  for  Commission. 
John  F.  Dillon  and  Winslow  S,  Pierce,  for  defendant. 

Wallace,  J.  — This  is  an  application  to  enforce  an  order 
of  the  interstate  commerce  commission,  made  January  29th, 
1891,  in  a  proceeding  instituted  by  the  New  York     ^^^  ^^^ 
Board  of  Trade  and  Transportation.     The  petition 
in  that  proceeding  complained  of  unjust  discrimination  made 
by  various  railway  carriers.     The  defendant  was  duly  notified 
01  the  complaint  and  appeared  in  the  proceedings  and  sub- 
mitted its  rights.     It   was  shown  to  the   commission,  as  ap- 
peared by  the  findings  of  fact  in  their  report,  that  the  defend- 
ant, in  conjunction  with  the  Southern  Pacific  Company,  made 
joint  rates  from  New  Orleans  to  San  Francisco  covering  car- 
riage of  traffic  by  the  rails  of  the  defendant  from  New  Orleans 
to  El  Paso  and  thence  by  the  rails  of  the  Southern  Pacific 
Company  to  San  Francisco ;  and  also  made  joint  rates  with 
vessel  owners  in  London  and  Liverpool  covering  carriage  of 
traffic  from  those  places  to  San  Francisco  via  New  Orleans. 
It  was  also  shown  that  the  ordinary  tariff  rates  charged  by  , 
the  two  companies  upon  traffic  delivered  to  the  defendant  at 
New  Orleans  and  shipped  at  New  York,  Chicago  and  other 
places  in  this  country  for  carriage  from  New  Orleans  to  San 
t^rancisco,  were  somewhat  more  than  double  the  rates  charged 
for  carriage  of  similar  traffic  sent  from  Liverpool  or  London  | 
by  through  bill  of  lading  to  San  Francisco  via  New  Orleans.  ^ 
51  A.  &  E.  R.  Cas.— 3. 
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To  illustrate,  it  was  shown  that  the  rates  made  by  the  two 
companies,  in  conjunction  with  Liverpool  vessel  owners,  by 
through  bills  of  lading  from  Liverpool  to  San  Francisco  by 
the  rails  of  the  defendant  from  New  Orleans  to  El  Paso,  were 
per  hundred  pounds  on  books,  on  carpets  and  on  cutlery 
$1.07,  while  the  regular  tariflf  rates  of  the  two  companies  up- 
on the  articles  when  sent  to  New  Orleans  from  other  places 
in  this  country  per  hundred  pounds  on  books  $2.04,  on  carpets 
$2.88,  and  on  cutlery  $3.26,  and  that  the  rates  on  these  articles 
when  shipped  from  Liverpool  were  80  cents  per  hundred 
pounds  for  carriage  from  New  Orleans  to  San  Francisco. 
The  defendant  contended  that  it  was  justified  in  making  the 
discrimination  between  the  foreign  and  domestic  tramc  be- 
cause owing  to  the  competition  of  sailing  vessels  and  foreign 
carriers  between  Liverpool  and  San  Francisco  it  could  not 
get  any  appreciable  amount  of  foreign  traffic  without  meeting" 
the  competitive  rates  by  making  the  rates  given.  The  com- 
mission while  stating  the  facts  to  be  as  asserted  by  the  de- 
fendant ruled  against  the  validity  of  the  excuse  and  made  an 
order  which  in  substance  required  the  defendant  to  desist 
from  carrying  any  article  of  imported  traffic  shipped  from 
any  foreign  port  upon  through  bills  of  lading  destined  to  any- 
place within  the  United  States  at  any  other  than  the  same 
rates  established  by  the  inland  tariff  ol  the  defendant  for  the 
carriage  of  other  like  kind  of  traffic.  It  is  admitted  by  the 
answer  of  the  defendant  that  since  the  order  of  the  commis- 
sion was  made  it  has  maintained  a  substantially  similar  dis- 
parity in  its  transportation  rates"  for  these  articles  as  well  as 
m  those  for  the  transportation  of  numerous  other  articles  de- 

? ending  upon  the  foreign  or  domestic  origin  of  the  shipment, 
he  defendant  insists  that  its  action  in  this  regard  is  not  pro- 
hibited by  the  provisions  of  the  Interstate  Commerce  Act, 
and  that  as  it  has  not  been  guilty  of  any  unjust  discrimination 
within  the  meaning  of  that  act,  the  order  of  the  commission 
ought  not  to  be  enforced.  It  also  insists  that  the  proceeding 
is  defective  because  the  Southern  Pacific  Company  is  not 
made  a  party  to  the  defense. 

If  the  order  made  by  the  commission  was  a  lawful  one  I  see 
no  reason  why  the  defendant  should  not  be  compelled  to  obey 
vffeftof  ^^»  notwithstanding  the  Southern  Pacific  Railway 
fAiUre  to  Company  is  not  at  present  pursued.  If  the  defend- 
proeeed  ant  is  violating  a  proper  order  of  the  commission 

againsi  j^  should  be  restrained  from  doing  so  and  it  cannot 

**'   ■**  escape  upon  the  objection  that  another  wrong-doer 

is  also  violating  it  The  real  question,  as  it  seems  to  me,  is 
whether  the  existence  of  the  peculiar  facts  which  were  relied 
upon  before  the  commission  by  the  defendant,  as  an  excuse 
for  this  discrimination,  justifies  its  conduct. 
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It  must  be  conceded  as  true,  for  the  purpose  of  the  present 
case,  that  the  rates  for  the  transportation  of  traffic  from  Liver- 
pool and  London  to  San  Francisco  are  in  effect  fixed 
and  controlled  by  the  competition  of  sailing  vessels  DmeriBiB*. 
between  those  ports  and  also  by  the  competition  ^*®"  *■  '•'^•' 
of  steamships  and  sailing  vessels  m  connection  with  xH^^^ 
railroads  across  the  Isthmus  of   Panama,  none  of  uiegBi. 
which  are   in  any  respect  subject   to  the  Act  to 
Regulate   Commerce.     It   must  also  be  conceded  that  the 
favorable  rates  given  to  the  foreign  traffic  are,  for  reasons  to 
which  it  is  now  unnecessary  to  revert,  somewhat  remunera- 
tive to  the  defendant;  and  it  must  also  be  conceded  that  the 
defendant  would  lose  the  foreign  traffic  by  reason  of  the  com- 
petition referred  to  and  the  revenue  derived  therefrom  unless 
it  carries  it  at  the  lower  rates  and  by  doine  so  is  enabled  to 

Eet  a  part  of  it  which  would  otherwise  go  from  London  and 
iverpool  to  San  Francisco  around  the  Horn  or  by  the  Isth- 
mus of  Panama.  The  case  presents  a  question  of  ^much  in- 
terest and  importance  to  the  defendant  and  carriers' similarly 
situated,  and  also  to  our  own  merchants  and  manufacturers 
who  in  supplying  the  wants  of  consumers  at  places  within  the 
United  States,  have  to  meet  the  competition  of  foreign  mer- 
chants  and  manufacturers  and  are  placed  at  a  serious  disad- 
vantage if  they  are  compelled  by  the  railway  carriers  to  pay 
higher  rates  01  transportation  upon  their  goods.  The  ques- 
tion does  not,  however,  seem  to  be  such  a  doubtful  one  as  to 
require  more  than  a  brief  statement  of  the  conclusions  reached. 
The  second  section  of  the  Interstate  Commerce  Act  prohibits 
unjust  discrimination  and  declares  that  the  common  carrier 
charging  a  greater  or  less  compensation  for  any  services  ren- 
dered in  the  transportation  of  passengers  or  property  than  it 
charges  any  other  person  for  doing  a  like  and  contemporane- 
ous service  in  the  transportation  of  a  "  like  kind  of  traffic  un- 
der  substantially  similar  circumstances  and  conditions,"  shall 
be  deemed  guilty  of  unjust  discrimination.  The  third  sec- 
tion provides  that  it  shall  be  unlawful  for  the  carrier  to  make 
or  give  any  undue  or  unreasonable  preference  or  advantage 
to  any  particular  description  of  traffic  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person  or  locality  or  any 
particular  description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever.  The 
third  section  is  substantially  taken  from  the  second  section  of 
the  English  Act  of  Parliament  known  as  the  Railway  and 
Canal  Traffic  Act  of  1854. 

Either  section  is  suflBciently  comprehensive  in  its  terms  to 
prohibit  an  interstate  carrier  from  making  an  unfair  discrim- 
ination between  different  shipments  in  charges  for  a  like  and 
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contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances  and 
conditions.  But  neither  section  is  intended  to  prohibit  all 
discriminations  or  preferences.  In  considering  whether  an 
undue  discrimination  has  been  made,  the  fair  interests  of  the 
carrier  are  to  be  taken  into  account,  and  although  lower 
rates  are  given  to  one  shipper  or  class  of  shippers  than  to 
another  for  carrying  the  same  kind  of  traffic  the  latter  have 
no  just  ground  of  complaint  of  discrimination  if  the  advan- 
tages of  the  service  enable  the  carrier  to  take  the  traffic  of 
the  former  at  a  less  cost;  nor  is  the  discrimination  unjust  if 
made  comformabty  to  some  agreement  by  which  the  favored 
shipper  gives  the  carrier  an  adequate  consideration  for  the 
reduced  rates.  Upon  this  principle  it  was  decided  not  to  be 
an  unjust  preference  under  the  English  Act  for  a  railway 
company  to  carry  at  a  lower  rate,  in  consideration  of  a  guar- 
antee of  large  quantities  and  full  train  loads  at  regular 
periods,  provided  the  real  object  of  the  company  was  to 
obtain  thereby  a  greater  remunerative  profit  by  the  dimin- 
ished cost  of  carriage,  although  the  effect  might  be  to  ex- 
clude from  the  lower  rate  these  shippers  who  could  not  give 
such  guarantee.  Nicholson  v.  Great  Western  R.  Co.,  4  C. 
B.  (N.  S.)  366.  The  discrimination  between  diflFerent  ship- 
pers is  a  lawful  ope  if  it  is  such  as  the  carrier  may  fairly  give 
because  of  the  difference  in  cost,  expense  or  the  exceptional 
character  of  the  service.  U.  S.  v.  Delaware  L.  &  W.  K.  Co., 
40  Fed.  Rep.  109,  40  Am.  &  Eng.  R.  Cas.  36. 

Prior  to  the  enactment  of  the  Interstate  Commerce  Act 
the  courts  were  of  the  opinion  that  discriminations  by  rail- 
way carriers  in  the  rates  of  freight  charged  to  shippers  based 
solely  on  the  ground  of  the  quantity  of  the  freight  shipped, 
without  reference  to  any  advantages,  tending  to  decrease  the 
cost  of  transportation,  were  contrary  to  sound  public  policy 
and  inconsistent  with  the  obligations  of  such  carriers  to  the 
public.  Hays  v.  Pa.  Co.,  12  Fed.  Rep.  309,6  Am.  &  Eng.  R. 
Cas.  594;  Burlington  Co.  v.  Northwestern  Fuel  Co.,  31  Fed. 
Rep.  652. 

It  might  well  be  that  shippers  would  be  induced  to  in- 
crease their  traffic  with  a  carrier  by  the  offer  of  such  dis- 
crimination, perhaps  by  withdrawing  part  of  it  from  a  rival 
carri^,  perhaps  by  stimulating  the  shipper  to  enlarge  his 
business  operations  and  thus  the  discrimination  might  be 
profitable  to  the  carrier.  The  English  Courts,  in  cases  aris- 
ing under  the  English  Traffic  Act,  have  held  that  preferences 
given  to  particular  shippers  to  induce  them  hot  to  divert  traffic 
from  the  carrier  or  to  induce  them  to  transfer  traffic  to  one 
carrier  which  otherwise  would  go  to  another,  are  unlawful 
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and  cannot  be  justified  on  the  ground  of  profit  to  the  carrier 
allowing  them.  Harris  v,  Cockermouth  &  W.  R.  Co.,  3  C. 
B.  (N.  S.),  693 ;  Evershed  v.  The  London  &  N.  W.  R.  Co.,  2 
L  R.,  3  B.  254. 

In  the  first  of  these  cases  the  judges  in  the  opinion  pointed 
out  that  if  they  were  to  justify  a  discrimination  upon  such 
reasons  a  railway  company  might  in  any  case  grant  a  prefer- 
ence to  one  person  over  another,  provided  it  acted  bona  fide 
in  the  belief  that  such  a  course  would  be  to  its  advantage. 
In  the  second  case  the  court  in  pronouncing  against  the  va- 
lidity of  the  justification  used  this  language: 

"^e  think  that  a  railway  company  cannot,  merely  for 
the  sake  of  increasing  their  traffic,  reduce  their  rates  in  favor 
of  individual  customers,  unless  at  all  events  thefe  is  a  suffi- 
cient consideration  for  the  reduction  which  shall  lessen  the 
cost  to  the  company  of  the  conveyance  of  their  traffic  or 
some  other  equivalent  or  other  services  are  rendered  to  them 
by  such  individual  in  relation  to  such  traffic.** 

The  Interstate  Commerce  Act  would  be  emasculated  in  its 
renaedial  efficacy,  if  not  practically  nullified,  if  a  carrier  can 
justify  a  discrimination  in  rates  merely  upon  the  ground  that 
unless  it  is  given  the  traffic  obtained  by  giving  it  would  go 
to  a  competing  carrier.  A  shipper  having  a  choice  between 
competing  carriers  would  only  have  to  refuse  to  send  his 
goods  by  one  of  them  unless  given  exceptional  rates  to  jus- 
tify that  one  in  making  the  discrimination  in  his  favor  on  the 
ground  of  the  necessity  of  the  situation. 

The  order  is  granted. 

Discrimination  in  Rates— Undue  Preference— Effect  of  Competition. — The 
above  case  would  seem  to  be  not  entirely  in  harmony  with  the  recent  de- 
cision of  the  English  Court  of  Appeal  in  Phipps  ?/' London,  &  N.  W.  R. 
Co.,  50  Am.  &  Eng.  R.  Cas.  494,  where  it  was  held  that  the  fact  that  a 
trader  has  access  to  a  competing  route  for  the  carriage  of  his  goods  may 
be  taken  into  consideration  by  the  Railway  Commissioners  or  the  court 
in  deciding  whether  lower  tolls  or  rates  charged  to  such  trader  by  a  rail- 
way company  constitute  an  undue  preference  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Acts,  1854  and  1888.  See  also  the  case  of 
Liverpool  Com  Trade  Assoc,  v.  London  &  N.  W.  R.  Co.  (Eng.),  45  Am.  & 
Eng.  R.  Cas.  216,  and  cases  cited  in  note,  234. 
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QuiNCY,  Missouri  &  Pacific  R.  Co.  et  aL 

V. 

Humphreys  et  aL 
(145  U.  S.  28) 

Receiver— Appointment  upon  Petition  by  Raiiroad  Company — Protection 
of  Vested  Liens. — When  a  railroad  company  is  insolvent,  its  preferential 
indebtedness  large,  its  credit  gone  and  its  property  liable  to  be  seized  by 
different  courts,  its  assets  dissipated  and  its  system  disrupted,  a  court  of 
equity,  upon  petition  by  the  company,  setting  forth  these  facts  may  ap- 
point a  receiver  to  take  charge  of  th^  property.  But  the  company  cannot 
thus  on  its  own  petition  displace  vested  liens  by  unsecured  claims  and  the 
court  must  require  that  the  property  shall  be  held  by  the  receiver  for  the 
benefit  of  all  concerned  therein. 

Same — Operation  of  Leased  Road — Rentals  as  a  Lien  on  Earnings  of  Gen- 
eral System^ — The  receiver  appointed  took  possession  of  a  line  which  had 
been  leased  to  the  insolvent  company  and  operated  it  for  a  certain  time, 
keeping  its  accounts  separate  however,  and  applying  none  of  its  earnings 
for  the  benefit  of  the  general  system.  The  court  in  appointing  the  re- 
ceiver expressly  recognized  the  right  of  the  lessor  to  take  possession  on 
making  proper  application  therefor.  Held^  that  the  receiver  did  not  be- 
come the  assignee  of  the  lease  or  adopt  it  so  as  to  render  the  agreed  ren- 
tals a  lien  on  the  earnings  of  the  general  system  superior  to  the  rights  of 
the  general  mortgagees. 

Same — Same — Diverted  Earnings — Expense  of  Receiver's  Administration. — 
It  appearing  that  the  net  earnings  of  the  general  system  were  but  a  small 
fraction  of  the  preferential  indebtedness,  the  payment  of  the  rental  could 
not  be  set  up  as  an  equitable  claim  on  the  theory  of  diverted  earnings  as 
previously  announced  by  the  court.  Nor  was  the  rental  entitled  to 
priority  over  the  mortgage  liens  as  being  an  expense  originating  in  the 
course  of  the  receiver's  administration.  Fosdick  v,  Sckall,  99  if!  S.  241, 
distinguished. 

Appeal  from  U.  S.  Circuit  Court  for  eastern  district  of 
Missouri. 

The  Quincy,  Missouri  &  Pacific  Railroad  Company  of  Mis- 
souri owned  in  1879  about  77  miles  of  i"oad  extending  west- 
ward from  West  Quincy  towards  the  Missouri  river ;  had  is- 
sued mortgage  bonds  to  the  amount  of  $2,000,000;  and  owed, 
in  addition  to  the  principal  of  said  bonds,  a  large  amount  of 
overdue  interest  accrued  thereon.  By  an  indenture  made 
August  21,  1879,  ^^  railroad  ol  this  company  was  leased  to 
the  Wabash  Railway  Company  tor  a  period  of  99  years,  with 
the  option  to  the  lessee  to  renew  the  same  perpetually.  By 
the  terms  of  this  contract  a  majority  of  the  common  stock  of 
the  Quincy  Company  was  to  be  transferred  to  the  Wabash 
Company,  so  as  to  give  the  latter  control  of  the  former,  and 
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a  majority  of  directors  in  its  board  was  to  be  elected  in  the 
interest  ol  the  Wabash  Company.  The  Wabash  Company 
was  to  supply  $125,000  to  the  Quincy  Company  to  enable  it 
to  complete  the  construction  of  its  road  to  Milan,  to  a  con- 
nection  with  the  line  of  the  Burlington  &  Southwestern  Rail- 
road, and  was  itself  authorized  to  extend  the  road  from  Mi- 
lan to  its  contemplated  terminus  at  Brownville,  on  the 
Nebraska  state  line.  A  new  mortgage  was  to  be  made,  cov- 
ering all  the  property  of  the  Quincy  Company,  and  securing 
bonds  at  the  rate  of  $9,000  per  mile,  whicn  was  to  be  used 
in  retiring  the  bonds  then  outstanding,  and  providing  for 
future  construction.  Preferred  stock  of  the  Quincy  Com- 
pany was  also  to  be  issued  and  used  in  connection  with  the 
new  bonds  to  liquidate  its  outstanding  indebtedness,  then  es- 
timated to  be  about  $600,000. 

The  Wabash  Companj^  agreed  to  set  aside  certain  percen- 
tages of  the  gross  earnings  derived  from  the  operation  of 
the  Quincy  Company's  road,  and  to  apply  these  percentages 
— First,  to  the  payment  ot  interest  on  the  new  Bonds;  and, 
second,  of  dividends  on  the  stock.  The  company  guarantied 
to  pay  interest  on  the  bonds  in  the  event  tnat  the  said  per- 
centage of  gross  earnings  shoulcl  be  insufficient  for  that  pur- 
pose ;  to  maintain  and  operate  the  railroad  of  the  Quincy 
Company,  keeping  the  same  in  good  condition  and  repair 
for  the  full  term  of  the  lease  ;  and  to  pay  all  taxes. 

It  was  further  provided  that,  if  the  principal  of  the  bonds 
secured  by  the  mortgage  should  become  due  in  consequence 
of  default  in  the  payment  of  interest,  the  Quincy  Company 
should  have  the  option  to  forfeit  the  lease,  and  reenter  with- 
out process  of  law. 

Under  date  of  October  i,  1879,  a  mortgage  was  made  by 
the  Quincy  Company  to  Humphreys  and  Browning  as  trus- 
tees, whereb}'  all  its  propert)',  including  leases  and  leasehold 
interests,  was  conveyed  to  the  trustees  to  secure  the  pay- 
ment of  bonds  to  be  issued  at  the  rate  of  $9,000  per  mile,  and 
the  mortgage  provided  that  a  default  of/  six  months  in  the 
payment  of  interest  might  be  availed  of  by  the  bondholders 
as  a  cause  for  declaring  all  the  bonds  forthwith  due. 

November  10,  1879,  the  Wabash  Company  was  consolida- 
ted with  other  railroad  companies,  the  consolidation  form- 
ing the  Wabash,  St.  Louis  &  Pacific  Railway  Company, 
This  company  received  possession  of  the  railway  01  the 
Quincy  Company  on  July  i,  1880,  and  by  the  istof  July,  1881, 
had  extendea  the  road  from  Milan  to  Trenton,  a  distance  of 
about  31  miles. 

On  the  27th  of  May,  1884,  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company  filed  its  bill  in  equity  in  the  circuit  court 


Digitized  by 


Google 


40  -QUINCY,   M.  &  P.   R.   CO.  V.  HUMPHREYS.        [VOL.  5 1 

of  the  Unitpd  States  for  the  eastern  district  of  Missouri, 
stating  that  it  was  insolvent ;  that  it  had  accumulated  a  float- 
ing debt  for  its  maintenance  of  $4,784,145  ;  that  it  was  about 
to  make  default  in  interest  payments;  that  such  default 
would  be  ruinous  to  all  parties  interested  in  its  maintenance 
and  its  revenues;  and  that  the  interest  of  all  the  creditors 
and  bondholders  would  be  thereby  imperiled. 

The  bill  made  various  persons  and  corporations  parties  de- 
fendant having  interests  in  the  lines  of  the  Wabash  Company 
as  lessors,  mortgagors,  or  trustees  under  deeds  of  trust  cover- 
ing  the  lines  or  portions  thereof,  including  the  Central  Trust 
Company  and  Cheney,  trustees  in  a  general  mortgage,  the 
trustee  in  a  collateral  trust  mortgage,  the  Quincy  Company, 
and  others ;  and  prayed  the  court  to  appoint  successors  to 
trustees  deceased,  or  to  make  such  other  order  with  respect 
thereto  as  would  cause  the  respective  trusts  to  be  properly 
represented  in  the  matters  of  the  litigation;  and  to  require 
the  defendants  to  set  up  their  several  interests,  so  that  the 
same  might  be  fully  represented. 

The  bill  alleged  that  by  their  terms  nearly  all,  if  not  quite 
all,  the  mortgages  and  trust  deeds,  whether  executed  by 
complainant  or  other  companies  on  any  portions  of  the  line 
prior  to  the  time  when  complainant  acquired  the  same,  not 
only  embraced  the  roads  and  tangible  property  of  the  com- 
panies executing  the  instruments^  but  also  the  revenues  and 
incomes  to  be  derived  from  the  use  of  the  parts  of  the  roads 
so  mortgaged  ;  that  the  bondholders  haa  always  insisted 
upon  their  right  to  look  to  the  revenues  of  the  sections  of 
the  road  upon  which  their  mortgages  rested  as  a  means  of 
paying  and  discharging  their  bonds;  that  all,  or  nearly  all, 
of  the  mortgages  embraced  all  rolling  stock  to  be  thereafter 
acquired  by  the  companies  executing  the  mortgages;  but,  as 
the  lines  of  the  original  companies  had  been  absorbed  into 
complainant's  system,  the  rolling  stock  on  the  entire  system 
had  become  so  intermingled  as  to  be  incapable  of  division 
according  to  the  ownership  of  the  several  lines  of  road  or 
according  to  the  several  mortgages;  and  that  any  attempt 
to  control  or  dispose  of  portions  of  such  rolling  stock  by 
courts  not  having  jurisdiction  of  the  whole  and  not  compe- 
tent to  deal  with,  the  entire  property  as  a  unit  would  pro- 
duce great  confusion  and  uncertainty,  and  result  in  great  loss 
to  all  persons  interested  in  the  rolling  stock  or  in  complain* 
ant's  property  or  securities. 

The  bill  further  averred  that  the  complainant's  directors 
and  officers  had  thoroughly  considered  and  already  resorted 
to  all  proper  means  for  obtaining  the  funds  by  which  to  pay 
the  floating  indebtedness  of  the  company  and  meet  the  ac- 
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cruing  interest  falling  due  at  the  beginning  of  the  month  of 
June  then  next,  and  continuing  to  mature  by  installments  at 
very  short  intervals,  but  had  wholly  failed  to  provide  the 
means  with  which  to  discharge  the  floating  indebtedness  and 
meet  the  interest ;  and  the  company  was  powerless  to  ac- 
complish such  purpose,  and  was  practically  insolvent,  and  it 
was  certain  that  a  default  would  occur  in  June,  and  com- 
plainant  be  also  without  means  of  meeting  the  floating  in- 
debtedness. 

It  was  further  stated  that  complainant's  interest  in  the 
road  and  the  interests  of  allits  creditors  and  bondholders 
were  greatly  imperiled  by  ^he  existing  prospect  of  the 
disruption  of  the  road  on  the  happening  of  the  default; 
and  that,  if  the  lines  of  railroad  were  broken  up,  and 
the  fragments  thereof  placed  in  the  hands  of  various 
receivers,  and  the  rolling  stock,  materials,  and  supplies 
seized  and  scattered  abroad,  the  result  would  produce 
irreparable  injury  and  damage,  not  merely  to  complainant, 
but  to  all  persons  having  any  interest  in  the  road  and  the 
securities  thereof.  Complainant,  therefore,  "to  prevent  the 
breaking  up  of  said  lines  of  road,  and  the  scattering  abroad 
of  its  assets,"  and  "  in  order  to  the  preservation  of  the  inter- 
ests of  large  numbers  of  persons,  stockholders,  and  creditors 
unknown  to  orator,  and  in  order  to  the  protection  of  the 
interests  of  all  concerned,  and  to  prevent  a  great  multiplicity 
of  suits,"  prayed  the  court  to  appoint  one  or  more  receivers, 
"and  empower  and  direct  such  receiver  or  receivers  to  take 
possession  of  said  entire  property,  and  to  preserve,  operate, 
and  manage  and  control  the  same,  collect  all  indebtedness 
due  or  to  become  due  to  orator,  and  otherwise  to  discharge 
all  the  duties  ordinarily  imposed  by  courts  of  equity  on  the 
receivers  of  railroad  property  by  such  courts  appointed  ; 
that  on  a  final  hearing  of  ^aid  cause  your  honors  will,  under 
this  bill,  or  under  such  amendments  as  may  be  made  thereto, 
or  such  supplemental  bills  as  shall  be  filed  herein,  or  such 
cross  bills  as  parties  in  interest  may  also  file,  decree  the  sale 
of  said  entire  property,  whether  such  decree  shall  judicially 
foreclose  said  general  mortgage  or  any  of  the  other  mort- 
gages aforesaid,  or  whether  such  decree  shall  dispose  ofisaid 
property  as  a  trust  fund  on  general  equitable  principles; 
that  your  honors  will  cause  all  the  liens  upon  said  property, 
or  any  part  thereof,  and  all  rights,  claims,  and  equities  of  all 
persons  interested  therein  to  be  ascertained,  defined,  and 
determined,  and  that  the  proceeds  arising  from  the  sale  of 
such  property,  or  anv  part  thereof,  be  applied  under  the 
orders  and  decrees  of  this  court,  according  to  the  rights, 
interests,  and  equities  of  parties  or  persons  interested  in  said 
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fund ; "  that  all  persons  and  all  corporations  having  posses- 
sion of  complainant's  property,  or  any  part  of  it,  be  directed 
to  surrender  the  same  to  such  receiver  or  receivers  as  might 
be  appointed,  or  to  hold  such  property  or  portions  of  prop- 
erty under  such  receiver  or  receivers,  if  the  latter  shall  elect 
to  pursue  such  course ;  and  that  such  order  may  be  made 
'*as  will  insure  the  protection  of  the  interests  of  orator  and 
its  creditors,  giving  an  opportunity  to  all  the  defendants  not 
served  with  notice  to  be  heard  hereafter ;  and  orator  avers 
that  no  injury  can  arise  to  any  creditor  or  person  in  interest 
from  the  appointment  of  the  said  receivers  with  or  without 
notice,  as  such  receivers'  possession  will  inure  to  the  benefit 
of  all  the  persons  concerned." 

Upon  the  filing  of  the  bill  an  order  was  thereupon  made 
on  the  same  day  appointing  Solon  Humphreys  and  Thomas 
E.  Tutt  receivers  ot  the  railroads  and  property  of  the  com- 
pany  ;  and  it  was  ordered  **  that  the  said  receivers,  out  of  the 
mcome  that  shall  come  into  their  hands  from  the  operation 
of  said  railroad  or  otherwise,  proceed  to  pay  all  balances  due 
to  other  railroads  or  transportation  companies,  or  balances 
growing  out  of  the  exchange  of  traffic  accruing  during  six 
months  prior  hereto;  that  said  receivers  also  in  like  manner 
pay  all  rental  accrued,  or  which  may  hereafter  accrue,  upon 
all  leased  lines  of  said  complainant,  and  for  the  use  of  all  ter- 
minals or  track  facilities,  and  all  such  rentals  or  installments 
as  may  fall  due  from  said  complainant  for  the  use  of  any  por- 
tion of  road  or  roads  or  terminal  facilities  of  any  other  com- 
pany or  companies,  and  also  for  all  rentals  due  or  to  become 
due  upon  rolling  stock  heretofore  sold  to  complainant  and 
partially  paid  for;  that  said  receivers  also  pay  in  like  man- 
ner, out  of  any  incomes  or  other  available  revenues  which 
may  come  into  their  hands,  all  just  claims  and  accounts  for 
labor,  supplies,  professional  services,  salaries  of  officers  and 
employes  that  had  been  earned  or  have  matured  within  six 
months  before  the  making  of  this  order ;  *  *  *  that  such 
receivers  keep  such  accounts  as  may  be  necessary  to  show 
the  source  from  which  all  such  income  and  revenues  shall 
be  derived  with  reference  to  the  interest  of  all  parties  herein, 
and*the  expenditures  by  them  made." 

The  receivers  qualified  on  May  29,  1884,  and  took  posses- 
sion of  all  lines  of^raiFroad  which  at  that  date  were  held  or 
operated  by  the  Wabash  Company.  On  June  9,  1884,  the 
trustees  in  the  general  mortgage  appeared  and  filed  their 
cross  bill,  in  which  they  prayed  for  the  foreclosure  of  their 
mortgage,  and  for  the  sale  of  the  property,  and  also  asked 
for  the  appointment  of  receivers;  but  the  court  refused  to 
make  such  appointment.    These  trustees  afterwards  filed  an- 
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amended  cross  bill,  and  at  a  still  later  date  an  original  bill 
in  one  of  the  state  courts  of  Missouri,  which  was  removed 
to  the  United  States  court,  and  consolidated  with  the  original 
suit.  These  bills  contained  prayers  for  the  foreclosure  of 
the  mortgage  and  the  appointment  of  receivers. 

June  26, 1884,  the  receivers  petitioned  the  court  for  advice^ 
stating  that  from  the  incoming  rents  and  profits  of  the 
property  they  were  unable  to  pay  on  the  ist  day  of  June,, 
1884,  the  interest  falling  due  pn  certain  classes  of  bonds  and 
dividends  on  certain  specified  stock.  And  they  further  stated, 
in  respect  of  28  other  classes  of  bonds  enumerated  in  the 
petition,  that  the  .earnings  of  the  lines  upon  which  these 
bonds  were  secured  had  until  this  been  sufficient  to  meet 
the  operating  expenses,  cost  of  maintenance,  and  interest 
payments;  but  in  respect  to  io,other  classes  of  bonds,  of 
which  the  bonds  of  the  Quincy  Company  constituted  one,, 
"that  the  earnings  of  none  of  the  lines  or  divisions  last 
above  described  have  at  any  time  since  their  acquisition 
been  sufficient  to  pay  their  operating  expenses,  the  cost  of 
their  maintenance,  and  interest  'on  the  several  series  of 
bonds,  and  other  obligations  above  described,  and  secured 
upon  each  of  them,  respectively,  by  mortgage  or  deeds  of 
trust." 

The  petition  was  referred  to  a  master,  who  reported 
thereon  June  28,  1884,  and  recommended  f!he  entry  of  an 
order  directing  the  receivers,  **  from  the  incoming  rents  and 
profits  of  said  property,  after  meeting  such  other  obligations 
as  they  have  been  directed  to  discharge  by  the  former  orders 
of  this  court,  pay  from  whatever  balance  may  remain  in  their 
hands  the  interest,  as  the  same  shall  from  time  to  time 
mature,  upon  the  following  bonds  or  other  obligations 
secured  by  mortgage  on  the  several  lines  or  divisions** 
enumerated  whose  earnings  had  been  sufficient  to  pay  the 
interest.  The  order  further  provided  **  that  the  receivers 
herein,  until  otherwise  directed,  keep  the  accounts  of  all  the 
earnings  and  incomes  from,  as  well  as  the  accounts  of  all  the 
operatmg  expenses,  cost  of  maintenance,  and  taxes  upon,, 
the  following  lines  or  divisions  of  said  property  separately, 
to  wit,"  and  here  follow  the  lines  which  had  not  earned  in- 
terest, including  the  Quincy  Company ;  "and  that  said  re- 
ceivers make  quarterly  reports  thereof,  showing  not  only 
the  income  and  expenses  of  each  of  the  lines  aforesaid,  but 
also  the  methods  by  which  the  incomes  and  expenses  of  said 
lines  were  respectively  ascertained ; "  and  this  report  was 
confirmed." 

On  September  20,  1884,  the  receivers  filed  a  petition  for 
instructions  as  to  interest  due  on  bonds  of  the  Havana  divi- 
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sion;  and  on  October  15,  1884,  the  court  stated,  upon  the 
matter  being  again  brought  up,  that  money  that  belonged  to 
the  underlying  mortgages  would  not  be  taken  to  pay  inter- 
est on  nonearning  branches. 

December  16,  1884,  the  Quincy  Company  filed  an  interven- 
ing petition,  in  which  it  set  forth  that  interest  on  its  bonds 
was  in  default,  and  "that  it  has  no  means,  property,  or 
moneys,  aside  from  what  is  covered  by  said  mortgage,  and 
that  It  is  without  any  means  of  paying  said  overdue  and 
defaulted  interest ;  **  that  it  believed  that,  if  default  in  the 
payment  of  interest  should  continue,  the  bondholders  would 
require  the  sale  of  the  mortgaged  property  under  the  terms 
of  the  mortgage ;  that  it  had  applied  to  the  president  of  the 
Wabash  Company  and  others  of  its  officers  for  information, 
but  had  been  unable  to  obtain  any  of  an  intention  on  the  part 
of  the  company,  or  any  one  for  it,  to  make  such  payment ; 
and  it  prayed  that  the  company  or  defendants,  or  some  one 
of  them,  should  pay  the  interest  on  the  bonds  in  default  July 
I,  1884,  or  that  such  interest  be  paid  out  of  the  funds  of  the 
Wabash  Company  in  the'charge  or  under  the  control  of  the 
court  or  the  receivers,  or  that  the  court  order  that  the  lease 
between  the  petitioner  and  the  Wabash  Company  be  trans- 
ferred to  the  St.  Joseph  &  Quincy  Railroad  Company,  which 
latter  company  would  pay  the  mterest  coupons  in  arrears, 
and  would  either  pay  or  give  security  to  pay  the  interest 
coupons  about  to  mature  January  i,  1885,  and  would  assume 
any  and  all* liabilities  resting  upon  the  Wabash  Company,  or 
to  which  it  was  subject  by  reason  of  the  existence  of  or  under 
said  lease.  This  petition  was  answered  by  the  receivers  and 
the  Central  Trust  Company  and  Cheney,  trustee,  and  April 
16,  1885,  it  was  ordered  that  whenever  within  60  days  from 
that  date  the  St.  Joseph  &  Quincy  Railroad  Company  should 
pay  to  the  trustees  on  the  first  mortgage  an  amount  equal  to 
the  coupons  on  the  first  mortgage  of  the  Quincy  Company 
due  July  i,  1884,  and  January  i,  1885,  in  payment  of  ^aid 
coupons,  and  should  assume  by  proper  agreement  in  writing 
the  liabilities  and  obligations  to  be  performed  by  the  lessee 
under  said  lease,  then  said  lease  should  become  assigned  and 
vested  in  the  St.  Joseph  Company,  freed  from  any  liens  or 
rights  of  the  Wabash  Company  or  the  trustees  under  the 
general  mortgage. 

On  January  8,  1885,  ^he  receivers  reported  the  incomes 
and  earnings  from,  as  well  as  the  operating  expenses,  cost  of 
maintenance,  and  taxes  of,  the  Quincy  Company  from  May 
29  to  September  30,  1885,  showing  a  deficit  of  $1,416.78  ;  and 
on  the  2d  of  March,  1885,  made  a  similar  report,  showing  a 
deficit  of  $9,021.82  from  Oct.  i  to  December  31,  1884;  and 
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.  on  May  15,  1884,  a  report  showing  a  total  deficit  up  to  Feb- 
ruary 28,  1885,  for  9  months,  of  $20,251.09.  On  March  20, 
1885,  the  receivers  filed  a  petition  setting  forth  in  detail  the 
earnings  and  operating  expenses  of  all  the  branch  and  leased 
lines  of  the  Wabash  Company  from  May  29  to  November  30, 

1884,  aJ^d  prayed  orders  with  respect  to  the  future  operation 
of  the  lines,  and  concerning  the  payment  of  the  respective 
rentals  which  the  Wabash  Company  had  agreed  to  pay. 
Upon  this  petition  the  court  made  an  order,  April  16,  1885, 
which  was  entitled  :  **  In  the  matter  of  the  application  of  the 
receivers  for  the  cancellation  of  certain  leases."  By  this 
order  the  court  directed  (i)  "  that  subdivisional  accounts 
must  be  paid  separately."  (2)  "  Where  any  subdivision  earns 
a  surplus  over  expenses,  the  rental  or  subdivisional  in- 
terest will  be  paid  to  the  extent  of  the  surplus  and  only 
to  the  extent  of  the  surplus."  (3)  "  Where  a  subdi- 
vision earns  no  surplus,  simply  pays  operating  expenses, 
no  rent  or  subdivisional  interest  will  be  paid.  If  the  lessor 
or  the  subdivisional  mortgagee  desires, possession  or  fore- 
closure, he  may  proceed  at  once  to  assert  his  rights.  While 
the  court  will  continue  to  operate  such  subdivision  until 
some  application  be  made,  yet  the  right  of  a  lessor  or  mort- 
gagee whose  rent  or  interest  is  unpaid  to  insist  upon  pos- 
session or  foreclosure  will  be  promptly  recognized."  (4) 
"Where  a  subdivision  not  only  earns  no  Surplus,  but  fails  to 
pay  operating  expenses,  as  in  the  St.  Joseph  &  St.  Louis 
branch,  the  operation  of  the  suJbdivision  will  be  continued, 
but  the  extent  of  that  operation  will  be  reduced  with  an  un- 
sparing though  a  discriminating  hand, — that  is,  if  a  subdi- 
vision does  not  earn  operating  expenses,  and  receivers  are 
running  two  trains  a  day,  then  lop  one  of  them  off ;  if  they 
are  running  one  train  a  day,  and  still  it  does  not  pay,  then 
run  one  train  in  two  days.  While  the  court  will  endeavor  to 
keep  that  subdivision  in  operation,  it  will  make  the  burden 
of  it  to  the  consolidated  corporation,  and  to  all  the  other  in- 
terests put  into  that  consolidated  corporation,  a  minimum." 

These  directions  were  given  in  an  opinion  which  was  or- 
dered to  stand  as  the  order  of  the  court  in  respect  to  the 
matters  therein  referred  to.     23  Fed.  Rep.  863.     July    15, 

1885,  Gilman  and  Bull,  trustees  under  the  mortgage  of  the 
Quincy  Company,  petitioned  for  the  possession  of  its  prop- 
erty. The  petition  was  granted  by  the  court,  and  the  re- 
ceivers were  ordered  to  surrender  and  transfer  said  property 
to  the  trustees  on  or  before  August  i,  1885,  which  was  done. 

On  July  I,  1884,  an  installment  of  interest  on  the  bonds  of 
the  Quincy  Company,  for  $36,120,  became  due  and  was  not 
paid.    On  January   i,  1885,  another  like  installment  became 
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due,  and  was  not  paid.  On  July  ist,  1885,  another  like  in- 
stallment  became  due  and  was  not  paid.  The  rent  due  for 
the  month  of  July  amounted  to  $6,020,  and  was  not  paid. 
The  foregoing  installments  aggregated  $114,380.  The  taxes 
on  the  railroad  of  the  Quincy  Company  for  the  year  1884 
amounted  to $[6,000,  and  were  not  paid  by  the  Wabash  Com- 
pany or  the  receivers,  but  by  the  trustees  for  the  Quincy 
Company,  who  also  made  repairs  upon  said  railroad  at  an 
expense  of  $15,000. 

December  8,  1885,  the  trustees,  Gilman  and  Bull,  filed  a 
oetition,  in  which  application  the  Quincy  Company  united 
Jun6  12,  1886,  by  a  separate  petition.  These  petitions  orayed 
that  the  courf  would  order  the  receivers  to  pay  the  Quincy 
Company  or  the  trustees,  for  the  bondholaers,  the  sum  of 
$114,380  for  interest,  $16,000  for  taxes  and  $15,000  for  neces- 
sary repairs,  "  being  the  rental  due  on  account  of  the  said 
lease  of  the  property"  of  the  company;  and  that  the  court 
would  decree  that  said  sums  **  are  liens  superior  and  para- 
mount to  all  mortgages  on  all  the  property  of  the  said  Wa- 
bash, St.  Louis  &  racific  Railway  Company."  The  prayer 
of  the  trustee's  petition  was  confined  to  the  sum  of  $114,- 
380. 

January  6,  1886,  a  decree  was  entered  foreclosing  the 
mortgages  upon  the  property  of  the  Wabash  Company- 
known  as  the  "general  mortgage"  and  the  "collateral 
trust  mortgage."  The  court  found  due  upon  the  general 
mortgage  the  principal  sum  of  $17,000,000,  and  for  interest, 
$2,132,75340,  up  to  December  i,  1885  ;  and  upon  the  col- 
lateral trust  mortgage  the  principal  sum  of  $10,000,000,  and 
$1,109,268.80  interest.  In  default  of  payment  of  these  sums, 
the  court  directed  the  sale  of  the  mortgaged  property,  ex- 
cluding, however,  the  property  of  the  Quincy  Company. 
The  court  decreed  that  the  sale  and  conveyance  of  the  mort- 
gaged property  should  not  have  the  effect  of  discharging 
any  part  of  said  property  from  the  payment  of  claims  that 
had  been  or  might  be  charged  against  the  same  or  the  re- 
ceivers by  the  court  making  the  decree,  or  any  other  circuit 
court  exercising  ancillary  jurisdiction,  or  by  any  other  court 
to  which  any  01  the  parties  to  said  decree  had  been  remitted, 
and  that  the  property  should  be  subject  to  be  retaken,  and 
if  necessary,  resold,  if  the  sums  so  charged  or  to  be  charged 
against  it  or  said  receivers  should  not  be  paid  within  a  reas- 
onable time  after  being  required  by  order  of  court.  The 
mortgaged  property  was  thereupon  sold,  but  no  surplus 
realized. 

The  net  earnings  of  the  Wabash  system  from  the  time  the 
receivers  took  possession  to  the  time  when  they  surrendered 
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the  road  of  the  Quincy  Company  was  $1,012,857.39,  which 
was  $3,304,633.61  less  than  the  amount  of  preferred  debt  ex- 
isting when  the  receivers  took  possession.  The  petitions  of 
the  trustees,  Gilman  and  Bull,  and  of  the  Qumcy  Company 
were  referred  to  a  master,  who  reported  against  the  claims 
therein  set  forth.  Exceptions  were  argued  before  the  circuit 
court  and  overruled,  the  report  confirmed,  and  the  petitions 
dismissed,  whereupon  the  petitioners  brought  the  case  by 
appeal  to  this  court.  The  opinions  of  Brewer,  Circuit 
Judge,  and  Thayer,  District  Judge,  will  be  found  reported 
in  34  Fed.  Rep.  259. 

A  H,  Chamberlain^  for  appellant. 

Everett  IV.  Pattison^  Edwd.  IV,  Sheldon  and  yames  Thomson^ 
filed  briefs  on  behalf  of  appellant  by  leave. 

Thos.  H.  Hubbard 2ind  Wells  H.  Bhdgett,  for  appellees. 

Fuller,  C.  J. — When  the  receivers  were  appointed,  the 
Wabash  Company  consisted  of  a  system  controlling  some 
3,600  miles  oi  road,  made  up  by  the  consolidation 
and  leasing  of  many  different  railroads,  upon  nearly  Appoi»t«i«Bt " 
every  one  of  which  there  existed  one  or  more  mort-  ajpuctuol  or 
gages.  The  company  was  insolvent;  its  prefer-  tomimuij. 
ential  indebtedness  amounted  to  nearly  four  and 
one-half  milhons ;  its  credit  was  gone;  and  many  parts  of 
the  property  were  in  a  wretched  condition.  The  bill  was 
obviously  framed  upon  the  theory  that  an  insolvent  railroad 
corporation  has  a  standing  in  a  court  of  equity  to  surrender 
its  property  to  the  custody  of  the  court,  to  be  preserved  and 
disposed  of  according  to  the  rights  of  its  various  creditors, 
and,  in  the  mean  time,  operated  in  the  public  interest.  The 
relief  sought  was  predicated  upon  the. view  that  those  rights 
were  not  changed  by  the  application,  and  that  the  proceed- 
ing  was  in  the  interest  of  each  and  all  of  them,  as  such  in- 
terest might  appear.  The  bill  is  characterized  by  one  of  the 
counsel  as  "  without  precedent."  We  are  not  called  upon  to 
inquire  as  to  how  that  may  be,  but  we  readily  agree  that  the 
concession  to  a  mortgagor  company  of  the  power  through 
its  own  act  to  displace  vested  liens  by  unsecured  claims  is 
dangerous  in  the  extremp.  But  no  such  concession  was 
made  here.  On  the  contrary,  from  the  beginning,  the  court, 
by  repeated  directions  and  orders,  fully  recognized  the  fact 
that  none  of  the  numerous  defendants  had  consented  that 
their  rights,  whatever  they  might  be,  should  be  subordinated 
to  those  of  others  to  which  they  were  superior,  and  that  no 
defendant  should  be  subjected  to  loss  of  priority  because 
necessarily  brought  into  association  with  others  by  the  bill. 

In  the  order  of  appointment,  the  receivers  were  directed 
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to  pay  out  of  the  income  that  should  come  into  their  hands 
rental  which  had  accrued  or  which  might  accrue 
iMM^^'roftd^  upon  all  complainant's  leased  lines,  but  to  keep  ac- 
babuiim  counts,  showmg  the  source  of  income  and  revenue 
lUBOBeAra-  with  reference  to  expenditure.  Immediately,  and 
iMfftoffrea.  within  a  month  thereafter,  the  receivers  called  the 
•n  ajstoa.  attention  of  the  court  to  the  fact  that  the  earnings 
of  lo  enumerated  lines  or  divisions  had  not  at  any  time  since 
their  acquisition  been   sufficient  to  pay  their  operating  ex- 

Eenses,  the  cost  of  their  maintenance,  and  interest  on  the 
onds  and  other  obligations  secured  upon  each  of  them,  while 
certain  others  had ;  and  by  the  confirmation  of  the  master's 
report,  which  was  made  on  the  28th  of  June,  1884,  the  court, 
adopting  its  recommendations,  direct  that  the  receivers  should 
pay  interest  on  the  bonds  or  obligations  secured  on  the  several 
paying  enumerated  lines  or  divisions,  from  wtfatever  balance 
of  income  might  remain  in  their  hands,  after  meeting  other 
obligations  ;  and  that  an  account  should  be  kept  of  the  earn- 
ings and  incomes  from,  as  well  as  the  accounts  of  all  the  op- 
erating expenses,  cost  of  maintenance,  and  taxes  upon,  certain 
other  enumerated  lines  or  divisions,  including  that  of  peti- 
tioner. This  was  followed  by  the  declaration  of  the  court 
that  the  earnings  of  the  branches  which  earned  their  interest 
were  not  to  be  taken  to  pay  interest  on  nonearning  branches, 
but  that  the  concerns  wnich  had  not  earned  running  expenses 
would  be  permitted  to  collapse.  Then  cam6  the  intervening 
petition  of  the  appellant  company  for  a  transfer  of  the  lease, 
which  petition  was  granted  ;  but  the  order  of  court  was  not 
availed  of  or  acted  upon  by  petitioner. 

The  order  of  April  i6,  1885,  reiterated  the  position  taken 
by  the  court,  and  specifically  pointed  out  that,  where  there 
was  no  income,  rental  claims  would  not  be  paid. 

The  petitioners,  however,  after  taking  possession  of  their 
road,  asked  the  court  to  decree,  not  the  allowance  of  their 
rental  claims,  and  those  for  repairs  and  taxes  paid,  as  unsecured 
indebtedness,  but  a  lien  in  their  favor  for  those  amounts  su- 
perior and  paramount  to  the  mortgages  on  the  property  of 
the  Wabash  Company.  They  souglit,  in  other  words,  to  nave 
these  claims  charged  upon  the  corpus  of  the  property  in  pref- 
erence to  subsisting  contract  liens;  and  they  based  this  con- 
tention upon  the  proposition  that  the  receivers  had  adopted 
the  lease,  and  made  themselves,  and  the  property  in  their 
hands,  liable  according  to  its  terms. 

It  is  not  asserted  that  these  receivers  became  the  assignees 
of  the  unexpired  term  of  the  leasehold  estate  with  the  right 
to  dispose  of  it,  but  it  is  claimed  that,  because  they  took  pos- 
session of  the  railroad  of  the  Quincy  Company,  and  held  and 
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operated  it  until  August  i,  1885,  they  became  liable  to  the  ex- 
tent  of  the  rental  up  to  that  time.  But  the  receivers  were  not 
statutory  receivers,  nor  did  they  occupy  identically  the  same 

?osition  as  assignees  in  bankruptcy  or  insolvency,  and  the  like, 
'hey  were  ministerial  officers,  appointed  by  the  court  of 
chancery  to  take  possession  of  sluq  prGservCf  pendente  litCy  the 
fund  or  property  m  litigation  ;  mere  custodians,  coming  with- 
in the  rule  stated  in  Chicago  Union  Bankz/.  Kansas  City  Bank, 
136  U.  S.  223,  236,  where  this  court  said  :  "A  receiver  de. 
rives  his  authority  fronfi  the  act  of  the  court  appointing  him, 
and  not  from  the  act  of  the  parties  at  whose  suggestion  or  by 
whose  consent  he  is  appointed  J  and  the  utmost  eflfect  of  his 
appointment  is  to  put  the  property  from  that  time  into  his 
custody  as  an  officer  of  the  court,  for  the  benefit  of  the  party 
ultinnately  proved  to  be  entitled,  but  not  to  change  the  title, 
or  even  the  right  of  possession  in  the  property." 

As  observed,  in  relation  to  such  a  receiver,  by  the  supreme 
court  of  Maryland,  in  Gaither  v,  Stockbridge,  67  Md.  222, 224, 
cited  by  counsel  for  appellee  :  "  It  is  manifest  that  the  scope 
of  his  duties  and  powers  are  very  much  more  restricted  than 
those  of  an  assignee  in  bankruptcy  or  insolvency.  In  the  case 
of  an  assignee  in  bankruptcy  tne  law  casts  upon  such  assignee 
the  legal  title  to  the  unexpired  term  of  the  lease,  and  he  thus 
becomes  assignee  of  the  term  by  operation  of  law,  unless,  from 
prudential  considerations,  he  elects  to  reject  the  term  as  being 
without  benefit  to  the  creditors.  But  not  so  in  the  case  of 
receivers,  unless  it  be,  as  in  New  York,  and  some  of  the  other 
states,  where,  by  statute,  a  certain  class  of  receivers  are  in- 
vested with  the  insolvent's  estate,  and  with  powers  very  sim- 
ilar to  those  vested  in  an  assignee  in  bankruptcy.  Booth  v. 
Clarlc,  17  How.(U.  S.),  331.  The  ordinary  chancery  receiver 
—such  as  we  have  in  this  case — is  clothed  with  no  estate  in 
the  property,  but  is  a  mere  custodian  of  it  for  the  court ;  and, 
by  special  authority,  may  become  an  officer  of  the  court  to 
effect  a  sale  of  the  property,  if  that  be  deemed  necessary  for 
the  benefit  of  the  parties  concerned.  If  the  order  of  the  court, 
under  which  the  receiver  acts,  embraces  the  leasehold  estate, 
it  becomes  his  duty,  of  course,  to  take  possession  of  it.  But 
he  does  not,  by  taking  such  possession,  become  assignee  of  the 
term,  in  any  proper  sense  of  the  word.  He  holds  that  as  he 
would  hold  any  other  personal  property  involved,  for  and  as 
the  hand  of  the  court,  and  not  as  assignee  of  the  term." 

But  appellants  insist  that,  without  regard  to  privity  of  es- 
tate or  privity  of  contract,  receivers  in  chancery  arc  liable, 
not  for  a  reasonable  rental  value  during  the  occupancy  of 
leased  property  committed  to  their  charge  by  order  of  court, 
but  for  rental  according  to  the  covenants  of  the  leases  when- 

.      51  A.  &  E.  R.  Cas.— 4. 
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ever  there  are  unequivocal  acts  of  use  in  control  of  such  prop- 
erty ;  and  that  they  thus  adopt  the  leases  and  become  lx)und 
by  their  terms  so  lons^  as  sucn  use  and  control  continue.  It 
is  said  that  this  is  settled  doctrine,  and  that  whether  receivers 
take  as  statutory  or  common  law  or  quasi  or  equitable  as- 
signees ;  whether  the  title  is  in  them,  or  the  estate,  or  the 
whole  estate,  has  vested  in  them,  or  whether  they  hold  as 
mere  custodians  for  the  court, — is  immaterial ;  that  they  are 
put  to  an  election  to  assume  or  to  reject  the  leases,  and,  if 
they  elect  to  avail  themselves  of  them,  they  are  bound  to  re- 
spond according  to  their  terms.  This  position  ignores  any 
distinction  between  those  who  take  by  operation  of  law  and 
those  who  do  not,  but,  inasmuch  as  it  confessedly  requires  the 
application  of  the  same  rule  as  in  the  case  of  statutory  receiv- 
ers, assignees,  and  liquidators,  this  branch  of  the  controversy 
may  be  disposed  of  on  appellants'  own  ground. 

That  rule  is  thus  stated  in  Mr.  Piatt's  work  on  Leases  (vol- 
ume 2,  p.  435),  in  reference  to  assignees  in  bankruptcy :  "  A 
reasonable  time  was  allowed  the  assignees  to  ascertain  the 
value  of  the  lease  before  they  made  their  election ;  for  which 
purpose  they  might  have  it  valued,  or  put  up  for  sale,  without 
danger  of  such  act  being  deemed  an  acceptance.  If,  however, 
they  accepted  a  bidding,  or  dealt  with  the  estate  as  their  own, 
or  used  it  in  a  manner  injurious  to  the  persons  otherwise  en- 
titled  they  were  not  within  this  protection."  The  principle 
that  such  assignees  shall  not  be  held,  unless  by  their  consent, 
to  take  what  will  charge  the  estate  with  a  burden,  has  been 
often  applied  by  this  court,  (Glenny  v.  Langdon,  p8  U.  S.  20; 
American  File  Co.  v.  Garrett,  no  U.  S.  288,  3  Am.  &  Eng. 
Corp.  Cas.  124;  Sparhawk  v.  Yerkes,  142  U.  S.  i\  and  also 
by  the  state  courts,  as  in  Martin  v.  Black,  9  Pai^e,  (N.  Y.)  641, 
by  Chancellor  Walworth  ;  in  Com.  r.  Franklm  Ins.  Co.,  115 
Mass.  278,  by  Judge  Endicott;  in  Berry  f.  Gillis,  17  N.  H. 
9,  by  Chief  Justice  Parker  ;  and  in  many  other  cases. 

It  is  thus  expounded  in  respect  of  official  liquidators  under 
the  English  "  Companies  Act,**  bv  Lord  Justice  LiNDLEV,  in 
R^  Oak  Pits  Colliery  Co.,  21  Ch.  t)iv.  322,  330. 

**(i)  If  the  liquidator  has  retained  possession  for  the  pur- 
poses of  the  winding  up,  or  if  he  has  used  the  property  for 
carrying  on  the  company's  business,  or  has  kept  the  property 
in  order  to  sell  it,  or  to  do  the  best  he  can  with  it,  the  land- 
lord willbe  allowed  to  distrain  for  rent  which  has  become 
due  since  the  winding  up.  *  *  *  (2)  But  if  he  has  kept 
possession  by  arrangement  with  the  landlord,  and  for  his 
benefit  as  well  as  for  the  benefit  of  the  company,  and  there  is 
no  agreement  with  the  liquidator  that  he  shall  pay  rent,  the 
landlord  is    not  allowed   to   distrain.     *    *    ♦     When   the 
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Jiquidator  retains  the  property  for  the  purpose  of  advantage- 
H)usly  disposing  of  it,  or  when  he  continues  to  use  it,  the  rent 
•of  it  ought  to  be  regarded  as  a  debt  contracted  for  the  pur- 
pose  of  winding  up  the  company,  and  ought  to  be  paid  in  lull, 
like  any  other  debt  or  expense  properly  incurred  by  the  liqui- 
-dator  for  .the  same  purpose  ;  and  in  such  a  case  it  appears  to 
us  that  the  rent  for  the  whole  period  during  which  the  prop- 
•erty  is  so  retained  or  used  ought  to  be  paid  in  full,  without 
ireference  to  the  amount  which  could  be  realized  by  a  distress. 
^  *  *  But  no  authority  has  yet  gone  the  length  of  decid- 
ing that  a  landlord  is  entitled  to  distrain  for  or  be  paid  in  full 
rent  accruing  since  the  commencement  of  the  winding  up, 
where  the  liquidator  has  done  nothing  except  abstain  from 
trying  to  get  rid  of  the  property  which  the  company  holds 
as  lessee.  If  the  landlora  had  endeavored  to  re>enter,  and  the 
•liquidator  had  objected,  the  case  might  be  different,  but,  hav- 
ing regard  to  the  provisions  of  the  Companies  Act  of  1862, 
we  are  of  opinion  that  in  the  case  now  supposed  the  landlord 
must  rely  on  his  right,  if  any,  to  re-enter  and  prove  for  the 
arrears  due  to  hiiti,  and  that  he  is  not  entitled  to  anything 
fliore." 

In  Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  313,  322,  where 
an  oil  company  contracted  with  a  railway  company  to  pur- 
chase certain  rolling  stock  and  lease  the  same  to  the  railway 
company  at  a  specihed  rental,  the  latter  agreeing  to  purchase 
and  pay  for  it  in  cash  on  or  before  a  given  date,  or,  if  it 
should  be  unable  to  do  so,  to  turn  it  over  to  the  oil  company 
at  the  expiration  of  the  contract,  in  good  order  and  condi- 
tion, and  the  railway  company  became  insolvent,  and  its 
mortgage  bondholders  instituted  proceedings  to  foreclose, 
and  had  a  receiver  appointed,  it  was  said :  "  The  receiver 
•did  not  simply,  by  virtue  of  his  appointment,  become  liable 
vpon  the  covenants  and  agreements  of  the  railway  company. 
High,  Rec.  §  273 ;  Hoy t  v.  Stoddard,  2  Allen  (Mass.)  442. 
Upon  taking  possession  of  the  property,  he  was  entitled  to 
a  reasonable  time  to  elect  whether  he  would  adopt  this  con- 
tract  and  make  it  his  own,  or  whether  he  would  insist  upon 
the  inability  of  the  company  to  pay,  and  return  the  property 
in  good  order  and  condition,  paying,  of  course,  the  stipulalecl 
rental  for  it  so  long  as  he  used  it."  As  between  the  mortga- 
gees  invoking  the  interposition  of  the  court  and  the  oil  com- 
pany, the  agreed  rcnt-al  was  held  to  be  the  proper  payment 
to  be  made  for  the  use  of  the  rolling  stock  under  the  particu- 
lar contract  in  question. 

Tested  by  this  rule  we  are  of  opinion  that  these  receivers 
<lid  not  become  bound  by  an  election,  or  by  reason  of  any  act 
of  their  own,  or  by  any  order  of  the  court. 


Digitized  by 


Google 


52  QUINCY,   M,  &  P.  K.  CO.  V.  HUMPHREYS.       [VOL.  $1 

The  court  did  not  bind  itself  or  its  receivers  eo  instanti  by 
the  mere  act  of  taking  possession.  Reasonable  time  had  nec» 
essarily  to  be  taken  to  ascertain  the  situation  of  affairs.  The 
Quincy  Company,  as  a  quasi  public  corporation  operating  a 
public  highway,  was  under  a  public  duty  to  keep  up  and 
maintain  its  railroad  as  a  going  concern,  as  was  the  Wabash 
Company  under  the  contract  between  them  ;  but  the  latter 
had  become  unable  to  perform  the  public  service  for  which 
it  had  been  endowed  with  its  faculties  and  franchises,  and 
which  it  had  assumed  to  discharge  as  between  it  and  the 
other  company.  Its  operation  could  only  be  continued  under 
the  receivers  whose  action  in  that  respect  cannot  be  ad- 
judged to  have  been  dictated  by  the  idea  of  keeping  the 
property  in  order  to  sell  it,  or  using  it  to  the  advantage  of 
the  creditors,  or  doing  otherwise  than  **  abstain  from  trying 
to  get  rid  of  the  property."  Clearly  this  was  no  case  of  the 
employment  of  the  property  of  another  for  one's  own  benefits 
Within  a  month  the  receivers  applied  to  the  court  for  in- 
structions, distinctly  setting  forth  that  there  was  no  income 
wherewith  to  pay  the  rental  in  question,  and  the  order  of 
court,  entered  at  once,  proceeded  upon  the  theory  that 
they  were  not  to  be  bound  by  the  rental  prescribed. 

Nor  was  there  any  resistance  by  the  receivers,  or  impedi- 
ment interposed  by  them,  to  the  re-entry  of  the  Quincy  Com- 
pany.  The  receivers  did  not  so  remain  in  possession,  nor 
were  they  authorized  by  the  court  to  so  remain,  as  to  render 
the  lessor  unable  itself  to  resume  possession.  The  lease  gave 
the  Quincy  Company  the  option  to  re-enter,  and  put  an  end 
to  it,  upon'default  in  payment  of  rental  continued  for  30  days. 
Default  in  fact  did  not  occur  until  July  i,  1884,  but  upon  the 
face  of  the  bill  the  utter  inability  of  the  Wabash  Company  to 
pay  rent  appeared  ;  and  under  the  circumstances,  it  is  un- 
reasonable to  suppose  that  if  appellants  had  applied  to  the* 
circuit  court  for  possession  of  the  property  earlier  than  they 
did,  the  court,  in  view  of  the  state  ot  case  disclosed  by  the 
record,  would  have  declined  to  hand  it  over.  Such  applica- 
tion was  made  December  16,  1884,  and  an  order  granted  ac- 
cordingly, but  not  availed  of  by  the  Quincy  Company.  Sub- 
sequently, on  a  renewed  application,  the  company  retook  its 
road,  freed  from  any  liability  for  the  enormous  preferential 
indebtedness  of  the  Wabash  Company,  and  with  its  public 
duty  discharged  up  to  that  time  by  the  receivers  at  a  loss  of 
more  than  $20,000.  The  lease  had  not  therefore  been  can- 
celed by  the  court,  doubtless  because  it  was  considered  that 
that  ought  not  to  be  done  without  the  assent  of  the  lessor  r 
but  the  court  said :  "  The  right  of  a  lessor  or  mortgagee^ 
whose  rent  or  interest  is  unpaid,  to  insist  upon  possession  or 
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(oreclosure,  will  be  promptly  recognized."  This  was  as  late 
as  April  16,  1885,  but  it  was  consistent  with  the  order  of 
June  28,  1884,  and  the  position  of  the  court  throughout. 
Indeed,  there  can  be  no  pretense  that  the  Quincy  Company 
or  its  trustees  were  encouraged  to  remain  inactive  in  reli- 
ance on  payment  of  rental  under  order  of  court  unless  the 
-earnings  01  their  road  justified.it. 

Our  conclusion  is  that  the  .receivers,  as  such,  did  not  be- 
come so  committed  to  the  terms  of  the  lease  as  by  reason 
thereof  to  be  subjected  to  an  obligation  requiring  the  rental 
to  be  paid  out  of  the  property  of  the  Wabash  Company  in 
preference  to  the  payment  of  the  mortgagees  of  that  prop- 
•crty.  Whether  that  rental  might  be  preferred  m  payment 
to  the  unsecured  debts  if  there  had  been  any  equity^  in  the 
mortgaged  premises  is  a  question  not  arising  for  decision. 

If  the  receivers  were  not  bound  as  having  become  virtu- 
ally  assignees  of  the  lease  or  by  reason  of  any  acts  of  their 
own  or  orders  of  the  court  were  the  petitioners     ,^^ 
entitled  to  the  relief  they  prayed  upon  any  ground     ^^  «™ru« 
heretofore   recognized  as  justif^'ing  such  imposi-     MniMi- 
tion  upon  the  corpus  of  the  property  in  priority  to     *«»ii»w« 
the  claims  of  lien  creditors?  •*•*"• 

In  Morgan's  etc.,  Co.  v.  Texas  Cent.  R.  Co.,  137  U.  S.  171, 
197,  45  Am.  &  Eng.  R.  Cas.  631,  we  said  that  the  doctrine  of 
Fosdick  V,  Schall,  99  U.  S.  235,  is  **  that  a  court  of  equity  may 
make  it  a  condition  of  the  issue  of  an  order  for  the  appoint- 
Tnent  of  a  receiver  that  certain  outstanding  debts  of  the  com- 
pany  shall  be  paid  from  the  income  thai  may  be  collected  by 
the  receiver  or  from  the  proceeds  of  sales :  that,  the  prop- 
erty being  in  the  hands  of  the  court  for  administration  as  a 
trust  fund  for  the  payment  of  incumbrances,  the  court,  in 
putting  it  in  condition  for  sale,  may  if  needed  recognize  the 
claims  of  material,  men  and  laborers,  and  some  few  others  of 
similar  nature,  accruing  for  a  brief  period  prior  to  its  inter- 
vention, where  current  earnings  have  been  used  by  the  com- 
pany to  pay  mortgage  debt  or  improve  the  property,  instead 
of  to  pay  current  expenses,  under  circumstances  raising  an 
•equity  for  their  restoration  ;  as,  for  instance,  where  the  com- 
pany, being  insolvent  and  in  default,  is  allowed  by  the  mort- 
gage bondholders  to  remain  in  possession  and  operate  the 
road  long  after  that  default  .has  become  notorious,  or  where 
the  company  has  been  suddenly  deprived  of  the  control 
•of  its  property,  and  the  pursuit  of  any  other  course  might 
lead  to  cessation  of  operation.  Miltenberger  v.  Logansport 
R.  Co.,  106  U.S.  286,  311,312;  12  Am.  &  Eng.  R.  Cas.  464.  If 
the  officers  of  the  company,  remarked  Mr.  Chief  Justice 
Waite  in  Fosdick  v.  Schall,    *  give  to  one  class  of  creditors 
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that  which  properly  belongs  to  another,  the  court  may^ 
upon  an  adjustment  of  the  accounts,  so  use  the  in- 
come which  comes  into  its  own  hands  as,  if  practicable,  to- 
restore  the  parties  to  their  original  equitable  rights.  *  *  *^ 
Whatever  is  done,  therefore,  must  be  with  a  view  to  a 
restoration  by  the  mortgage  creditors  of  that  which  they 
have  thus  inequitably  obtained.  It  follows  that,  if  there  has* 
been  in  reality  no  diversion,  there  can  be  no  restoration,  and 
that  the  amount  of  restoration  shall  be  made  to  depend  upoa 
the  amount  of  the  diversion.*  Burnham  v.  Bowen,  iii  U. 
S.  776,  17  Am.  &  Eng.  R.  Cas.  308  ;  Union  Trust  Co.  v.  111- 
inois  M.  R.  Co.  117  U!  S.  434,"  25  Am.  &  Eng.  R.  Cas.  560, 

The  immense  floating  debt  for  supplies  and  other  pre^ 
ferential  claims  here  precludes  the  inference  that  there  was- 
any  such  diversion  of  earnings  applicable  to  the  payment  of 
rental;  and  the  priority  asked  cannot  be  rested  on  tnat  ground- 
in  Wallace  v.  Loomis,  97  U.  S.  146,  162,  it  was- said  by  Mr^ 
Justice  Bradley,  speaking  for  the  court:  "The  power  of  ai 
court  ot  equity  to  appoint  managing  receivers  of^such  prop- 
erty as  a  railroad,  when  taken  under  its  charge  as  a  trust 
fund  for  the  payment  of  incumbrances,  and  to  authorise  sue  hi 
receivers  to  raise  money  necessary  for  the  preservation  andi 
management  of  the  property,  and  make  the  same  chargeable 
as  a  lien  thereon  for  its  repayment,  cannot  at  this^  day,  be- 
seriously  disputed.  It  is  a  part  of  that  jurisdiction  always* 
exercised  by  the  court,  by  which  it  is  its  duty  to  protect  and 
preserve  the  trust  funds  in  its  hands.  It  is  undoubtedly  a* 
power  to  be  exercised  with  great  caution,  and,  if  possible,, 
with  the  consent  or  acquiescence  of  the  parties  interested  in- 
the  fund." 

But  here  this  rental  was  certainly  not  an  expense  origin- 
ated in  the  process  of  administration  by  the  court,  and  the 
road  was  surrendered  as  soon  as  the  lessor  would  take  it. 
Nor  did  the  mortgagees  consent  to  have  the  claim  charged* 
upon  the  corpus  of  the  property  in  preference  to  their  mortga- 
s.  The  case  does  not  come  within  Kneeland  v.  American 
>an  &  Trust  Co.,  136  U.  S.  89,  43  Am.  &  Eng.  R.  Cas.  519; 
Miltenberger  t;.  Logansport  R.  Co.,   106   U.  S.  286,  313,  12 


E 


Am.  &   Eng.  R.   Cas.  464,  or  any  other  of  the  authorities- 
cited. 

We  do  not  discover  any  equitable  eround  upon  which 
appellants  are  entitled  to  preference  in  the  distribution  of  the- 
proceeds  of  the  sale  of  the  mort^gnedl  property.  The  cost 
of  the  maintenance  of  the  Qumcy  road  by  the  receivers^ 
exceeded  its  total  earnings ;  and  the  net  earnings  of  the  whole- 
Wabash  system,  before  the  Quincy  Company  retook  its^ 
road,  did  not  amount  to  one-quarter  o£  the  amount  of  prer 
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fcrred  debt  existing  when  the  receivers  were  appointed.  The 
property  was  surrendered  to  it  freed  from  any  charge  for 
that  debt,  to  the  payment  of  which  it  contributed  nothing. 
The  action  of  the  court  in  making  the  appointment  of  receiv- 
crs  on  the  application  of  the  mortgagor  cannot  be  successfully 
challenged  upon  this  appeal.  The  theory  of  the  bill  and  the  ac- 
tion of  the  court  and  its  officers  left  all  the  creditors  with  their 
rights  existing  as  they  existed  before  the  appointment  was 
made,  and  we  find  no  legal  or  equitable  grounds  upon  which 
the  prior  lines  ol  the  mortgagees  can  be  displaced. 

Tne  decree  of  the  circuit  court  dismissing  these  petitions 
was  right,  and  it  is  affirmed. 


Finance  Co.  of  Pennsylvania  et.  al, 

V. 

Charleston,  Cincinnati  &  Chicago  R.  Co. 

Ex  parte  MoORE. 

{U,  S,  Circuit  Court,  D.  S.  Car.,  March  11,  1892,  4p  Fed.  Rep,  6pj.) 

Appointment  of  Railroad  Rocoivor—IMortgago  Foreclosure — Preference  of 
Employes  Wages—Claim  of  Furnisher  of  8upplies«-^Where  a  court  of  equity, 
on  appointing  a  receiver  for  a  railroad*  imposes  as  a  condition  an  order 
requiring  the  payment  of  wages  due  employes  for  a  certain  period  prior  to 
the  receivership,  such  an  order  is  merely  a  personal  protection  given  to  the 
employes  as  a  matter  of  favor  because  of  their  dependence  upon  their 
daily  labor  for  support  and  does  not  include  a  claim  by  a  merchant  for 
supplies  or  rations  furnished  totheemploves  under  contract  with  the  com- 
pany, although  such  rations  were  chargea  to  the  employes  as  part  of  their 
wages.  The  claim  is  however  entitled  to  preference  over  the  payment  of 
interest  on  the  mortgage  bonds,  and  if  any  sums  applicable  thereto  have 
been  used  to  pay  such  interest  or  for  permanent  improvements  by  which 
the  bondholders  have  been  benefited,  the  claim  will  be  a  charge,  to  the 
extent  of  the  money  so  used,  upon  any  earnings  in  the  hands  of  the 
receiver,  or,  if  these  are  insufficient,  upon  the  proceeds  of  the  sale  of  the 
road. 

Mitchell  &  Smith  and  B,  A,  hagood,  for  petitioner. 
A.  T.  Stnythcy  for  respondent. 

Simonton,  District  Judge. — The  petitioner  is  a  merchant 
at  Blacksburg,  a  town  on  the  line  of^the  Charleston,  Cincin- 
nati &  Chicago  Railroad.     In  1890  he  entered  into  a 
contract  with  the  defendant  company  to  furnish  ra-  ■***^* 

tions  to  hands  employed  by  it.  The  company  charged  these 
rations  to  the  bands  as  part  of  their  wages.  The  items  were 
all  charged  to  the  railroad  company.  The  accounts  were 
regularly   made  out  against,  and    presented    to    the  com- 
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pany,  audited,  and  passed.  Upon  bill  filed  by  the 
mortgage  bondholders,  a  temporary  receiver  was  ap- 
pointed on  loth  December,  1890.  On  26th  February, 
1891,  the  permanent  receiver  was  appointed.  In  the 
order  appomting  the  permanent  receiver  is  this  pro- 
vision :  "  That  the  receiver  pay  all  wages  due  to  the  em- 
ployes  at  the  date  of  the  order  appointing  a  temporary 
receiver  herein  for  labor  or  services,  within  ninety  days 
before  the  same."  The  petitioner  presents  and  proves  an 
itemized  account  wherein  it  appears  that,  within  the  90  days 
before  December  10,  1890,  he  had  furnished  to  the  company, 
under  his  contract,  $321.72 ;  and  that  prior  to  that  date,  from 
May  14, 1890,  he  had  furnished  the  rest  of  the  items  on  his 
account.  The  whole  account,  including  both  periods,  foots 
up  $902.80.  He  claims  that,  inasmuch  as  he  furnished  rations 
which  were  used  in  part  payment  of  wages  to  employes,  he 
comes  within  the  equit^-of  this  order  of  28th  February,  and 
that  as  to  the  rest  of  his  account  he  comes  within  the  equity 
established  in  Fosdick  v.  Schall,  99  U.  S.  235. 

As  I  understand   the  current  of  cases  which  began  with 
Fosdick  V.  Schall,  the  rule  is  this :    When  holders  o!  railroad 

bonds,  secured  by  mortgage,  come  into  a  court 
TktiMfriM  0f  equity,  and  ask  not  only  the  foreclosure  of  the 
tImTu.       mortgage,  but  also  the  appomtment  of  a  receiver, 

into  whose  hands  the  corporation  shall  be  com- 
pelled to  deliver  all  its  property,  the  court,  as  a  condi- 
tion  precedent  to  granting  this  last  request,  can  im- 
pose terms  in  reference  to  the  payment  from  the  income 
during  the  receivership  of  such  outstanding  claims  ^s  address 
themselves  peculiarly  to  the  protection  of  the  court.  Ordin- 
arily a  mortgagor  is  entitled  to  the  possession  of  his  property 
until  the  execution  of  a  decree  of  foreclosure.  When  the 
mortgagor  is  a  railroad  company,  the  employer  of  many  per. 
sons  on  weekly  wages,  both  the  employer  and  emploj'ed  can 
enter  into  engagements  relying  upon  this  normal  condition. 
If,  therefore,  the  court,  at  tne  instance  ot  mortgage  creditors 
interrupts  the  possession  of  the  railroad  company,  and  sud- 
denly removes  the  employer  from  control  of  current  earn- 
ings, it  may  well  see  to  it  that  the  employed  are  not  put  at  a 
disadvantage,  or  be  made  to  suffer  from  this  unexpected 
change.  Without  considering  liens  or  equities,  acting  only 
in  its  discretion,  it  imposes  upon  the  suitors,  as  the  condition 
of  granting  their  request,  that  such  employes  be  paid,  not 
only  accruing  wages,  but  such  as  have  accrued  within  a 
reasonable  period.  This  is  not  a  right  vested  in  the  employes 
or  an  equity  administered  in  their  favor.  It  is  a  personal 
protection  given  to  them  by  the  court    ex  gratia^   moved 
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thereto  by  the  fact  that  this  class  depend  upon  their  daily 
labor  for  "their  daily  food.  Afterwards  when  the  court  has 
assumed  the  administration  of  the  property,  and  it  appearing 
that  there  are  certain  outstanding  claims  in  the  hands  of  per- 
sons who  furnished  equipment  materials,  supplies,  or  any- 
thing which  was  necessary  to  keep  the  railroad  a  going  con- 
cern, then  the  court  administers  an  equity,  and  the  benefits 
of  this  equity  inure  as  well  to  the  original  parties  keeping 
up  the  road  a  sto  their  assignees.  Union  Trust  Co.  v.  Walker, 
107  U.  S.  596. 

In  the  present  case,  when  the  complainants  made  their 
application  for  a  receiver,  the  court  tooK  into  consideration 
what  conditions  should  be  imposed  on  the  grant  of 
their  prayer.  These  conditions  were  payment  of  ^**»  »' 
wages  clue  to  the  employes  within  90  clays  before  7««wi'i» 
loth  December,  1890.  There  are  no  wages  due.  ntiou. 
The  petitioner  did  not  pay  them  any  waees ;  did 
not  deal  with  nor  credit  them.  He  uirnished  the  company 
with  goods,  charged  them  to  the  company,  and  looked  to  the 
•company  only.  There  is  nothing  like  subrogation  here ;  and, 
as  the  employes  themselves  are  paid,  not  as  a  matter  of  right, 
but  as  a  matter  of  grace,  nothing  to  be  subrogate^  to.  Deal- 
ing with  the  interest  of  mortgagees  in  railroad  property,  we 
encounter  vested  rights.  They  cannot  be  displaced  upon  any 
mere  idea  of  right,  or  on  any  refined  notions  of  equity.  In 
managing  the  property,  the  court  is  not  the  owner,  nor  can 
it  entertain  sentiments  of  benevolence  or  humanity  in  dis- 
bursing the  funds, — luxuries  in  which  the  owner  alone  can 
indulge.  So  much  of  the  petition  as  prays  special  priority 
under  the  order  of  28th  Feoruary,  1891,  is  disallowed.  The 
•claim  comes  under  the  principles  laid  down  in  Fosdick  v. 
Schall.  We  have  already  passed  upon  several  claims  of  this 
character  in  the  intervention  of  the  Pocahontas  Coal  Co.  </. 
^l.  in  the  main  cause,  (48  Fed.  Rep.  188.)  Let  the  claim  of 
the  present  petitioner  be  includea  with  those  claims  to  the 
amount  proved,  $902.80,  and  share  the  same  fate. 

Rul«  in  Fotdiek  v.  Sohall— Payment  of  Currant  Expenttt  During  Rt et ivt r- 
9h\pr—Setfios/,  Bound  v.  South  Car.  R.  Co.  and  note. 
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Bound 


South  Carolina  R.  Co.  et  aL    (Lackawanna  Iron  6l  Coal. 

Co.  INTERVENORS.) 
{U.  S.    Circuit  Court,  D.  S.  Car,,   July  20, 189J,  47  Fed,  Rep,  30) 

Mort|M«— Equitable  Rights  of  Material  Man— Second  Mortgage. — A  rail- 
road company  whose  road  was  covered  bv  two  mortgages  bought  of  a 
manufacturer  a  large  lot  of  steel  rails  which  were  absolutely  necessary  for 
the  continued  operation  of  the  road  and  gave  therefor  three  notes  which 
the  president  promised  should  be  paid  out  of  the  earnings  of  the  road. 
Subsequently,  on  application  of  the  holders  of  the  second  mortgage  the 
road  was  placed  in  the  hands  of  a  receiver.  Held  that,  as  agamst  the 
holders  of  the  second  mortgage,  the  equitable  claim  of  the  manufacturer 
would  Uke  preference  and  he  would  be  entitled  to  have  the  earnings  of 
the  road  in  the  receiver's  hands  applied  first  to  the  payment  of  his  claim. 

Same— Rights  of  Holders  of  First  Mortgage. —In  such  a  case  however, 
the  manufacturer's  claim  would  have  no  preference  over  those  of  the  hold*" 
ers  of  the  first  mortgas^e.    These  latter  not  having  invoked  the  aid  of  the 
court,  although  they  filed  cross  bills  in  the  suit,  stand  in  their  legal  right. 

In  Equity. 

Rutledge  &  Rutledge,  for  interveners. 

Mitchell &r  Smith  and  A.B.  Hagood,  opposed. 

SiMONTON,  J.— In  April,  1888,  the  South  Carolina  Railway 
Company  purchased  from  the  Lackawanna  Iron  &  Coal  Com- 
pany 1,500  tons  of  steel  rails.  These  rails  wereab- 
CM«Btaud.  solutely  necessary  for  the  purposes  of  the  company^ 
and  without  them  the  Camden  branch — an  important  part  of 
its  road — could  not  have  been  kept  up.  Three  notes  were  given 
for  the  rails,  aggregating  $50,255.93,  maturing  in  November, 
1888.  When  the  purchase  was  made  the  president  of  the 
railway  company  promised  topa}^  them  out  of  the  earnings 
of  the  road,  and  selected  the  period  of  maturity  with  that 
end  in  view.  When  the  notes  fell  due  the  company  could 
not  pay  them,  and  they  were  extended  for  90  days  more. 
The  period  thus  fixed  was  specially  selected  because  the 
earnings  at  that  time  exceeded  the"  earnings  of  any  other 
part  of  the  year.  One  ot  the  notes  was  paid  in  September, 
1889;  the  others  are  still  unpaid,  aggregating  of  principal 
the  sum  of  $35,73678,  interest  from  March  10,  1889,  on  $17,- 
784.59,  and  March  12,  1889,  $17,952.19.  The  South  Carolina 
Railway  Company  made  default  of  the  interest  on  its  second 
mortgage  bonds  on  April   i,  1888.     It  made  default  of  the 
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interest  on  its  first  mortgage  bonds  on  April  i,  1889.  It  went 
into  the  hands  of  the  receiver  October  7,  1889,  in  proceed- 
ings instituted  by  a  second  mortgage  bondholder  in  behalf  of 
himself  and  others  of  this  class  for  the  foreclosure  of  the 
second  mortgage.  During  the  entire  period  from  the  mak- 
ing to  the  final  dishonor  oT  these  notes,  the  gross  earnin&^s  of 
the  company  exceeded  the  operating  expenses.  As  we  have 
seen,  no  interest  was  paid  on  second  mortgage  bonds  after 
the  giving  of  these  notes.  But  it  appears  that  after  April, 
1888,  and  while  these  notes  were  running  to  maturity,  certain 
bills  payable  of  the  railwav  company  were  paid  out  of  the 
earnings,  and  that  these  bills  were  made  in  order  to  raise 
funds  which  had  been  applied,  among  other  things,  to  the 
payment  of  interest  on  second  mortgage  bonds.  The  Lacka- 
wanna Company  now  intervenes,  and  prays  that  its  claim  be 
paid  out  of  the  earnings  of  the  road  in  the  hands  of  the  re- 
ceiver. 
The  supreme  court  has  established  that  a  railroad  mort- 

f[age,  so  long  as  the  road  is  kept  a  going  concern,  is  a  pecu- 
iar  piece  of  property.  The  holder  of  a  bond  se- 
cured  by  such  a  mortgage  takes  it  with  notice  that  Kquiubie 
the  earnings  of  the  railroad,  notwithstanding  that  ""  Jl',*"***' 
they  may  have  been  specially  pledged  for  his  debt, 
must  first  be  applied  to  the  current  expenses,  labor,  supplies, 
equipment,  and  such  permanent  improvements  as  are  abso- 
lutely necessary  before  they  can  be  used  for  the  payment  of 
his  interest.  And  if  perchance  he  be  paid,  leaving^  these  or 
any  of  these  unpaid,  this  would-be  the  diversion  o?  the  fund, 
and  a  person  holding  any  such  exceptional  claim  has  an 
equity,  under  certain  circumstances,  to  be  reimbursed,  by  hav- 
ing such  diversion  corrected  out  of  the  income  in  the  hands 
of  the  company  ;  and,  if  in  the  mean  time  a  receiver  has  been 
appointed,  out  of  the  earnings  in  the  hands  of  the  receiver. 
This  is  an  equity  founded  upon  the  doctrine  that  the  officers 
of  a  railway  company  are  trustees,  or,  perhaps,  we  should 
say  the  recipients  arid  holders,  of  a  trust  fund,  applicable 
first  to  claims  of  this  character,  and  after  them  to  the  interestr 
on  the  mortgage  debt.  The  origin  and  reason  for  this  equity 
are  found  in  the  fact  that  a  going  railroad  is  of  public  con- 
cern, and  must  be  kept  up.  Those  who  contribute  to  keep 
it  up  and  so  subserve  the  public  weal  are  rewarded.  This 
equity  is  enforced  whenever  suit  is  brought  by  the  mort- 
gagee to  enforce  his  mortgage,  and  is  held  superior  to  the 
legal  lien  of  the  mortgage.  This  doctrine  was  first  distinctly 
set  out  in  Fosdick  v.  Schall,  09  U.  S.  235,  and  is  sustained  by 
a  current  of  authority.  Miltenbergerz/.  Logansport  R.  Co., 
106  U.  S.  286, 12  Am.  &  Eng.  R.  Cas.  464 ;  Union  Trust  Co.  v. 
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Souther,  107  U.  S.  591,  11  Am.  &  Eng.  R.  Cas.  707;  Burn- 
ham  V.  Bowen,  in  U.  S.  776,  17  Am.  &  Eng.  R.  Cas.  308. 
It  seems  to  have  been  shaken  in  Kneeland  v,  American  -Loan 
&  Trust  Co.,  136  U.  S.  87,  43  Am.  &  Eng.  R.  Cas.  519,  but  in 
Kneeland  v.  Bass  Foundry  &  Mach.  Works,  140  U.  S.  592, 
the  court  quotes  with  approval  Fosdick  v.  Schall,  and  the 
authorities  following  it,  and  reaffirms  them.  The  only  quali- 
fication laid  down  is  that  this  equity  is  put  in  motion  as  to 
such  claims  only  as  arose  within  a  reasonable  time  before 
the  receiver  was  appointed.  The  term  "  a  reasonable  time  *' 
is  an  unknown,  or,  perhaps,  an  uncertain,  quantity ;  at  least 
it  depends  somewhat  on  the  circumstances  of  the  case  and 
somewhat  on  the  idiosyncracies  of  the  chancellor.  See  Paine 
V.  Central  Vt.  R.  Co.,  118  U.  S.  159,  25  Am.  &  Eng.  R.  Cas. 
37.    One  of  the  cases  fixes  the  limit  at  90  days.     Miltenber- 

er  V.  Logansport  R.  Co.,  106  U.  S.  288, 12  Am.  &  Eng.  R. 

Jas.  464.  In  Thomas  v.  Peoria  &  R.  I.  R.  Co.,  ^6  Fed.  Rep. 
•817,  36  Am.  &  Eng.  R.  Cas.  381,  six  months  is  selected  as  the 
limit.  Judge  Brewer,  in  Blair  v.  St.  Louis  N.  &  K.  R.  Co., 
22  Fed.  Rep.  471,  says  that  six  months  is  the  longest  time 
within  his  knowlege  that  has  ever  been  g^ven.  In  the  pres- 
ent case  18  months  elapsed  between  the  purchase  of  the  rails 
and  the  appointment  of  the  receiver. 

But,  as  we  have  seen,  this  claim  on  the  part  of  a  material 
man  is  protected  by  an  equity.  The  officers  of  the  company 
Bi«kt  4>f  !■•  ^^^^  ^^^  earnings  as  a  trust  fund,  in  which  claims 
^urreaor  of  this  character  have  a  preference.  The  payment 
■ifatMt  wb^  of  interest  to  bondholders,  these  material  claims 
«a4H4irt.  being  unpaid,  is  held  to  be  the  use  of  money 
««gMf.  belonging  to  them    for  the    benefit    of    others, 

and  the  diversion  of  the  fund  entitles  them  to  recoup. 
It  is  difficult,  under  these  circamstances,  to  see  how 
anj  creditor  of  this  class  can  be  defeated  in  his  ap- 
plication for  reimbursement,  unless  in  analogy  to  the 
statute  of  limitations,  or  unless  such  circumstances  exist 
as  will  induce  the  court  to  treat  it  as  a  stale  claim,  or  unless 
he  has  lost  an  opportunity  of  recovering  his  debt  from  the 
company,  or  unless  his  laches  has  operated  some  change  in 
the  position  of  the  mortgage  creditor.  At  the  time  this  debt 
was  incurred  the  whole  railroad  property,  present  and  future, 
was  covered  by  a  statutory  lien,  by  a  first  mortgage,  a  sec- 
ond mortgage,  and  an  income  mortgage.  The  rails  were  ab- 
solutely necessary  to  keep  the  road  a  going  concern.  The 
Lackawanna  Company  furnished  these  rails,  trusting  to  the 
statement  of  the  president  of  the  railway  company  that  they 
would  be  paid  out  of  th^  earnings.  These  belonged  to  the 
company,  (Fosdick  v.  Schall,  stipra)  and  the  president  could 
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so  dispose  of  them.  The  authorities  quoted  show  that  the 
Lackawanna  Company  belongs  to  a  class  of  creditors  who 
had  an  equity  over  these  earnings  even  as  against  bondhold- 
ers. When  the  notes  first  matured,  the  railroad  company 
had  defaulted  on  its  April  and  October  interest  of  its  second 
mortgage  bonds.  No  action  in* the  court  on  the  part  of  the 
Lackawanna  Company  could  have  collected  its  claim.  By 
pressure  on  the  company  it  was  paid  one  note.  But,  as  the 
end  of  the  struggle  of  the  railroad  company  was  inevitable^ 
the  Lackawanna  Company  had  the  right  to  rely  upon  its 
equity,  and  to  look  for  payment  out  of  the  diverted  funds. 
It  seems  to  me  that  this  claim  comes  within  the  principle 
and  the  protection  of  Fosdick  v,  Schall.  The  court  enforces 
this  equity  only  as  against  the  parties  who  seek  its  aid.  He 
who  seeks  equity  must  do  equity.  So  rigidly  is  this  ruleap« 
plied  that  when  a  receiver  is  appointed  at  tne  instance  of  a 
judgment  creditor  the  material  man  has  no  relief  of  this 
character,  because  as  to  such  creditor  there  has  been  no  di- 
version.  Kneeland  v.  American  Loan  Trust  Co.,  136  U.  S. 
90,  43  Am.  &  Eng.  R.  Cas.  519.  In  the  present  case  the  re- 
ceiver was  appointed  upon  the  prayer  and  at  the  instance  of 
the  second  mortgage  creditors,  and  as  against  them  the  in- 
tervenor  has  an  equity  to  have  the  moneys  diverted  to  the 
payment  of  their  interest  restored  from  such  portion  of  the 
earnings  in  the  hands  of  the  receiver  as  now  or  may  become 
applicable  to  tbeir  interest.  In  case  there  are  not  now,  and 
in  the  future  there  will  not  be,  such  earnings  in  the  hands  of 
the  receiver,  then  the  intervenors  may  be  paid  out  of  that 
part  of  the  proceeds  of  sale  of  the  riiortgage  property  to  be 
paid  hereafter  which  shall  be  applicable  to  the  second  mort- 
gage. The  rails  furnished  by  the  Lackawanna  Company 
were  not  only  a  necessity,  but  they  were  a  permanent  addu 
tion  to  the  value  of  the  road.  They  were  wisely  purchased, 
and  were  of  immediate  public  benefit.  They  saved  the 
branch  of  the  road  on  which  they  were  laid. 

But  the  intervenor  has  no  equity  as  against  the  first  mort- 
gage and  other  liens  superior  to  the  second  mortgage.    These 
classes  of  creditors  did  not  of  their  own  volition 
coqie  into  equity,  and  the  rule  cannot  be  applied     *W*« 
to  them  to  do  equity.    They  can  stand  on  their    ^^^^ 
legal  vested  lien.    True,  in  each  instance  they  filed 
cross  bills  by  leave  of  the  court.    They  could  not  have  been 
filed  without  such  leave.     Indiana  S.  K.  Co.  v.  Liverpool,  L. 
&  G.  Ins.  Co.,  109  U.  S.  168,  14  Am.  &  Eng.  R.  Cas.  606.    A 
cross  bill  is  brought  either  to  obtain  a  discovery  of  facts  in 
aid  of  the  defense  to  the  original  bill,  or  to  obtain  full  and 
complete  relief  to  all  parties  as  to  the  matters  charged  in 
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the  original  bill.  It  cannot  introduce  any  matter  not  em- 
braced in  the  original  bill,  for  it  is  auxiliary  to  the  pro- 
ceedings in  the  original  suit,  and  is  dependent  upon 
it.  The  original  and  cross  bills  are  so  intimately  con- 
nected together  that  they  constitute  but  one  suit.  Ay  res 
7\  Carver,  17  How.  (0.  'S.)  591  ;  Shields  v,  Barrow, 
Id,  130;  Field  r.  SchiefiFelin,  7  Johns.  Ch.  (N.  Y.)  250. 
The  dismissal  of  the  original  bill  will  dismiss  the  cross 
bill.  Dows  V.  Chicago,  ii  Wall.  (U.  S.)  108  ;  Cross 
V,  DeValle,  i  Wall.  (U.  S.)  5  ;  Milwaukee  &  M.  R.  Co.  v.  Mil- 
waukee &  St.  P.  R.  Co.,  6  Wall.  (U.  S.)742.  It  is  evident  that 
the  cross  bill  is  a  kind  of  defense, — a  proceeding  adopted  by 
a  party  because  he  has  been  brought  into  court  by  the  sub- 
poena, and  adopted  in  order  that  his  whole  right  be  adjudi- 
cated, since  the  complainant  has  forced  him  to  put  a  part  in 
adjudication.  This  being  so,  the  same  equity  does  not  arise 
against  the  first  mortgage  bondholders  as  against  the  second. 
It  does  not  appear  how  much  of  the  earnings  wer^adiverted 
for  the  payment  of  interest  on  the  second  mortgage  bonds. 
Let  this  be  done  before  the  special  master,  and  let  him  re- 
|)()rt  thereon. 

Railroad  Mortgage— Rul«  in  Fosdick  v.  8ehall-—Paym ant  of  Currant  Cipan- 
aat  ato.,  during  Racaiverthip.— This  subject  has  been  exhaustively  consid- 
ered in  the  note,  38  Am.  &  Eng.  R.  Cas.  571. 

8ala  of  Rolling  Stock  with  Ratarvation  of  Titia — Cffact  of  Failure  to  Racord 
— Rights  of  Mortgagees  of  After  Acquired  Property. — In  Central  Trust  Co. 
V,  Marietta  etc.  R.  Co.,  48  Fed.  Rep.  865,  868,  a  car  manufacturer  sold  to 
a  railroad  company  certain  cars  under  an  agreement  bv  which  he  reserved 
the  title  to  the  cars  until  the  purchase  money  should  be  paid ;  this  agree- 
ment was  in  writing  but  was  never  recorded.  Prior  to  the  purchase  the 
company  had  issued  bonds  secured  by  a  mortgage  to  a  trust  company 
covering  all  after  acquired  as  well  as  existing  property.  In  the  suit  by 
the  trust  company  to  foreclose  the  mortgage  the  manufacturer  intervened 
setting  up  his  claim  under  his  reservation  of  title.  It  was  held  that  the 
trust  company  was  not  a  third  party  within  the  meaning  of  {19$$^  ^^ 
Georgia  Code  requiring  that  in  conditional  sales  of  property  delivered  to 
the  purchaser,  title  can  only  be  reserved  by  a  writing  /'  auly  executed  and 
recorded  as  a  mortgage  on  personality ; "  that  the  trust  company  there- 
fore couid  not  invalidate  the  manufacturer's  reservation  of  title  by  setting 
of  the  statute,  as  such  statute  was  intended  only  for  the  benefit  of  subse- 
quent purchasers  and  creditors  of  the  vendor.  Nor  were  the  rights  of  the 
manufacturer  appealed  by  Laws  of  Ga.  1889,  p.  188  validating  constitutional 
sales  of  rolling;  stock  to  railroad  companies  with  reservation  of  title,  but 
requiring  (§3); that  such  reservation  shall  be  in  writing,  and  shall  be  re- 
corded withia  six,  fnoath,s  after  the  execution  thereof;  that  act  was  also . 
intended  for' the  benefit  of  third  .'parties  only,  and  operated  to  repeal 
{19554  no  further  than  to  provide  a  different  method  for  the  execution  of 
contracts  for  the  conditional  sale  of  railroad  equipments.  Central  Trust 
Co.  V.  Marietta  etc.  R.  Co..  48  Fed.  Rep.  865.  868. 

Conditional  Sale  of  Rolling  atock— Title  Reserved -RighU  of  Vendor  aa 
Against  Subsequent  Mortgage  Bondholders. — A  manufacturer  sold  rolling 
stock  to  an  improvement  company  reserving  the  title  thereto  until  the 
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purchase  money  should  be  paid.  The  improvement  company  transferred 
the  rolling  stock  to  a  railroad  company  in  order  that  the  latter  might  be 
enabled  to  raise  money  on  bonds  secured  by  a  mortgage  on  its  road  and 
equipments.  In  a  suit  in  equity  to  foreclose  such  mortgage,  Held  that 
the  manufacturer  having  had  no  notice  of  the  equities  existing  between 
the  purchasers  of  the  bonds  of  the  railroad  company  and  the  improvement 
•company,  was  entitled  to  the  rolling  stock,  the  title  to  which  he  had  re- 
uined.    Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  48  Fed.  Rep.  864. 

8am«->8am«— R«sal«  by  lmproY«m«nt  Company— Estoppel  In  8ueh  a 
Case. — The  improvement  company  being  estopped  from  setting  up  title 
against  the  bondholders  by  the  fact  that  the  bonds  of  the  railroad  com- 
pany were  placed  through  its  instrumentality,  the  original  vendor  could 
take  nothing  by  a  resale  to  him  by  the  improvement  company  of  such 
rolling  stock.  Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  48  Fed.  Rep. 
■864. 

Railroad  Equipped  with  Rotting  Steele  by  Improvement  Company— Issue 
«f  Bonds  of  Equipped  Road— Company  Estopped  to  Call  the  Transaction 
a  Loan.— An  improvement  company,  interested  in  the  construction  ot  a 
railroad,  and  whose  president  was  a  stockholder  in  the  railroad  company 
and  largely  interested  as  a  contractor  in  the  construction  of  the  railroad, 
•equipped  the  railroad  with  rolling  stock,  and  caused  the  same  to  be  marked 
with  the  name  of  the  railroad  company,  its  object  beir\g  to  enable  the  rail- 
road company  to  issue  certain  bonds,  secured  by  mortgage  on  its  railroad 
4ts  an  equipped  railroad.  Such  bonds  were  issued  and  placed  through  the 
instnimentalitv  of  the  president  of  the  improvement  companjr.  In  a  suit 
by  a  holder  of  the  bonds  to  foreclose  such  mortgage,  an  assignee  of  the 
improvement  company  intervened,  claiming  the  rolling  stock.  Held,  that 
the  improvement  company  and  its  assignee  were  estopped  to  allege  that 
the  transaction  in  question  constituted  a  gratuitous  loan  of  the  rolling 
^ock,  or  to  deny  the  title  of  the  railway  company  thereto  as  acainst  plaint- 
iff. Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  48  Fed.  Rep.  050,  reversing 
48  Fed.  Rep.  32  (abstracted  48  Am.  &  Eng.  R.  Cas.  681.) 


Bound 
South  Carolina  R.  Co.  et  al. 

{U,  S.  Circuit  Court  D.  S,  Car,  June  p,  J892,  so  Fed.  Rep.  853) 

Trustees  in  Railroad  Mortgage— Good  Faith  in  Declaring  Seeured  Bonds 
Past  Due.— The  trustees  in  a  railroad  mortgage  are  bound  to  use  the 
utmost  good  faith  in  exercising  their  power  to  declare  all  bonds  secured 
by  the  mortgage  past  due.  and  may  exercise  such  power  onlv  when  the 
best  interests  of  the  bondholders  demand  it.  However  large  their  discre- 
tion in  such  matters  its  exercise  is  subject  to  the  control  of  the  court. 

Sale  of  Road  Under  Mortgage  Foreclosure— When  Ordered.— Where  it 
appears  that^  although  a  riairro'ad '  has  been  managed  with  ability'  and' 
economy  by  the  receiver  for  three  years,  no  interest  has  been  paid  on  any 
securities  for  a  year,  and  that  a  majority  of  the  lien  holders  urge  a  sale, 
the  court  will  order  a  sale  of  the  road  notwithstanding  it  is  opposed  by 
the  senior  security  holders. 

In  equity. 
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Mitchell  &  Smith,  for  plaintiff. 

Wheeler  H.  Peckham^  Louis  C.  Ledyard^  E,  Ellery  Anderson^  A 
M.  Dilloway,  Smythe  &  Leo^  5.  Lord^  T.  W.  Bacon  and  Asher 
D.  Cohen  for  defendants. 

SiMONTON,  District  Judge. — This  bill  is  filed  in  behalf  of 
second  mortgage  bondholders  of  the  South  Carolina  Rail- 
caieiutod.  ^^y  Companjr,  praying  foreclosure  of  that  mort- 
gage. The  railroad  property  of  the  defendant  was 
purchased  at  a  sale  ordered  in  this  court,  foreclosing  a  mort- 
gage of  the  South  Carolina  Railroad  Company.  This  prop- 
erty  is  now  covered  by  several  liens.  The  first  is  the  lien  of 
certain  bonds  of  the  Louisville,  Cincinnati  &  Charleston 
Railroad  Company,  (afterwards  called  the  "  South  Carolina 
Railroad  Company/*)  created  by  statute.  This  lien  is  now 
represented  by  the  claim  of  Henry  Thomas  Coghlan,  which 
has  been  reduced  to  a  decree,  and  at  present,  with  interest, 
is  about  $67,000.  The  next  in  rank  is  the  lien  ot  a  mortgage 
of  the  South  Carolina  Railroad  Company  to  Walker  and 
others,  trustees.  Of  the  bonds  secured  by  this  lien  there 
are  outstanding,  past  due,  $253,825.31.  Next  comes  the 
lien  of  the  consolidated  first  mortgage  of  the  South  Caro- 
lina Railway  Company  securing  bonds  of  the  par  value  of 
$5.000,000..  The  interest  on  all  the  bonds  secured  by  these 
liens  has  been  paid,  except  for  the  past  year.  The  next  lien 
is  that  of  the  second  mortgage  bonds  of  the  South  Carolina 
Railway  Company,  to  which  class  complainant  belongs. 
Then  come  income  bonds  and  the  stock.  No  interest  has 
been  paid  on  the  second  mortgage  bonds  or  the  income 
bonds  since  July,  1888.  The  bill  made  the  railway  com- 
pany, the  trustees  of  the  Walker  mortgage,  the  trustees  of 
the  first  consolidated  mortgage,  Barnes  &  Sloan,  the  trustees 
of  the  second  mortgage,  and  the  trustees  of  the  income 
bonds,  and  also  Henry  Thomas  Coghlan,  defendants.  Cross 
bills  have  been  filed  by  Barnes  &  Sloan,  trustees,  by  Walker 
et  aL,  trustees,  and  by  Coghlan.  Certain  holders  of  first 
consolidated  mortgage  bonds.  Smith  and  others,  upon  peti- 
tion showing  reason  therefor,  were  permitted' to  come  in 
and  appear  in  behalf  of  themselves  and  certain  other  bond- 
holders of  the  same  class  and  of  like  mind  as  themselves,  and 
they  also  have  filed  a  cross  bill.  Barnes  &  Sloan,  trustees 
of  the  first  consolidated  mortgage,  after  service  of  the  bill 
filed  in  this  cause,  and  before  answering,  exercised  the  power 
given  them  in  their  mortgage,  and  declared  all  the  consoli- 
dated first  mortgage  bonds  past  due.  They  then  filed  their 
cross  bill,  praying  foreclosure  of  their  mortgagee.  The  cross 
bill  of  Smith  and  others,  bondholders,  under  this  mortgage^ 
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antag^onize  the  position  of  these  trustees,  aver  that  the  act 
declaring  the  bonds  past  due  was  ill  advised,  in  fact  an  im- 
proper exercise  of  the  power  uncalled  for,  operative  only  of 
injury  to  the  cestui  que  trust,  and  void.  They  pray  that  the 
mortgage  be  not  foreclosed.  The  cross  bill  of  Walker  and 
others,  trustees,  prays  the  foreclosure  of  their  mortgage. 
Coghlan  asks  that  a  sale  be  had  of  all  the  mortgaged  prop- 
erty to  realize  his  debt.  The  income  bondholders  and  the 
company  concur  in  the  prayer  that  the  property  be  sold. 

At  the  hearing  the  first  question  discussed  was  that 
between  the  trustees  of  the  first  consolidated  mortgage 
and  the  bondholders,  their  cestuis  que  trustent,  who  11^^1.^11- 
arraign  and  antagonize  their  action  in  declaring  boiidipMt 
the  bonds  past  due,  and  seeking  a  foreclosure  of  dn^-Diwrt- 
the  mortgage.  This  question  was  argued  at  length,  |*®*  ®'  *"•• 
and  with  great  ability.  There  can  be  no  doubt 
that,  however  large  the  discretion  of  trustees  tnay  be  in  the 
exercise  and  execution  of  their  trusts,  the  court  never  loses 
its  power  to  review  the  use  of  this  discretion,  and,  if  need 
be,  to  correct  atiy  abuse  in  its  exercise.  Perry,  Trusts,  §511, 
and  cases  quoted.  Compare  Michoud  v,  Girod,  4  How.  (U. 
S.)  554;  Wormley  v,  Wormley,  8  Wheat.  (U.  S.)44i ;  Oliver 
V.  Piaatt,  3  How.  (U.  wS.)  400;  Markey  v,  Langley,  92  U.  S. 
142 ;  Pray  v.  Belt,  i  Pet.  (U.  S.)  670.  A  trustee,  in  dealing 
with  his  cestui  que  trust,  or  in  the  management  of  the  trust 
estate,  must  always  show  uberrima  fides.  He  must  never 
lose  sight  ot  the  fact  that  he  is  acting  for  another,  who  is  the 
real  beneficiary ;  and  no  thought  or  hope  or  purpose  of  per- 
sonal advantage  can  have  part  in  the  motive  for  or  in  the 
result  of  his  act.  Perry,  Trusts,  §  427.  If  discretion  be  given 
to  him  by  the  instrument  creating  the  trust,  *'  this  discretion 
may  be  hkened  to  that  of  judges.  It  is  not  arbitrary  discre- 
tion. It  does  not  include  the  unrestrained  power  to  do  what 
the  trustee  pleases.  To  extend  it  that  far  is  to  make  it  a 
means  of  destroying  the  tru'st  which  it  was  intended  to  aid 
and  maintain.  The  trustee,  instead  of  doing  merely  what  in 
his  present  circumstances  he  chooses  to  do  in  deference  to 
his  interests  or  inclinations,  is  to  do  that  which  his  honest, 
disinterested  judgment  approves,  or  ought  to  approve.  He 
must  not  act  under  the  impulse  of  fraud,  collusion,  or  self- 
interest."  Freeman's  Note  to  Read  v.  Patterson,  44  N.  J. 
Eq.  211,  6  Am.  St.  Rep.  885.  No  actual  fraud  or  collusion 
is  charged.  The  objection  to  the  action  upon  the  part  of 
the  trustees  is  that  it  was  dictated  or  controlled  by  self  inter- 
est. It  is  alleged  that  the  trustees  Barnes  &  Sloan  used 
their  discretion  in  disregard  of  the  interest  of  the  holders  of 
first  consolidated  mortgage  bonds,  against  their  interest  in 
51  A.  &  E.  R.  Gas— 5. 
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fact,  and  in  the  interest  of  junior  securities,  of  which  Sloan 
was  a  large  holder,  and  for  whom  Barnes  was  a  trustee 
under  the  second  mortgage,  as  well  as  a  holder  of  bonds 
under  this  second  mortgage.  The  inquiry  is,  were  they 
biased  by  their  interest?  Neither  of  them  owned  a  first 
consolidated  mortgage  bond,  or  any  prior  securities.  Both 
of  them  were  interested  in  junior  securities.  Upon  notifica- 
tion of  this  suit  by  Bound  they  declared  all  of  the  first  con- 
solidated mortgage  bonds  past  due.  As  the  necessary  result 
of  this,  the  negotiability  of  the  bonds  and  their  value  as  an 
investment  were  at  once  destroyed.  If  the  failure  to  pay 
coupons  had  depressed  their  market  value,  this  action  tended 
to  depress  them  still  more.  In  fact  it  made  it  the  chief  in- 
terest of  every  holder  of  such  bonds  to  press  foreclosure  and 
sale  of  the  railroad  property,  so  as  to  realize  their  principal 
as  soon  as  practicable.  Those  whose  necessities  prevented 
the  ability  to  await  this  result  had  no  other  alternative  than 
to  sell  upon  a  depressed  market.  Nor  was  this  action  on 
the  part  of  the  trustees  essential  to  secure  payment  of  the 
bonds  in  case  of  a  sale  of  the  road,  or  to  compel  a  sale  of  the 
road,  and  so  foreclosing  the  first  mortgage.  One  coupon 
was  past  due.  The  aggregate  was  $150,000.  This  would 
iiave  sustained  a  cross  bill  for  foreclosure  of  that  mortgage. 
If  such  a  bill  was  sustained,  and  a  decree  of  foreclosure  pre- 
pared, then  the  bonds  could  have  been  declared  past  due,  or 
the  court  would  have  ordered  the  net  proceeds  of  sale  applied 
to  them.  The  effect  of  the  declaration  was  to  make  a  fore- 
closure  inevitable,  and  to  prevent  any  examination  or  inves- 
tigation into  the  causes  of  the  apparent  insolvency  of  the 
company.  This  insolvency  may  nave  been  occasioned  b^ 
bad  and  extravagant  management.  The  correction  of  this 
may  have  saved  the  credit  and  solvency  of  the  road.  The 
action  of  the  trustees  shut  out  any  practical  result  from  any 
investigation.  The  trustees  acted  suo  moiu,  without  consult- 
ing a  single  first  mortgage  bondholder.  On  the  other  hand, 
the  declaration  was  clearly  to  the  interest  of  junior  securities. 
It  assisted  materially  the  scheme  of  reorganization  which 
had  been  suggested  and  was  languishing,  whereby  the  first 
mortgage  bondholders  were  required  to  give  up  i  per  cent, 
of  interest  per  annum, — takes  percent,  instead  of 6  percent, 
bonds, — and  thus  lighten  the  load  of  the  junior  securities. 
There  must  have  been  other  advantages  to  these  junior 
securities,  for  all  of  them  are  here  favoring  this  declaration. 
Yet  Mr.  Barnes,  as  trustee  for  the  second  mortgage,  when 
asked  to  pursue  the  same  course  and  exercise  the  same  power 
with  regard  to  the  second  mortgage  bonds,  refused  to  do  so. 
It  would  thus  appear  that  this  act  was  without  any  advan- 
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tagfe  to  the  first  mortgage,  and  may  have  been  of  advantage 
to  the  junior  securities.  It  is  difficult  to  escape  the  conclu- 
sion  that  the  trustees,  owners,  and  guardians  of  junior  securi- 
ties, unconsciously  it  may  be,  were  influenced  by  their  own 
personal  interest,  and  were  blinded  as  to  the  interest  of  their 
cesiiii  que  trust. 

In  the  view  which  we  take  of  the  case,  the  further  discus- 
sion of  this  question  is  unnecessary. ,  The  prayer  of  the  cross 
bill  of  Walker  et  aL,  trustees,  and  that  of  Coghlan, 
are  not  resisted.  They  are  entitled  to  their  money,  ^i*,^.  "** 
As  the  railroad  property  is  a  unit,  and  is  valuable 
for  this  reason,  it  will  not  be  advisable,  were  it  possible,  to 
sell  a  part  of  it  to  satisfy  these  claims.  It  is  to  the  interest 
of  all  parties  that  if  a  sale  be  had  it  must  be  of  the  whole. 
If  the  sale  be  postponed,  such  postponement  would  be  in  the 
interest  of  the  holders  of  a  part  of  the  first  consolidated 
mortgage  bonds,  and  against  the  wishes  of  the  holders  of  all 
other  securities  and  of  the  railway  company.  The  experience 
of  the  past  three  years  shows  the  exercise  of  great  economy 
and  ability  by  the  receiver  and  his  subordinates.  With  the 
exception  of  the  current  year,  the  business  has  been  excel- 
lent. Yet  all  the  earnings  nave  been  needed  for  the  equipment 
of  the  road,  and  for  keeping  it  in  proper  order  and  repair. 
The  surplus  has,  from  time  to  time,  been  applied  to  the  inter- 
est  on  the  oldest  securities  and  the  past  aue  coupons  of  the 
first  consolidated  mortgage.  The  interest  on  all  these  secu- 
rities is  in  default  one  year.  No  interest  whatever  has  been 
paid  upon  the  junior  securities.  It  is  true  that  the  money 
expended  upon  the  road  has  made  the  whole  property  much 
more  valuable,  and  to  this  extent  all  the  securities  are  bene- 
fited. But  primarily  the  senior  securities  enjoy  the  benefit 
of  these  expenditures.  And  it  would  be  inequitable  to  de- 
prive the  junior  securities  of  any  advantage  which  might  be 
derived  from  an  enhanced  price  at  a  sale,  and  a  recovery  of 
a  part  at  least  of  their  principal.  A  postponement  of  the 
sale,  therefore,  may  do  no  good  to  any  but  a  class  of  the 
secured  creditors,  and  may  be  a  great  injury  to  every  other 
class.  Where  there  are  two  classes  of  creditors  before  the 
court,  one  of  which  is  safe  at  all  events,  and  the  safety  of 
the  other  is  doubtful,  the  latter  class  are  entitled  to  the  con- 
sideration  and  care  of  the  court.  All  parties  in  interest  are 
before  us. 

A  decree  will  be  passed  for  the  sale  of  all  the  property 
covered  by  the  several  liens  and  mortgages  ascertained  and 
mentioned,  in  which  provision  shall  be  made  declaring  all 
first  consolidated  mortgage  bonds  entitled  to  payment  as  if 
past  due,  which  decree  shall  provide  for  a  sufficient  cash 
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payment  to  meet  the  costs  and  expenses  of  the  case,  and  to 
liquidate  the  obligations  of  the  receiver  which  have  been 
entered  into  with  the  sanction  of  the  court. 
Bond,  Circuit  Judge,  concurs. 

Railroad  Mortgagee  Bond— Indortement — Right  of  Indorser  to  ForecioM 
Mortgage  before  Maturity— Coupons. — In  Pennsylvania  R.Co.  v.  Allegheny 
Valley  R.  Co.,  48  Fed.  Rep.  139,  the  Allegheny  Company  negotiated  its 
coupon  bonds  secured  by  a  mdrtgage  on  its  road,  each  bond  being  indorsed 
by  the  Pennsylvania  Company,  the  indorser  binding  itself  to  purchase  at 
maturity  the  bonds  and  each  interest  coupon  at  par  "  and  when  so  pur- 
chased each  and  all  of  said  bonds  and  coupons  are  to  be  held  by  the  said 
company  with  the  rights  thereby  given  and  with  all  the  benefit  of  every 
security  thereof.**  The  Pennsylvania  Company  having  been  obliged  to 
purchase  coupons,  tiled  a  bill  before  maturity  of  the  .bonds  to  foreclose 
the  mortgage.  It  was  held  that  such  a  construction  must  be  adopted  as 
would  preserve  to  the  bondholders  their  mort^^e  Hen  and  that  Penn- 
sylvania Company  could  have  no  right  to  deprive  them  of nt  until  it  had 
fully  ])erformed  its  obligations  as  set  forth  in  its  indorsement ;  and  that 
in  the  meantime  its  remedies  upon  the  purchase  coupons  must  be  so  ex- 
ercised as  not  to  impair  the  bondholder's  security. 

Same— Sale  of  Road  for  Debt— When  Ordered — Preservation  of  Lien  of 
Unmatured  Debt. — Where  the  equities  of  all  the  parties  in  interest  will  be 
best  subserved  by  a  sale  of  the  road  subject  to  the  lien  of  the  mortgage 
as  to  the  principal  of  the  bonds  thereby  secured  and  the  interest  payable 
after  the  making  of  the  sale,  the  sale  will  be  decreed  but  equity  has  power 
in  such  case  to  so  mold  its  decree  as  to  order  the  sale  of  the  mortgaged 
property  to  satisfy  that  part  of  the  debt  which  is  due,  and  still  preserve 
the  lien  upon  the  mortgaged  premises  in  the  hands  of  the  purchaser  as 
to  the  unmatured  part  of  the  debt.  Pennsylvania  R.  Co.  v,  Allegheny 
Valley  R.  Co.,  48  Fed.  Rep.  139. 


Mayer 

V. 

Fort  Wayne,  Cincinnati  &  Louisville  R.  Co. 

{Indiana   Supreme   Courts  June  /f,  18^2.) 

Sale  of  Railroad  Under  Foreclosure — Liability  of  New  Company  for  Debts 
of  Old  Company. — Where  the  plaintiff  contracts  to  construct  a  station  for 
a  railroad  company,  and  after  completion  the  road  is  sold  under  a 
mortgage  foreclosure  sale  and  bought  in  by  the  bondholders  who  organ- 
ized a  new  corporation  to  own  and  operate  it,  such  corporation  is  not  liable 
to  the  plaintiff  for  the  amount  due  on  the  contract,  although  it  takes  (>os- 
session  of  and  uses  the  station.  Nor  would  the  mere  fact  that  the  bond- 
holders of  the  original  company  agreed  that  a  certain  sum  should  be  set 
aside  to  pay  sundry  claims,  create  a  liability  on  the  part  of  the  new  com- 
pany. 

Same— Averments  at  to  the  Identity  of  Old  and  New  Companies. — A 
general  averment   that  defendant  is  the  same  corporation  as  the  one 
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which  entered  into  the  contract,  gives  way  to  specific  averments  which 
show  that  defendant  is  a  new  corporation,  organized  by  the  purchasers  at 
the  foreclosure  sale. 

Appeal  from  Wayne  Circuit  Court. 

U,  D,  Cole,  and  Fox  &  Robbins,  for  appellant. 

Hackedorne,  Mellett,  Belle  &  Morris,  tor  appellee. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
the  appellee  is  a  railway  corporation  organized  under, 
the  laws  of  this  state  ;  that  it  is  the  same  corpora-  OMtiute^. 
tion,  under  a  different  name  and  holding  the  same 
property,  as  the  Ft.  Wayne,  Muncie  &  Cincinnati  Railroad 
Company ;  that  the  company  last  named  executed  a  mortgage 
on  the  9th  day  of  June,  1889,  to  Alfred  P.  Edgerton  and 
Jesse  S.  Williams,  trustees,  to  secure  the  payment  of  $1,800,- 
000,  covering  all  the  property  of  the  company ;  that  this 
mortgage  was  subsequently  foreclosed,  and  a  sale  of  the  prop- 
erty made  upon  the  decree;  that  the  purchasers  of  the  prop- 
erty were  bondholders  and  reorganized  the  company  ;  that 
prior  to  the  reorganization  of  the  company  by  the  purchasers 
at  the  foreclosure  sale,  the  appellant  entered  into  a  contract 
with  the  Ft.  Wayne,  Muncie  &  Cincinnati  Railroad  Company 
and  the  Cincinnati,  Hamilton  &  Indianapolis  Railroad  Com- 
pany for  the  construction  of  a  joint  passenger  station  at  the 
junction  (ft  the  two  roads  at  ConftersviUe;  that  by  the  terms 
of  the  agreement  the  appellant  was  to  receive  from  each  of 
the  companies  $750,  and  was  himself  to  pay  $1,000  towards 
the  construction  of  the  station ;  that  he  performed  his  part 
of  the  agreement,  and  erected  the  building  provided  by  the 
contract;  that  the  building  was  accepted  by  the  companies, 
and  they  entered  into  possession  of  it  on  the  ist  day  of  Sep- 
tember, 1874;  that  neither  the  appellee  nor  its  predecessor 
has  paid  the  sum  agreed  upon,  nor  any  part  thereof.  It  is 
alleged*  in  general  terms,  that  the  sum  of  $150,000  was  set 
aside  to  pay  sundry  claims,  and  that  the  claim  of  the  appel- 
lant was  among  those  so  provided  for,  but  there  is  no  allega- 
tion, directly  or  indirectly,  showing  by  whom  the  sum  named 
was  set  apart.  The  written  contract  made  part  of  the  com- 
plaint was  executed  between  the  persons  holding  the  bonds 
which  the  mortgage  was  executed  to  secure,  and  it  provides 
that  the  sum  named  shall  be  **  retained  by  the  company, 
which  may  be  used  by  the  board  of  directors  in  settlement 
of  the  claim  of  the  Liverpool  &  London  &  Globe  Insurance 
Company,  and  for  other  small  claims,  so  far  as  may  be  re- 
quired." 

It  is  a  familiar   rule   of  pleading  that  specific  averments 
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control  general   ones.      Reynolds  t/.  Copeland,  71  Ind.  422; 

See  cases  cited  in  Elliott  App.  Proc.  §  656,  p.  588, 
ATern«tttiai  note  I.  The  general  averment  that  the  appellee  is 
ofoWMd Mw  ^^^^  same  corporation  as  the  one  that  entered  into 
•ompaViei?**  ^^^  Contract  with  the  appellant  gives  way  to  the 

specific  averments,  which  show  that  the  appellee 
is  a  new  corporation,  organized  by  the  purchasers  at  the 
foreclosure  sale.  There  can  therefore  be  no  recovery  upon 
the  theory  that  the  corporation  here  sued  is  the  same  as  the 
one  with  which  the  appellants  contracted. 

The  provision  in  the  contract  between  the  bondholders, 
which  we  have  quoted,  does  not  bind  the  appellee  to  pay  the 

appellant  any  sum  whatever.  It  simply  author- 
Hew  eonpany  jzes  the  directors  to  use  that  sum  as  they  majr 
eoBtract!*  ®*  deem  necessary  in  payment  of  claims.     But,  if  it 

were  conceded  that  tne  provision  does  create  an 
obligation  in  favor  of  the  appellant,  still  there  is  no  right  to 
recover  upon  it,  because  it  does  not  appear  that  the  sum  was 
not  properly  used  to  pay  the  claim  specified,  or  other  claims 
having  rightful  precedence  of  the  appellants'  claim.  We  un- 
derstand counsel,  however,  to  place  their  right  to  a  recovery 
mainly  upon  the  ground  that  the  facts  show  an  equitable 
claim.  Their  contention  is  that,  as  the  new  company  used 
the  building  erected  by  their  client,  it  must  pay  the  debt  of 
its  predecessor.  This  contention  cannot  prevail*  The  old 
company  was  the  debtor  of  the  appellant,  but  the  new  did 
not  become  liable  for  that  debt.  A  corporation  formed  by 
bondholders,  who  purchase  at  a  sale  upon  a  decree  foreclos- 
ing the  mortgage  securing  their  bonds,  does  not  become 
liable  for  the  debts  of  the  mortgagor.  It  is  assumed  by  coun- 
sel that  the  appellee  is  liable  in  equity  because  it  took  pos- 
session of  the  appellant's  property.  But  this  presumption  is 
one  that  cannot  be  supported.  There  is  nothing  in  the  com- 
plaint showing  that  the  appellant  owned  the  station.  On  the 
contrary,  the  facts  statea  show  simply  that  the  corporation 
with  whom  the  appellant  contracted  promised  to  pay  him  a 
designated  sum  of^  money,  and  for  that  sum  became  nis  debft>r. 
The  cases  of  Lake  Erie  &  W.  R.  Co.  v.  Griffin,  107  Ind.  464, 
27  Am.  &  Eng.  R.  Cas.  394;  Bloomfield  R.  Co.  z/.  Grace,  112 
Ind.  128,  and  cases  of  like  character, — are  not  in  point,  for 
in  those  cases  possession  of  the  complainant's  property  was 
taken  and  held  by  the  railroad  company.  This  case  is  in  no 
respect  different  from  that  wherein  one  man  agrees  to  build  a 
house  for  another,  for  which  the  other  promises  to  pay  a  given 
sum,  and  a  third  person  becomes  the  owner  of  the  house  by 
purchase  at  a  safe  made  upon  a  decree  foreclosing  a  prior 
mortgage.     In  the  case  supposed  we  think  it  beyond  contro- 
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versy  that  the  purchaser  could  not  be  held  for  the  debt  ot 
the  mortgagor  to  the  builder  of  the  house,  and  the  principle 
which  rules  the  supposed  case  must  determine  the  actual 
one.  As  the  appellant  has  no  cause  of  action  -the  judgment 
must  be  affirmed,  upon  the  assignment  of  cross  errors. 
See  authorities  cited  in  Elliott,  App.  Proc.  §§  417,  418. 
Judgment  affirmed. 

Foreclosure  of  Railroad  Mortgage— Liability  of  Purchaser  for  Debts  of  Old 
Company.— See  notes,  30  Am.  &  Eng.  R.  Cas.  155  ;  17  Am.  &  Eng.  R.  Cas. 
242;  44 /dT.  72. 

Same— Liability  of  Purchasers  for  Claims  Accrued  Prior  to  Purchase — Spec- 
ial Limitation.— A  decree  of  foreclosure  and  sale  made  under  a  railroad 
mortgage  provided  that  the  purchaser  should  pay  off  all  claims  incurred 
by  the  receiver  and  that  all  such  claims  shall  be  barred  unless  presented 
SIX  months  after  the  confirmation  of  the  sale.  The  decree  confirming  the 
sale  provided  that  a  deed  should  be  given  and  the  purchasers  should  take 
the  property,  the  deed  to  recite  that  they  took  it  subject  to  all  claims 
incurred  by  the  receiver ;  no  objection  was  ever  made  by  the  purchasers 
to  the  terms  of  the  decree.  More  than  six  months  after  the  confirmation 
a  party  filed  a  claim  for  damages  for  an  injury  caused  by  the  negligence 
of  one  of  the  receiver's  employes.  The  purchasers  set  up  in  defense  the 
SIX  months  limitation.  NM,  that  the  defense  could  not  be  made;  the 
court  had  discretion  to  abrogate  the  six  months  limitation,  and,  as  the  re- 
ceiver had  been  discharged,  to  decree  that  the  purchasers  should  pay  the 
amount  of  the  claim.     Olcott  v,  Headrick,  141  U.  S.  543. 

Same— State  and  FederalCourts— "Successor."— While  a  railroad  was* in 
the  hands  of  a  receiver  appointed  by  a  federal  court,  a  decree  was  made 
•'y  the  supreme  court  of  the  state  compelling  the  company  "  its  successors, 
^^»g:ns,  grantees  and  lessees"  to  operate  a  certain  part  of  the  road.     After- 
wards the  mortgage  on  the  road  was  foreclosed  by  decree  of    the  federal 
court  and  at  the  sale  thereunder  was   purchased    by  a  corporation   which 
conveyed  to  the  defendant.     Upon  an  application  for  an  order  against  de- 
l^ndant  to  show  cause  why  the  decree  of  the  state  court  should   not  be  en- 
'•1?^^  against  it.  it  admitted  the  facts  as  stated  but  denied   that   it   was 
j^**^  successor,  assign,  grantee  or  lessee"  of  the  original  company,    //f/d, 
taat  this  defense  couid  not  avail ;  the  defendant  was  a  successor  of    the 
^^'^pany  against  which  the  decree  was  rendered.     Nor  could  the  defend- 
^^^  Company  defend  on  the  ground  that  it  had  leased  the  line  in  question 
^  Another  road  and  that  if  the  decree  were  enforced  a  rental  of  $14,000  a 
i^J'  will  be  lost  to  it.     State  v.  Iowa  Cent.  R.  Co.,  (Iowa  Oct.  16,  1891)  50 
^•W.  Rep.  280. 

y  Y^reclosure  of  Mortgage— Right  of  Vendor  of  Rolling  Stock   Where  its 

^■**e  has  Increased  Since  the  Sale-— In  a  suit  to  foreclose  a  railroad  mort- , 

2^^  in  which  an  intervenor  claimed  title  to  certain  rolling  stock  as  vendor 

l^'^^^r  conditional  sale,  the  evidence  showed  that  the  value  of  rolling  stock 

^^  increased  10  per  cent,  since  the  time  when  furnished   by  the   inter- 

sh*^^*"*    "^^^^  ^^^^  '"  determining  the  sum  which  the  receiver  in  the  suit 

?^uld  pay  in  order  to  retain  possession  of  the  rolling  stock,  10  per  cent. 

J^^uld  be  added  to  the  cost  thereof,  before  deducting  the  annual  percent- 

^^  for  wear  and  tear.    Central  Trust  Co.  v.  Marietta,  etc.,  R.  Co.,  48  Fed. 

*^^P.  875. 

^«ime— Right  of  Insolvent  Defendant  Company  to  Have  Payments  Out  of 

^^  Assets  Made  to  its  Attorney  and  Secretary.—In  a  suit  to  foreclose   a 

Uiortgage  of  a  railroad  it  appeared  that  the  company    was    insolvent,  its 
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property  in  the  hands  of  a  receiver,  and  its  assets  insufficient  to  pay 
mortgage  bonds.  The  company  contested  the  validity  of  the  bonds  and 
in  the  course  of  the  suit  moved  the  court  to  order  the  receiver  to  pay  cer- 
tain sums  to  its  counsel  for  services  rendered  and  to  be  rendered  and  also 
for  its  office  expenses  and  its  secretary's  salary,  insisting  that  these  pay- 
ments were  absolutely  necessary^  to  enable  it  to  defend  and  to  maintain  its 
corporate  existence.  Held,  that  as  such  bonds  were  prima  facie  vs\\d  and 
the  assets  insufficient  to  pay  them,  the  nolders  were  entitled  to  all  the 
assets,  and  such  payments  could  not  be  made,  since  to  make  them  would 
be  to  impair  the  vested  rights  of  the  bondholders.  •  Union  L.  &  T.  Co.  v. 
Southern  Cal.  Motor  R.  Co.,  51  Fed.  Rep.  106. 

Same— Federal  and  State  Courts — Respective  Jurisdiction. — A  company 
owning  a  road  running  through  several  states  purchased  a  small  road 
lying  entirely  within  a  certain  state  and  afterwards  mortgaged  its  whole 
system  including  the  road  newly  purchased.  Several  years  afterwards  suit 
was  brought  in  the  federal  court  to  foreclose  the  mortgage,  and  a  receiver 
was  appointed  to  take  charge  of  the  property.  Meanwhile  a  state  court 
had  declared  the  charter  of  the  small  road  torfeited  and  had  placed  its 
property  in  the  hands  of  a  receiver.  This  latter  receiver  petitioned  the 
federal  court  for  possession  alleging  that  the  sale  of  the  road  to  the  inter- 
state company  was  ultra  vires  and  void  and  that  the  federal  court  had  no 
jurisdiction  over  it.  Held,  that  this  petition  merely  raised  the  question  of 
the  validity  of  the  sale  which  might  properly  be  tried  in  the  federal  court, 
and  the  court  would  therefore  retain  possession.  The  fact  that  the  state 
statutes  provide  for  the  payment  of  the  corporation's  debts  after  its  char- 
ter is  forfeited,  and  for  the  distribution  of  its  assets,  does  not  give  the 
state  courts  exclusive  jurisdiction,  since  these  directions  will  be  complied 
with  in  the  federal  court.  Mercantile  Trust  Co.  v,  Missouri,  etc.,  R.  Co., 
4^  Fed.  Rep.  351. 

Same— Power  to  Sell  Lands  Not  Needed— Content. — On  foreclosure  pro- 
ceedings, where  a  receiver  has  been  appointed,  but  the  relative  rights  of 
the  various  parties  have  not  been  established,  the  fact  that  the  mortgages 
authorize  the  sale  of  lands  not  needed  for  corporate  purposes,  and  the  aj>- 
plication  of  the  proceeds  by  the  trustees  to  the  extinguishment  of  the  old- 
est liens,  will  not  justify  such  sale  by  the  court,  in  the  absence  of  consent 
by  all  the  parties,  and  the  mere  absence  of  counsel  from  the  hearing  of  a 
motion  for  that  purpose  will  not  amount  to  consent.  Bound  v.  South  Car. 
R.  Co..  (C.  C.  D.  S.  Car.)  46  Fed.  Rep.  315. 

Same— Liens  for  Supplies— Priorities.— Persons  who  furnish  labor,  sup- 
plies, and  materials  to  a  railroad,  in  order  to  keep  it  a  going  concern,  are 
entitled  to  payment  out  of  the  earnings  thereof  before  the  payment  of  any 
interest  on  the  mortgage  bonds ;  and  if,  in  a  suit  to  foreclose,  it  appears 
that  money  due  upon  claims  of  this  nature  has  been  paid  out  as  an 
interest  on  the  bonds,  or  for  permanent  improvements,  whereby  the  bond- 
holders have  been  benefited,  the  court  will  order  an  amount  equal  to  the 
sum  so  diverted  to  be  paid  upon  such  claims  out  of  any  earnings  in  the 
hands  of  the  receiver,  or,  failing  these,  out  of  the  proceeds  of  the  sale. 
Finance  Co.  of  Pennsylvania  v,  Charleston  C.  &  C.  R.  Co.,  48  Fed.  Rep. 
188. 

Same— Lien  of  Attorney  Upon  Papers  for  Services— Priorities. — The  attor- 
ney of  a  railroad  company,  who  in  the  course  of  his  regular  duties  has  nego- 
tiated conveyances  of  the  right  of  way  and  has  received  conveyances  thereof, 
and  has  also  negotiated  donations  of  property  for  depot  purposes  and  re- 
<  eived  conveyances  thereof  executed  in  his  name  as  vendee,  has  a  lien  upon 
such  papers  for  his  salary  and  legitimate  expenditures  about  the  business, 
and  may  retain  possession  of  them  until  such  charges  are  paid.  But  in  the 
foreclosure  of  a  mortgage  of  the  railroad  such  lien  will  not  be  held  to  ex- 
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tend  to  the  corpus  of  the  property,  or  to  authorize  the  payment  of  his 
demand  out  of  the  funds  in  the  hands  of  the  receiver  before  the  claims  of 
the  bondholders  are  paid.  Finance  Co.  of  Pa.  v.  Charleston  C.  &.  C.  R. 
Co.,  (C.  C.  D.  S.  Car.)  46  Fed.  Rep.  426. 

Mortgage  of  Consolidated  Railroad— Suit  to  Foreclose — Right  of  Stock* 
holders  of  One  of  the  Consolidated  Companies  to  Intervene. — In  a  suit  to 
foreclose  a  mortgage  of  a  railroad  certain  persons  petitioned  to  be  made 
parties  defendant,  alleging  that  the  defendant  company  was  made  up  of  an 
illeg^al  consolidation  of  three  other  companies,  in  one  of  which  they  were 
stockholders;  that  they  never  consented  to,  or  recognized  the  validity  of, 
the  consolidation,  and  were  not  bound  by  it  or  by  the  act  of  the  new  com- 
pany creating  the  mortgage ;  that  the  new  company  "  is  perhaps  concluded 
by  its  conduct  in  the  premises,  from  making  defense  "  to  the  suit ;  that  the 
original  company,  of  which  they  were  members*  had  no  officer  or  repre- 
sentative upon  whom  they  could  call  to  make  defense  for  them ;  and  that 
the  counsel  for  the  consolidated  company  dsclined  to  set  up  the  defense 
which  they  desired  to  make.  Held,  that  these  facts  gave  no  right  to  inter- 
vene as  defendants,  especially  as  there  was  no  charge  of  fraud  or  collu- 
sion ;  the  proper  remedy  in  such  a  case  is  by  an  independent  suit.  Cen- 
tral Trust  Co.  V,  Marietta,  etc.,  R.  Co.,  48  Fed.  Rep.  14. 


White 

Wood  et  al. 

{Neu>  York  Court  of  Appeals,  Jan.  20,  i8g2.) 

f^ailway  Mortgage  Bonds— Re-organization  by  Trustees— Issue  of  Stock  to 
bondholders. — Under  an  agreement  between  the   trustees  in  a  railroad 
"J'ort^age    and  the  bondholders,  the  former  were  authorized    to  pur- 
chase the  road  at  the  foreclosure  sale  and  to  organize  a  new  corporation, 
^5^^  stock  of  such  (new)  company  to  be  issued  to  and  divided  among  "  the 
.^ci holders   in   proportion  to  the   number  of  bonds  deposited  by  them 
^*t.h    the  trustees.      The  trustees  formed  the  new  corporation  with   a 
^^P>t.al  stock  of  $2,000,000  but  the  laws  of  the  state  creating  this  newcor- 
^^^'^^tion  forbade  the  issue  of  paid  up  stock  beyond  the  amount  of  the  ac- 
?i'*^ecl  cost  of  the  road  and  such   sum  as  might  be  necessary  to  complete 
"       The  trustees  issued  to  the  bondholders  paid  up  stock  to  the  amount  * 
^A.\.\ie  cost  of  the  part  of  the  road  completed,  retaining  the  remainder  for 
\>CV^  completion  of  the  road.     In    an  action  to  compel  the  distribution 
QUhe  remainder  of  thesAck,  it  appeared  from  the  record  that  the  trustees 
pad  acted  ip  good  faith.    Held,  that  the  residue  of  the  stock  was  prop- 
erly retained  by  the  trustees. 

Appeal  from   general  term  of  Supreme  Court,  first  de- 
'      partment. 

Whkeler  H.  Peckham,  for  appellants. 
William  J.  Gaynor,  for  respondent. 

O'Brien,  J.— The  judgment  in  ,this  case  is  based  upon 
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tion  to  do  must  be  regarded  as  done  by  the  superior  himself, 
and  his  responsibility  is  the  same  as  if  he  had  done  it  in  person. 
The  maxim  covers  acts  of  omission  as  well  as  of  commis- 
sion,  and  embraces  all  cases  in  which  the  failure  of  the  ser- 
vant  to  observe  the  rights  of  others  in  the  conduct  of  the 
master's  business  has  been  injurious,"  (Cooley,  Torts,  534,) 
as  well  as  those  cases  in  which  the  servant  has  failed  to  per- 
form,  refused  to  perform,  or  has  negligently  performed,  the 
duties  due  from  the  master  to  others  in  the  conduct  of  such 
business ;  and  the  master  is  primarily  liable  to  others  for  his 
own  negligence  in  employing  servants  who  are  wanting  in 
the  requisite  care,  skill,  or  prudence  for  the  business  intrusted 
to  them,  when,  by  the  exercise  of  ordinary  care,  it  would 
have  been  known  ;  and  in  regard  to  passengers  whom  the 
carrier  has  bound  itself  to  carry  safely,  whether  such  want  of 
care,  skill,  and  prudence  could  have  been  ascertained  or  not ; 
for,  between  the  two,  the  carrier,  who  has  made  the  wrong 
possible,  though  innocent  in  other  respects,  must  pay  the 
damage  or  suffer  the  loss.  But  what  tne  servant  thus  does 
without  authority  must  be  done  in  the  master's  service ;  must 
be  in  the  line  or  within  the  scope  of  his  employment.  Mas- 
ters "are  responsible  for  the  acts  of  their  servant  in  those 
things  that  respect  his  duty  under  them,  though  they  are  not 
answerable  for  his  misconduct  in  those  things  that  do  not 
respect  his  duty  to  them."  Lord  Kenvon,  C.  J.,  in  Ellis  v. 
Turner,  8  Term  R.  531-533,  as  quoted  in  Bishop  on  Non- 
Contract  Law,  §  612.  *'  So,  when  a  railway  company  puts  a 
conductor  in  charge  of  its  train,  and  he  purposely  ana  wrong- 
fully ejects  the  passenger  from  the  cars,  the  railway  com- 
pany must  bear  the  blame  and  pay  the  damages.  As  between 
the  company  and  the  passeno^er,  the  rieht  of  the  latter  to 
compensation  is  unquestionable.  *'  Cooley,  Torts,  (2d  Ed.) 
p.  626,  and  cases  cited.  Why?  Not  because  the  company 
authorized  it  expressly  or  impliedly,  but  because  it  was  the 
duty  of  the  company  to  treat  him  properly,  and  carry  Jiim 
safely  ;  and  it  makes  no  difference  what  was  the  conductor's 
motive  for  doing  the  act,  how  exclusively  personal  it  may 
have  been,  or  how  foreign  to  the  master's  business  then  in 
hand,  of  transporting  the  passenger,  if  the  act  was  in  vio- 
lation  of  the  master's  duty  to  the  passenger,  which  it  was 
the  conductor's  duty  to  discharge  and  perform  as  the 
master's  servant  and  in  the  master  s  place.  And  the  same 
principle  applies  to  other  acts  in  the  same  circumstances, 
such  as  assault  and  battery.  Stewart?'.  Brooklyn  &  C.  R.* 
Co.,  90  N.  Y.  588,  12  Am.  &  Eng.  R.  Cas.  127;  Bryant  v. 
Rich,  106  Mass.  180;  Chicago  &  E.  R.  Co.  z/.  Flexman,  103 
111.  546,  8  Am.  &  Eng.  R.  Cas.  354 ;  Wabash  R.  Co.  v.  Savage, 
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no  Ind.  156,  28  Am.  &  Eng.  R.  Cas.  288.  See  Thomp.  Carn 
notes  to  Pendleton  v.  Kinsley,  p.  363.  Harris  v,  Louisville 
N.  O.  &  T.  R.  Co.,  35  Fed.  Rep.  116,  was  a  case  of  false  im- 
prisonment. See  case  of  Corbett  v.  Twenty-third  St.  R.  Co., 
42  Hun  (N.  Y.)  587,  (1886,)— also  a  case  of  assault  and  false 
imprisonment.  Mechem,  in  his  work  on  Agency,  §  740,  gives 
the  general  rule  as  follows :  "  While,  as  has  been  seen,  it  is 
well  settled  that  the  principal  is  liable  for  the  negligent  act 
of  his  agent  committed  in  the  course  of  his  employment,  it 
has  been  held  in  many  cases  that  he  is  not  liable  fqr  the 
agent's  willful  or  malicious  act  In  the  lang^uage  of  Judge 
CowEN  which  fairly  states  the  doctrine  ot  these  cases,  *  the 
dividing  line  is  the  willfulness  of  the  act  *  Wright  v.  Wil- 
cox,  19  Wend.  (N.  Y.)  345.  The  tendency  of  modern  cases, 
however,  is  to  attach  less  importance  to  the  intention  of  the 
agent,  and  more  to  the  ques  ion  whether  the  act  was  done 
within  the  scope  of  the  agent's  employment;  and  it  is  be- 
lieved  that  the  true  rule  may  be  said  to  be  that  the  principal 
is  responsible  for  the  willful  or  malicious  acts  of  the  agent  if 
they  are  done  in  the  course  of  his  employment,  and  within 
the  scope  of  his  authority ;  but  that  the  principal  is  not  liable 
for  such  acts,  unless  previously  expressly  authorized  or  sub- 
sequently ratified,  when  they  are  done  outside  of  the  course 
of  the  agent's  employment,  and  beyond  the  scope  of  his  au- 
thority,— as,  where  the  agent  steps  aside  from  his  employ- 
ment to  gratify  some  personal  animosity,  or  to  give  vent  to 
some  private  feeling  of  his  own.  "  See  cases  cited.  Such 
seems  to  be  the  present  modern  doctrine  as  to  passenger  car- 
riers, and  founded  upon  public  policy,  if  not  upon  the  princi- 
ple already  stated. 

"  False  imprisonment  is  any  unlawful  physical  restraint  by 
one  of  anotner's  liberty,  wfiether  in  prison  or  elsewhere." 
Bish.  Non-Cont.  Law,  §  206,  and  cases  cited.  "  False  im- 
prisonment i€  a  wrong  akin  to  the  wrongs  of  assault  and  bat- 
tery, and  consists  in  imposing  by  force  t)r  threats  an  unlawful 
restraint  upon  a  man's  freedom  of  locomotion.  Prima  facie^ 
any  restraint  put  by  fear  or  force  upon  the  actions  of  another 
is  unlawful,  and  constitutes  false  imprisonment,  unless  a  show- 
ing of  justification  makes  it  a  true  or  legal  imprisonment." 
Cooley,  Torts,  196.  "  An  abuse  of  a  lawful  arrest  is  also  false 
imprisonment ;  as  cruelly  treating  the  arrested  person,  insult- 
ing him,  imposing  on  him  undue  hardships."  Bish.  Non-Cont. 
Law,  §  210.  "  In  false  imprisonment  proper,  as  distinguished 
from  malicious  prosecution,  malice  is  not  required,"  {Id,  %  212 ;) 
but  want  of  reasonable  and  probable  cause  is  sufficient. 
"  When  the  officer,  acting  however  honestly,  arrests  the 
wrong  person,  not  being  misled  thereto  by  the  person  him- 
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self,  it  is  a  case  of  false  imprisonment."  Id.  %  213.  The  mis* 
take  may  be  shown  in  mitigation  of  damages.  See  cases  in 
note. 

We  havfe  seen  that  it  is  the  duty  of  the  common  carrier  of 
passengers  to  treat  his  passengers  properly  and  respectfully^ 
and  to  carry  them  safely,  and,  though  not  an  insurer,  yet  the 
law,  based  upon  principles  of  public  policy,  is  strict  and  ex- 
acting in  requiring  their  performance  ;  and  surely  in  this  day, 
when  all  the  world  is  carried  to  and  fro  daily  by  instrumen- 
talities vast  in  power  and  force,  and,  without  constant  vigil- 
ance and  great  care  and  skill,  almost  as  dangerous  as  forceful,, 
owned  by  mere  corporate  entities,  public  policy  is  not  likely 
to  exact  any  less  stringent  rule.  The  carrier  is  not  only 
bound  to  safely  carry  and  properly  treat  the  passenger,  but^ 
as  far  as  may  be,  to  keep  an  orderly  and  well-regulated  house, 
for  such  in  fact  it  is  in  these  days, "  protecting  the  passengers 
from  the  assaults  of  fellow-passengers  or  trespassers  during 
the  subsistence  of  the  contract  of  transportation."  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  V.  Hinds,  53  Pa.  St.  512 ;  Thomp. 
Carr.  295,  and  notes.  See,  also,  opinion  of  Shaw,  C.  J.,  in 
Com.  V,  Power,  7  Mete.  (Mass.)  590-601,  citing  Markham  v. 
Brown,  8  N.  H.  523.  And  to  enable  the  company  to  discharge 
these  duties  the  more  efficiently  through  its  conductor,  put 
as  a  living,  intelligent  person  to  act  as  its  representative  in 
the  flesh  for  that  purpose,  our  statute  has  enacted  that  "  the 
conductor  of  every  train  of  railroad  cars  shall  have  all  the 
powers  of  a  conservator  of  the  peace  while  in  charge  of  such 
train."  Section  31,  chap.  145,  Code,  p.  906,  (Ed.  1891,)  thus 
giving  him  as  conductor  the  shield  and  protection  as  well  as 
the  authority  and  power  of  the  state  in  keeping  and  enforcing 
law  and  order,  ana  protecting  persons  and  property.  This  is 
a  great  thing  for  him,  for  bis  company,  for  his  passengers,  for 
the  public  at  large.  For  him,  not  only  because  he  can,  in  the 
discnarge  of  his  various  and  often  perplexing 'duties,  now 
speak  and  act  with  more  confidence  with  the  state  at  his  back, 
but,  as  such  conservator  of  the  peace,  may  properly  be  treated 
with  more  indulgence  because  he  is  specially  charged  with  a 
duty  in  the  enforcement  of  the  laws.  If  by  him  an  arrest  is 
made  with  reasonably  probable  cause  for  belief,  he  will  be  ex- 
cused even  though  it  appear  afterwards  that  in  fact  no  offense 
had  been  committed.  See  Cooley,  Torts,  202.  For  the  cor-^ 
porate  master  and  owner,  not  only  for  these  reasons,  but  for 
the  superadded  one  that  its  duties  to  its  passengers,  its  ser- 
vants, and  the  public  can  now  be  more  efficiently  performed 
through  its  livmg  representative,  put  in  charge  for  the  pur- 
pose, as  well  as  making  more  safe  and  secure  its  widely  ex- 
tended property.    For  the  passengers,  because  their  safety 
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and  well-being  can  be  better  guarded.  And  for  the  state,  as 
interested  in  the  preservation  of  law  and  order,  as  well  as  in 
all  these  things.  But  there  is  nothing  to  indicate  that  it  was 
the  intent  of  the  law-making  power  to  slacken  the  vigilance, 
or  diminish  the  responsibility  of  the  common  carrier,  or  ren- 
<ler  it  less  liable  for  failure  to  discharge  its  duties  than  before. 
Now,  returning  to  the  facts,  there  is  little  or  no  conflict  in 
the  evidence,  and  I  have  given  them  with  some  minuteness  and, 
so  far  as  the  conductor  details  them,  pretty  much 
in  his  own  language.  We  find  that,  as  matter  of  cowpwj 
fact,  he  had  taken  charge  of  the  train  as  -such  con-  Jlllll|*c{j^.g 
-ductor,  whether  the  30  minutes  had  fully  run  out  aet. 
or  not.  He  was  on  the  train,  acted  and  spoke  as 
the  one  in  charge,  chided  and  cautioned  Coffer  for  his  drunk- 
•enness,  had  the  doors  opened,  received  passengers,  and  made 
I'eady  to  start,  in  the  mean  time  sending  a  subordinate  for  the 
police  officer  to  make  the  arrest.  In  truth  it  is  said  for  his 
defendant  company,  if  not  by  himself,  as  matter  of  complete 
exculpation  of  the  master,  that  he  was  acting  as  a  conservator 
of  the  peace  under  the  statute,  and  therefore  could  not  be 
acting  in  any  other  capacity.  He  could  only  be  such  con- 
servator, as  a  superadded  function  to  that  of  **  conductor  of  a 
railroad  train,  while  in  charge  of  such  train."  He  caused  to 
be  arrested  and  handcuffed,  and  led  through  the  streets  of 
Huntington,  in  the  open  light  of  day  without  any  reasonable 
or  probable  cause  a  sober  and  orderly  and  well-behaved 
young  man,  on  the  train  as  a  passenger  who,  as  he  now  says, 
as  another  ground  of  defense  for  his  principal,  had  in  his  own 
language  done  nothing  in  violation  of  the  rules  of  the  Ohio 
Railroad  Company;  done  nothing  against  the  property  of  the 
oompanjr,  but  had  bought  his  ticket,  was  quietly  seated  on  the 
train  waiting  for  it  to  carry  him  to  Ben  Lomond ;  and  it  was 
the  duty  of  the  defendant  to  cause  that  to  be  done  safely  and 

Eroperly,  as  it  had  contracted  to  do,  and  it  cannot  escape  lia- 
ility  by  laying  the  fault  on  its  servant. 
In  Craker  v.  Chicago  &  N.  W.  R.  Co.,  36  Wis.  657,— a  suit 
for  an  assault  committed  by  the  conductor  on  a  lad)'  passen- 
ger,— the  same  defense  was  made  as  is  set  up  here, — that  it 
was  the  unauthorized  and  purely  personal  act  of  the  conduc- 
tor, and  not  within  the  scope  of  his  employment.  Ryan,  C. 
J.,  in  delivering  the  opinion,  among  other  thmgs,  said :  **  And 
is  the  appellant  here  to  contend  that  it  has  no  responsibility 
for  the  flagrant  violation  of  the  contract  which  the  respond- 
ent paid  it  to  make  and  to  keep  by  its  sole  representative  ap- 
Eointed  to  keep  it  on  its  behalt  ?  Like  the  English  crown,  it 
lys  its  sins  upon  its  servants,  and  claims  that  it  can  do  no 
wrong.     We  cannot  bend  down  the  .law  to  such  a  convenience. 
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The  appellant  tortiously  broke  this  contract  as  surely  as  it 
made  it,  committed  this  tort  as  surely  as  it  made  the  contract.'* 
The  willfulness  of  the  servant's  act  is  no  excuse  so  long  as  it 
amounts  to  a  breach  of  the  contract.  (Weed  v.  Panama  R. 
Co.,  17  N.  Y.  362  ;)  nor  the  fact  that  the  act  is  wholly  discon- 
nected  from  his  duties,  and  a  purely  wanton  assault.  In  Mil- 
waukee &  M.  R.  Co.  1/.  Finney,  10  Wis.  330,  the  court  held 
"that  the  proper  rule  was  that,  where  the  misconduct  of  the 
agent  caused  a  breach  of  the  obligation  or  contract  of  the 

Erincipal,  the  principal  would  be  liable,  whether  such  conduct 
e  willful  or  malicious  or  merely  negligent."  There  are 
many  other  cases  to  the  same  effect,  which  need  not  be  here 
cited,  for  here  the  wrong  complained  of  was  clearly  in  the  line 
of  service.  It  was  done  by  the  servant  in  those  things  that 
related  to  his  duty  under  the  master,  and  was  not  the  **  ser- 
vant's  independent  tort,  committed  outside  the  sphere  of  his 
employment."  See  Bish.  Non-Cont.  Law,  §  635.  Personal 
liberty  is  a  natural  right.  "  And,  prima  faciiy  any  restraint 
put  by  fear  or  force  upon  the  actions  of  another  is  unlawful, 
and  constitutes  false  imprisonment,  unless  a  showing  of  justi- 
fication makes  it  a  true  or  legal  imprisonment.*'  Cooley, 
Torts,  196. 

In  this  case  the  innocence  of  the  plaintiff  is  shown  beyond 
all  question,  not  only  by  a  trial  and  acquittal,  but  by  the 
same  evidence  given  under  oath  by  Thornley  and 
others  which  was  given  by  him  and  others  without 
oath  to  and  in  the  presence  of  the  conductor  and 
police  officer  before  and  at  the  time  they  were  making 
the  arrest,  now  reinforced  by  the  evidence  of  the  con- 
ductor  himself;  and  it  must  be  remembered  that  Thornley 
had  long  known  and  knew  well  both  plaintiff  and  Coffer,  and 
was  present  with  the  two  from  the  beginning  of  the  difficulty 
between  the  conductor  and  Coffer  down  to  the  time  plaintin 
was  led  away  out  of  the  car  under  arrest.  The  conductor 
says  he  was  so  much  excited  that  he  could  not  use  his  ordi- 
nary prudence  and  carefulness,  and  thus  made  the  mistake. 
That  he  did  it  by  mistake,  I  think  there  can  be  no  question. 
What  motive  could  he  have  had  to  treat  his  passenger,  Gil- 
lingham,  in  that  way  ?  None  whatever,  so  far  as  this  record 
discloses.  But  if  he  had  listened  at  the  time  to  those  who 
knew,  or  had  used  ordinary  care  to  examine  for  himself,  or 
had  taken  the  hint  given  him  by  the  officer  that  he  was  acting 
rashly,  and  making  a  grave  mistake,  none  would  have  been 
made ;  he  would  soon  have  come  to  his  senses.  But  from 
some  cause  he  failed  to  do  this,  and  his  mistake  was  not  in- 
nocent in  the  eyes  of  the  law,  and  the  arrest  was  made  with- 
out any  reasonable  or  probable  cause,  of  a  passenger,  whom 
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it  was  the  company's  contract  duty  to  carry  safely  to  the 
destination  mentioned  in  his  ticket,  for  which  very  purpose, 
amone  others,  he  was  put  in  charge  of  the  train,  so  that  the 
act,  although  in  violation  of  his  duty  to  the  carrier  as  well 
as  to  the  passenger,  was  clearly  withm  the  scope  of  his  em- 
ployment, and  therefore  the  master  is  liable. 

Tht  jury  fixed  the  damages  at  $1,000,  and  the  trial  court 
refused  to  disturb  the  finding.  But  defendant,  by  its  counsel, 
claims  that  the  damages  estimated  should  have 
been  limited  to  the  actual  money  loss  sustained  by  Sl^'^'' 
plaintiff  for  loss  of  time  and  actual  expenses  in- 
curred by  him  in  consequence  of  his  having  been  put  ofiF  the 
train,  and  that  the  jur);  should  have  been  told  that  they  could 
not  give  exemplary,  vindictive  or  punitive  damages, — terms 
often  used  indifferently  in  describing  these  damages.  The 
exigencies  of  the  case  in  hand  do  not  call  for  any  crit- 
ical examination  of  the  subject.  For  that  I  refer  to 
the  full  and  able  discussion  of  the  subject  by  the  late 
Judge  Green  in  Pegram  v.  Stortz,  31  W.  Va.  220,  also 
published  in  7  Am.  &  Eng.  Enc.  Law,  448,  under  the 
nead  of  "  Exemplary  damages."  "  Exemplary  damages  is 
the  money  given  to  the  plaintiff  by  the  jury  as  com- 
pensation for  the  injury  inflicted  by  the  defendant  on  the 
mental  feelings  of  the  injured  person,  such  as  his  shame, 
degradation,  loss  of  social  position,  and  the  like,  resulting 
from  the  tort  for  which  the  action  is  brought."  7  Am.  & 
Eng.  Enc.  Law,  448.  And  in  actions  of  tort,  when  gross 
fraud,  malice,  or  oppression,  or  any  wanton,  willful,  and  de- 
liberate disregard  of  the  injured  person's  rights,  appears,  the 
jury  are  not  bound  to  adhere,  in  computing  it,  to  the  deter- 
minable money  loss  or  damages,  but  may  give  such  damages 
as  will  be  exemplary  in  keeping  others  from  so  doing,  and 
the  defendant  from  repeating  like  conduct.  It  may  be  smart- 
money  as  to  the  defendant,  provided  it  be  not  an  excessive 
or  unreasonable  solatium  to  the  plaintiff.  See  i  Sedg.  Dam. 
(8th  Ed.)  chap.  ii.  In  this  case  the  plaintiff  passenger,  en- 
titled to  proper  and  respectful  treatment,  was  surely  entitled 
to  exemplary  damages  for  the  great  indignity  and  humiliation 
to  which  he  was  subjected  in  beingarrested,  handcuffed,  and 
led  away  without  the  slightest  pretext  or  cause  for  it  what- 
ever, except  that  the  conductor  persisted  in  closing  his  eyes 
and  shutting  his  ears  to  those  who  knew,  and  both  showed 
him  and  tola  him,  the  real  offender. 

These  were  the  main  questions.  Others,  however,  were 
raised  and  discussed,  which  should  not  be  passed  by.  I 
need  not  p^ive  the  amended  declaration.  It  was  in  tort  for 
false  imprisonment  and  malicious  prosecution,  with  the  usual 


Digitized  by 


Google 


232  GILLINGHAM  V.  OHIO   RIVER  R.   CO.  [VOL.  $1 

inducement lOf  the  circumstances,  including  the  contract  for 
transportation,  and  the  demurrer  was  properly  overruled. 

The  court,  at  the  request  of  defendant,  directed  the  jury 
to  find  in  writing;  upon  three  particular  questions  of  factsub- 
mitted  to  them  under  section  5,  chap.  131,  of  the 
iw'tl*'^*'  Code:  (i)  "  Was  the  arrest  of  Gillinffham  the  re- 
^  suit  of  an  assault  with  a  knife  in  the  hands  of  one 

Coffer  made  upon  Ebertfthe  conductor)  while  the  train  was 
upon'  the  side  track,  before  backing  down  to  the  depot  for 
departure  ?  "  To  this  the  jury  answered,  "  Yes."  This  ques- 
tion was  immaterial.  If  true,  it  was  no  bar.  It  constituted 
no  complete  defense;  and  therefore,  not  being  inconsistent 
with  the  general  verdict  of  guilty,  it  could  not  control  the 
latter,  and  the  court  could  not  accordingly  give  a  judgment 
on  it.  (2)  Question  No.  2  was  the  same  in  substance,  under 
a  slightly  different  form,  and  was  answered  in  the  same  way, 
and  was  properly  disregarded  by  the  court  in  giving  judg- 
ment, ana  for  the  same  reason.  (3)  **  Did  Ebert  (the  con- 
ductor) have  any  authority  from  the  defendant  company  to 
cause  Gillingham*s  (the  plaintiff's)  arrest ;  and,  if  so,  now, 
when,  and  by  what  official  of  said  company  was  Ebertauthor- 
ized  to  cause  such  arrest?"  The  jury  answered,  "  Yes;  from 
the  Ohio  River  Railroad  Company  ;"  not  giving  the  name  of 
any  special  official,  or  the  manner  or  the  time  of  conferring 
such  special  authority.  As  we  have  alreadv  seen,  no  special 
authority  from  any  official  was  needed.  The  liability  of  the 
company  grew  out  of  its  obligation  to  answer  forany  injury 
inflicted  upon  the  passenger  by  the  willful  misconduct  or  neg- 
ligence of  its  servant,  who  was  put  in  charge  of  the  train  for 
the  purpose  and  with  the  duty  of  carrying  the  passengers 
safely.  This  special  question  also  was,  therefore,  immaterial, 
and,  if  it  had  been  answered  as  to  the  special  official  with  a 
"  No  "  instead  of  a  "  Yes"  it  would  still  have  been  the  duty 
of  the  court  not  to  permit  it  to  control  the  general  verdict. 
Kerr  v,  Lunsford.  31  W.  Va.  659;  Wheeling  Bridge  Co.  v. 
Wheeling  &  B.  Bridge  Co.,  34  W.  Va.  155,  and  the  discus- 
sion of  the  subject  and  authorities  cited  by  Lucas,  J.,  in  de- 
livering the  opinion  of  the  court ;  and  Peninsula  Land  Transp. 
&  Manuf'g  Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.  666,  (decided 
at  this  term.) 

Various  exceptions  were  taken  by  defendant  during  the 
progress  of  the  trial.  One  was  permitting  testimony  to  go  to 
KzeeptioM  ^^^  i^^^  ^^  what  occurred  to  the  plaintiff  after  he 
toeTid«BM.  was  arrested  and  removed  from  the  car.  Plaintiff, 
as  a  witness,  states  in  substance  that  the  officer, 
Beatty,  took  plaintiff  by  way  of  Beatty's  house  to  the  office 
of    Squire    Taylor,   where    he    was  tried    and    acquitted. 
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To  that  evidence  I  see  no  objection.  When  the  con- 
ductor was  on  the  stand  as  a  witness  for  defendant 
counsel  for  defendant  several  times  asked  the  wit- 
ness for  whom  he  was  acting  when  he  pointed  plaintiff 
out  to  the  police  officer  as  the  one  to  arrest,  and  whether  or 
not  this  was  a  personal  matter  between  the  witness  and  the 
plaintiff;  whether  he  was  acting  in  his  own  behalf  or  in  his 
official  capacity  ;  and,  if  any,  what,  authority  he  had  for  ar- 
resting or  causing*  plaintiff  to  be  arrested ;  or  whether  he 
was  then  acting  within  the  scope  of  his  authority  as  conduc- 
tor of  that  Ohio  River  train ;  all  of  which  the  court  for  a 
while  steadily  refused  to  permit  to  be  answered.  But  the 
court,  during  the  trial,  did  permit  the  witness  to  answer  that 
there  was  no  solicitation  from  any  one  to  make  the  arrest, 
**  only  himself ;"  that  his  pointing  out  plaintiff,  etc., "  was  per- 
sonally done  ;"  that  he  **  was  oft  duty  at  the  time  the  arrest 
was  made ;"  "  that  he  honestly  believed  that  Gillingham  was 
the  man  that  cut  at  him  with  the  knife  when  he  pointed  him 
out  to  the  policeman."  These  questions  and  answers  were 
permitted  to  go  to  the  jury,  being  substantial  answers  to  the 
questions  before  ruled  out,  so  that  we  need  not,  at  this  point 
at  least,  consider  these  exceptions  further. 

Two  instructions  were  given  on  motion  of  plaintiff, — No. 
I  and  No.  2.  Seven  were  asked  for  by  defendant.  Nos.  i, 
2,  and  4  were  given,  and  Nos.  3,  5,  6,  and  7  were 
refused.  Instructions  given  on  motion  of  plaintiff  uitrucuow 
were  as  follows  :  "  No.  i.  The  court  instructs  the  ^•J"'''- 
jury  that  if  they  believe  from  the  evidence  that  the  plaintiff 
without  just  cause  was  arrested  after  he  became  a  passenger 
on  one  of  the  defendant's  trains,  and  during  the  time  that  he 
was  on  such  train,  either  bv  the  conductor  in  charge  of  said 
train  or  by  the  policeman,  feeatty,  by  order  of  the  said  con- 
ductor, that  the  act  of  the  conductor,  or  of  the  said  police- 
man acting  under  the  orders  of  the  said  conductor,  was  the 
act  of  the  defendant.  No.  2.  The  court  instructs  the  jury 
that,  if  they  find  the  defendant  guilty,  they  are,  in  estimating 
the  plaintiff's  damages,  at  liberty  to  consider  the  expense  and 
loss  of  time,  if  any,  incurred  by  the  plaintiff;  also  tne  bodily 
and  mental  pain  and  anguish  resulting  from  the  defendant  s 
acts  as  proved ;  and  for  the  outrage  and  indignity  and  hu- 
miliation put  upon  the  plaintiff  to  allow  such  damages  as,  in 
the  opinion  of  the  jury,  will  be  a  fair  and  just  compensation 
for  the  injuries  sustamed,  not  exceeding  the  amount  sued 
for."  Instructions  on  behalf  of  defendant,  granted  by  the 
court,  are  as  follows:  "  No.  i.  The  court  instructs  the  jury 
that  the  plaintiff  cannot  recover  in  this  case  unless  the  acts 
done   by  Ebert  in  causing  the  arrest  of  the  plaintiff  were 
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within  the  scope  of  his  employment  by  the  defendant  rail- 
road company ;  and  such  acts,  to  be  within  the  scope  of  his 
employment,  must  be  such  as  he  would  be  usually  and  nat- 
urally called  upon  to  do  while  discharging  his  duties  as  a 
railroad  conductor  in  and  about  the  business  of  the  defend- 
ant railroad  company.  No.  2.  The  court  further  instructs 
the  jury  that  it  is  not  sufficient  that  the  acts  complained  of 
were  done  during  the  time  of  the  conductor's  employment 
by  the  railroad  company,  or  at  the  place  where  his  duties 
called  him  to  be.  Tnere  must  be  something  more,  something 
which  he  was  authorized  by  the  defendant  company  to  do, 
or.  which  he  did  do  while  acting  as  such  conductor,  in  the 
scope  of  his  duties  and  employment."  "  No.  4.  That,  unless 
the  act  done  by  the  conductor  in  causing  the  arrest  of  the 
plaintiff  was  authorized  by  the  railroad  company,  or  was 
properly  and  legitimately  within  the  scope  ot  his  employ- 
ment, you  must  find  for  the  defendant."  Instructions  asked 
for  by  defendant,  but  refused  by  the  court,  were  as  follows  : 
"  No.  3.  The  fact  that  Ebert  was  employed  by  the  defendant 
as  a  conductor  of  the  passenger  train  upon  wfiich  the  plaintiff 
intended  traveling  is  not  sufficient  evidence  that  he  was  au- 
thorized or  employed  to  do  the  acts  complained  of,  nor  is 
that  fact  of  itself  sufficient  to  make  the  defendant  liable  for 
the  acts  complained  of."  "No.  5.  That,  if  you  believe  from 
the  evidence  in  this  case  that  Ebert  caused  the  arrest  of  the 

f)laintiff  while  acting  for  himself,  and  upon  hisownauthority, 
or  his  own  personail  safety,  without  any  direction  or  author- 
ity from  the  railroad  company  for  so  doing,  you  must  find 
for  the  defendant.  No.  6.  The  court  instructs  the  jury  that 
it  was  not  lawful  for  the  policeman  to  make  the  arrest  with- 
out a  warrant  therefor,  and  that  the  defendant  railroad  com- 
pany could  not  have  legally  procured  the  plaintiff's  arrest 
m  the  mani*er  in  which  said  arrest  was  made,  and  that  the 
defendant  is  not  liable  for  the  acts  of  Ebert  which  said  com- 
pany itself  could  not  have  lawfully  done.  No.  7.  The  court 
instructs  the  jury  that,  if  they  believe  from  the  evidence  in 
this  cause  that  the  plaintif  is  entitled  to  recover  anything, 
then,  in  estimating  the  damages,  you  are  limited  to  the  actual 
damage  sustainecfby  the  plaintiff  for  loss  of  time  and  actual 
expenses  incurred  by  him  in  consequence  of  his  having  been 
put  off  of  the  train,  and  jrou  cannot,  in  this  case,  give  exem- 
plary, vindictive,  or  punitive  damages."  I  can  see  no  objec- 
tion to  the  instructions  No.  i  and  No.  2,  given  on  behalf  of 
plaintiff,  if  read  in  connection  with  No.  i.  No.  2,  and  No.  4, 

fiven  on  behalf  of  defendant,  ot  which  there  is  no  complaint, 
hey  are  in  harmony  with,  and  substantially  propound,  the 
law,  as  we  think,  correctly.     Plaintiff's  No.  2  was  approved 
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in  Ricketts  V.  Chesapeake  &  O.  R.  Co.,  33  W.  Va.  433,  41 
Am.  &  Eng.  R,  Cas.  42.  They  mean  that,  if  plaintiff  was  a 
passenger  on  defendant's  train,  and  during  the  time  he  was- 
on  the  train  to  be  carried  to  his  proper  station  on  the  road' 
he  was  arrested  or  caused  to  be  arrested  without  just  cause 
by  the  conductor  in  charge  of  the  train,  and  that  such  act 
was  within  the  scope  of  the  conductor's  employment,  then 
such  arrest  would  be  the  act  of  the  defendant ;  that  is,  an  act 
for  which  it  might  be  liable.  No  serious  objection  can  be 
made  to  instruction  No.  2,  given  for  plaintin.  It  is  drawn 
on  the  theory  of  exemplary  damages  2iS2L solatium, — damages 
restricted  to  what  would,  in  the  opinion  of  the  jury,  be  a&ir 
and  just  compensation  for  the  injuries  sustained  or  inflicted. 
Pegram  v.  Stortz,  31  W.  Va.  220.  Instruction  No.  3  of  de- 
fendant was  virtually  given  in  giving  defendant's  instruc- 
tions No.  I,  No.  2,  and  No.  4,  so  that,  whether  right  or  wrong,, 
defendant  has  no  ground  of  complaint  in  its  refusal.  The 
same  may  be  said  of  instruction  No.  5,  asked  by  defendant. 
It  bad  already  been  given,  and  no  complaint  in  this  court  is- 
made  by  plaintiff.  Defendant's  instruction  No.  5,  taken  as  a 
whole,  IS  not  correct,  for,  if  the  arrest  could  not  lawfully  be 
made  or  caused  to  be  made  by  the  conductor  without  a  war- 
rant, that  might  add  to  the  wrong,  but  would  not  relieve  the 
defendant  from  liability  for  the  false  and  groundless  imprison- 
ment  of  a  passenger  by  the  conductor  in  charge  of  the  train,. 
acting  within  the  scope  of  his  employment.  The  refusal  of 
defendant's  instruction  No.  7  has  already  been  disposed  of  by 
what  has  been  said  on  the  subject  of  damaees  ana  in  discuss- 
ing plaintiff's  instruction  No.  2.  In  conclusion,  we  see  no 
reason  why  we  should  set  aside  the  judgment  and  verdict 
and  award  a  new  trial. 

The  judgment  complained  of  is  affirmed. 

Liability  of  Carrier  for  Willful  or  Malicious  Aots  of  Sorvants  towards  Passen- 
gers,—See  Dwindle  v.  New  York  Cent.  A  H.  R.  R.  Co.  (N.  Y.)  44  Am.  A 
Eng.  R.  Cas.  384,  note  391 ;  Dillingham  v.  Anthony  (Tex.)  37  Id.  i  ;  Fick. 
V.  Chicago  &  N.  W.  R.  Co.  (Wis.)  34  Am.  &.  Eng.  Cas.  378,  and  cases  cited 
in  note,  380. 
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Northern  Pacific  R.  Co. 

V 

Barden  ^/  a/. 
{U,  S,  Circuit  Court,  D.  Montani,  June  12,  189Z,  46  l^ed.  Rep,  SP^-) 

Land  Qrantt— Exclusion  of  Mineral  Lands.~An  act  of  Congress  granting 
land  to  a  railroad  comi>any  provided  **  that  all  mineral  lands  be,  and  the 
same  are  hereby,  excluded  from  the  operation  of  this  act."  Beid,  that  the 
exception  applied  only  to  "  knovrn  "  mineral  lands. 

Same— Same. — The  time  when  lands  must  be  known  to  be  "  mineral/' 
in  order  to  exclude  them  from  a  grant  of  land  made  to  a  railroad  company, 
is  the  date  when  the  hne  of  the  railroad  becomes  definitely  fixed  and  a 
plat  thereof  is  filed  in  the  general  land  office. 

Knowles,  J.,  dissenting. 

At  law.     On  demurrer  to  complaint. 

Demurrer  to  a  complaint  in  an  action  to  recover  possession 
of  portions  of  section  27,  township  10  N.,  range  4  W.,  P.  M. 
Montana.  Plaintiff  alleges  its  incorporation  under  the  act 
of  congress  of  July  2,  1864,  (13  St.  365,)  for  the  purpose  of 
building  the  Northern  Pacific  Railroad  ;  that  by  that  act 
there  was  j^ranted  to  plaintiff  every  alternate  section  of  public 
land  not  mineral,  designated  by  odd  numbers  to  the  amount 
of  20  sections  per  mile,  on  each  side  of  such  railroad  line  as 
said  company  might  adopt  through  the  territories  of  the 
United  States,  whenever,  on  the  line  thereof,  the  United 
States  had  full  title,  not  reserved,  sold  or  granted,  or  other- 
wise appropriated,  and  free  from  pre-emption,  or  other  claims 
or  rights,  at  the  time  when  the  line  of  said  road  shall  be  defi- 
nitely fixed,  and  a  plat  thereof  filed  in  the  office  of  the  com- 
missioner of  the  general  land-office  ;  also  other  provisions  of 
the  act;  that  plaintiff  duly  accepted  the  terms  and  conditions 
of  said  act  in  the  mode  prescribed  by  law.  within  two  years 
after  the  passage  of  the  act,  to  wit:  on  December  24,  1864; 
that  the  general  route  of  said  road  extending  through  the 
state  of  Montana,  was  duly  fixed,  on  February  21, 1872  ;  that 
the  said  lands  in  question  in  said  section  27  are  within  the 
40  miles  of  the  line  of  said  railroad  as  so  fixed,  and  were 
on  said  February  21,  1872,  public  lands  to  which  the  United 
States  had  full  title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption  or  other  claims  or 
rights;  that  at  the  date  ot  saia  act,  July  2,  1864,  and  the  date 
of  fixing  said  line  of  general  route,  to  wit:  February  21, 
1872,  no  part  of  said  land  in  question  "wzs knownminend land^ 


Digitized  by 


Google 


VOL.51]  LAND    GRANT,  237* 

but  said  land  was  more  valuable  for  grazing  than  for  mining- 
purposes,  and  that  no  part  of  said  land  was  within  any  ex- 
ceptions from  said  grant ;  that  afterwards,  on  July  6,  1882^ 
plaintiff  definitely  fixed  the  line  of  said  railroad  extending  op- 
posite to  hnd  past  said  land y  and  filed  a  plat  thereof ^  in  the  office 
of  the  commissioner  of  the  general  land-office ;  and  that  said 
land  is  within  40  miles  of  said  line  of  railroad  as  so  definitely 
fixed;  that  thereafter,  the  plaintiff  duly  constructed  said  por- 
tion  of  said  road  and  telegraph  line  over,  and  along  the  line  of 
definite  location  so  fixed,  and  upon  reports  of  commissioners, 
as  required  by  said  act,  the  president  of  the  United  States 
duly  accepted  said  railroad  and  telegraph  line  so  constructed 
and  completed ;  that  at  the  date  of  so  definitely  locating 
said  line  of  railroad  and  filing  the  plat  thereof  in  the  office  of 
the  commissioner  of  the  general  land-office,  on  July  6,  1882, 
the  said  land  was  not  known  mineral  land,  and  was  more  val- 
uable for  erazing  than  mining  purposes,  and  that  said  land 
was  on  said  day  public  land  to  which  the  United  States  had 
full  title,  not  reserved,  sold,  granted  or  otherwise  appropri- 
ated, and  free  from  pre-emption  or  other  claims  or  rights  ; 
that  said  lands  were  surveyed  in  1868  and  township  plat  filed 
in  the  proper  land-office  on  September  p,  1868;  that  the  char- 
acter of  said  land  was  ascertained  and  determined,  and  re- 
ported and  shown  upon  said  plat  to  be  agricultural  and  not 
mineral  land,  and  that  said  determination,  report  and  show- 
ing have  continually  remained  and  they  still  remain  of  full 
force  and  effect ;  *that  after  the  completion  of  said  railroad 
aforesaid,  the  said  plaintiff  listed  said  lands  with  other  lands 
as  a  portion  of  said  ^rant,  and  thereafter  on  November,  1886, 
dul}'^  filed  said  list  in  the  district  land-of5ce  at  Helena,  and 
paid  the  receiver  of  said  land-office  the  lawful  fees  for  filing 
such  list ;  and  said  register  and  receiver  duly  accepted  and 
allowed  said  list;  and  certified  the  same  to  the  commissioner 
of  the  general  land-office ;  and  said  list  has  since  remained^ 
and  it  is  now  of  record  in  said  general  land-office,  and  no' 
part  of  said  fees  has  been  returned  or  tendered  to  said  plaint- 
iff ;  that  at  the  time  of  the  acceptance,  approval  and  allow- 
ance by  said  district  land  officers,  and  at  all  times  prior 
thereto,  no  part  of  said  land  was  known  mineral  land, 
or  was  of  greater  value  for  mining  than  for  grazing  or 
agricultural  purposes,  or  town-site  purposes,  or  had  any 
value  for  mining  purposes  whatever  \  that  during  the  year 
1888  certain  veins  or  lodes  in  place  of  rock  in  place 
bearing  gold,  silver  and  other  precious*  metals  were  discovered 
in  said  land,  and  thereafter  certain  parties  named,  being 
citizens  of  the  United  States,  without  the  consent  and  against 
the  will  of  plaintiff,  entered  upon  said  land  and  made  loca- 
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dons  of  said  veins  or  lodes,  to  wit ;  on  June  20,  1888,  the 
Vanderbilt  Quartz  Lode  Mining  Claim  on  lot  68,  on  August 
10,  1888,  the  Four  Jacks,  N.  yT  Central,  and  Hudson  River 
Quartz  Lode  Mining  Claim,  number  72,  74,  and  75,  respect- 
ively;  and  on  May  9,  1889,  the  Chauncey  Depew  Quartz 
Lode  Mining  Claim  on  lot  number  73  01  said  lots,  being 
within  the  said  disputed  premises  ;  that  said  defendants  are 
in  possession  of  said  lots  68,  72,  73,  74,  and  75,  claiming  title 
under  said  locations  through  mesne  conveyances  from  said 
locators,  and  they  have  been  and  now  are  extracting  ore 
therefrom :  and  that  although  title  has  vested  in  said  plaintiff, 
under  said  act  of  congress,  and  the  acts  performed  by  it  as 
alleged,  and  plaintiff  has  thereby  become  the  owner  of  said 
land,  the  United  States  have  failed  and  refused  to  issue  a 
patent  to  said  plaintiff,  as  required  by  said  act.  The  value  of 
the  disputed  premises  is  alleged  to  be  $6,000,  and  of  the  ore 
extracted,  over  $100.  Plaintiff  prays  judgment  for  posses- 
sion of  the  premises  and  of  the  value  of  the  ore  extracted. 

F.  M.  Dudley  zxi^  Cullen,  Sanders  &  Skflton,  for  plaintiff. 

Adkinson  &  Miller^  for  defendants. 

Before  Sawyer,  Circuit  Judge,  and  Knowles,  District 
Judge. 

Sawyer,  J. — The  complaint  undoubtedly  states  many  facts, 
not  necessary  to  be  stated  in  a  complaint  to  recover  land. 

It  not  only  sets  up  the  probative,  as  well  as,  the 
^Imti^nV^   ultimate,  facts  necessary  to  be  stated  to  make  a 

good  complaint,  but  the  facts  which  the  defendants 
will  relv  upon  to  defeat  the  action.  The  object  doubtless,  is, 
to  state  all  the  facts,  as  they  really  exist,  or  are  supposed  to 
exist,  with  a  view  to  having  the  rights  of  the  parties  on  that 
state  of  facts  determined  in  the  simplest  form  upon  a  demurrer 
to  the  complaint.  Although  somewhat  cumbersome  in  a 
pleading  in  an  action  at  law,  I  see  no  objection,  the  defend- 
ants  malcing  none,  to  taking  the  course  pursued  by  plaintiff 
in  this  case,  provided  it  has  set  out  sufficient  facts,  to  show 
upon  the^  whole  case,  a  good  cause  of  action.  The  defend- 
ant  has^not  moved  to  strike  out  any  part,  as  being  irrelevant 
or  redundant,  but  has  met  the  case  fairly  by  a  demurrer,  both 
parties,  doubtless,  being  desirous  of  having  their  rights  de- 
termined in  the  shortest,  easiest,  and  least  expensive  manner. 
Taking  all  the  facts  as  alleged  in  the  complaint,  I  think 
there  can  be  no  doubt,  that  the  title  to  the  land  m  controversy 

is  in  the  plaintiff,  unless  the  allegation  of  the  dis- 
MeuUgor  covery  of  mines  in  1888,  is  sufficient  to  show  that 
^ruMdi!!''     ^^^  ^^"^  containing  them  is  mineral,  within  the 

meaning  of  the  term  as  used  in  the  act  of  congress  ; 
and,  that  the  lands  are,  therefore,  within  the  exception  from 
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the  grant  to  plaintiff  of  mineral  land.  This  being  the  case  it 
becomes  necessary  to  determine,  definitely,  what  congress 
meant  by  the  )vor3s  "  not  mineral  "  in  the  first  part  of  section 
3,  and  the  words  "  mineral  lands,"  in  the  clause  **  that  all  min- 
eral  lands  be,  and  the  same  are  hereby  excluded  from  the 
operation  of  this  act,"  in  the  third  proviso  of  the  same  sec- 
tion. And  the  meaning  of  these  terms  is  the  great  question, 
so  elaborately  and  ably  discussed  by  counsel  of  the  respective 
parties,  upon  which  the  decision  of  the  demurrer,  it  is  con- 
ceded, must  turn.  For  the  purposes  of  this  decision,  I  shall 
assume,  that  the  complaint  shows  a  discovery  of  valuable 
mines  in  1888,  when  the  several  claims  alleged  were  located — 
such  as  would  have  taken  them  out  of  the  grant,  had  they 
hcen  known,  Sit  the  time  when  the  line  of  the  road  was  de- 
finitely fixed. 

This  question  is  not  new  to  the  circuit  court  for  the  north- 
ern district  of  California ;  or  to  the  state  courts  of  California 
and  Nevada,  as  a  reference  to  the  decisions  of  the 
supreme  courts  of  these  states  will  show.  The  cir-  ^nm^^ 
cuit  court  had  occasion  to  consider  the  precise 
point,  fully,  and  directly  decide  it  in  Francoeur  v.  Newhouse, 
14  Sawy.  (U.  S.)  351,  40  Fed.  Rep.  618,  40  Am.  &  Eng.  R. 
Cas.  439,  arising  under  the  legislative  grant  to  the  Central 
Pacific  Railroad  Company,  of  July  i,  1862,  (12  St.  489.)  The 
words  of  exception  in  the  act  are  "  that  a/l  minerallands  shall 
be  excepted  from  the  operation  of  this  act."  After  mature 
consideration,  in  that  case,  it  was  held,  the  circuit  and  district 

1'udges  concurring,  that,  the  meaning  of  the  term,  "  mineral 
anas,"  as  used  in  the  exception,  is,  lands  that  were  not  only 
mineral,  in  fact,  at  the  time  the  grant  attached  and  took  ef- 
fect, but  that  the)^  must  be  lands  that  were  known  to  be  min- 
eral, or  at  least,  such  as  were  apparently  mineral,  and  gener- 
ally recognized  as  such,  14  Sawy.  (U.  S.)  355,  40  Fed.  Rep. 
622,  40  Am.  &  Eng.  R.  Cas.  439.  The  court  there  said  : 
"The  next  question  is,  did  the  land  in  question  pass,  by  the 

frant  of  1862,  perfected  in  1866-67,  in  which  a  gold  mine  was 
iscovered  in  1883,  twenty-one  years  after  the  grant  attached, 
by  the  filing  of  a  plat  of  the  general  route  of  the  railroad,  and 
the  withdrawal  of  the  lands  in  pursuance  of  the  statute,  by 
the  secretary  of  the  interior,  and  more  than  seventeen  years 
after  the  completion  of  the  road,  and  its  acceptance  by  the 
president;  and  more  than  sixteen  years  after  the  final  survey, 
and  report  of  the  lands  as  agricultural,  and  not  mineral. 
The  parties  to  this  grant,  both  the  United  States  and  the 
grantee,  must  be  presumed  to  have  contemplated  a  grant  in 
view  of  the  condition  of  the  lands  as  they  were  known,  or  ap- 
peared to  be,  at  the  time  the  grant  took  effect.    In  the  excep- 
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tion  of  *  mineral  lands'  from  the  grant,  congress  could  not 
have  contemplated  that  the  discovery  ol  a  paying  mine,  fif- 
teen or  twenty  years  after  the  making^  of  the  grant,  and  the 
performance  of  all  the  conditions  by  the  grantee,  required  to 
perfect  the  title,  and  render  it  irrevocable,  should  vitiate  the 
grant.  If  so,  then  such  a  discovery  fifty,  or  one  hundred 
years  after,  would  effect  the  same  result.  In  granting  the 
public  lands,  congress  must  be  presumed  to  deal  with  them 
m  view  of  the  conditions  as  they  are  known,  or  supposed  to 
be,  at  the  time.  Exceptions  must  be  presumed  to  refer  to 
matters  that  are  readily  apparent  upon  inspection.  An}' 
others  would  be  altogether  too  indefinite  to  be  valid.  The 
conditions  constituting  the  exception  ought,  certainly,  to  be 
ascertainable  at  the  time  the  grant  takes  effect,  or  they  ought 
not  to  be  operative ;  otherwise,  the  greatest  confusion  and 
inconvenience,  public  and  private,  must,  necessarily,  result. 
The  grant  should  point  out  what  is  granted  in  such  certain 
terms,  that  the  grantee  may  be  able  to  ascertain  by  inspec- 
tion, and  know  at  the  time  the  location  is,  definitely,  fixed, 
and  it  becomes  operative,  what  specific  tracts  of  land  are 
granted,  and  what  are  excepted  from  the  grant.  These  lands 
soon  after  the  grant,  were  conveyed,  in  trust,  under  author- 
ity of  the  law,  as  security  for  tne  bonds  issued,  out  of  the 
proceeds  of  which  the  road  was  constructed ;  and  the  pro- 
ceeds of  these  sales  are  devoted  by  the  trustees  to  the  re- 
demption of  the  bonds.  Is  this  security  to  be  impaired,  or 
destroyed,  by  taking  from  the  operation  of  the  erant  all  lands 
in  which  at  any  future  time  gold,  or  other  valuable  metals 
may  be  discovered  ?  If  so,  all  of  the  lands  may,  sooner  or 
later  revert  to  the  United  Slates,  and  bondholders,  and  those, 
who  in  good  faith,  have  purchased  the  lands  of  the  company, 
without  being  aware  of  the  mines  secluded  in  their  lower 
depths,  will  be  largely  injured.  These  words  *  mineral  lands,' 
as  used  in  the  act,  must  be  construed  in  a  practical  sense — as 
practical  men  would  use  them  in  contracting  about  them — 
must  be  construed  with  reference  to  their  present  known,  or 
at  least,  obviously  apparent,  condition."  14  Sawy.  (U.  S.) 
353»  356,  40  Fed.  Rep.  620,  621,40  Am.  &  Eng.  R.  Cas.  439. 

The  circuit  court  nad  before  made,  substantially,  the  same 
ruling  in  Co  well  v,  Lammers,  10  Sawy.  (U.  S.)  257,  21  Fed. 
Rep.  200,  and  in  Pacific  Coast  Min.  &  Milling  Co.  v.  Spargo,  8 
Sawv.  (U.  S.),  645,  16  Fed.  Rep.  348.  The  supreme  court  of 
the  United  States,  although  the  precise  question  had. not  been 
necessarily  presented,  had  by  implication  held  the  same  way 
in  the  several  cases  referred  to  in  the  decision  in  Francoeur 
V,  New  house;  cited.  Upon  further  consideration,  I  am  still 
satisfied,  upon  principle,  with  the  ruling  in  those  cases,  and 
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think,  that  to  hold  otherwise,  would  be  disastrous  to  the 
great  interests  of  all  the  states  having  mines  of  the  precious 
metals,  and  to  none  more  so  than  the  state  of  Montana. 

The  defendants'  counsel  assail  the  decision  in  Francoeur  v, 
Newhouse,  and  insist  that  the  title  to  no  land  which,  in  fact ^ 
contained  valuable  mines  secreted  in  its  lower  depths  at  the 
time  the  grant  attached  to  the  specific  lands  and  became  per- 
fect, passed  to  the  company  under  the  railroad  grant,  though 
the  existence  of  the  mineral  was  unknown,  and  unsuspected, 
at  the  time^  and  there  was  nothing  to  indicate  that  any  mine 
was  there — even  though  the  existence  of  the  mine  could  not 
by  reasonable  diligence  have  been  ascertained.  And  one  of 
the  senators  from  Montana,  in  an  elaborate  speech  in  the  sen- 
ate during  a  session  of  the  last  congress,  criticising  the  opin- 
ion in  Francoeur  v,  Newhouse,  with  great  ability  supported 
the  same  view.  Said  he,  in  the  course  of  his  speecn  :  "  If 
one  thousand  years  hence,  a  mine  is  discovered  in  an  odd  sec- 
tion of  land  which  it  will  pay  to  work,  thereby  it  will  be 
demonstrated  that  on  the  2d  day  of  July,  A.  D.  1864,  congress 
had  that  particular  land  in  view^  when  it  said  *  we  except  that 
mineral  land  out  of  the  grant/ and  that  it  not  only  then  be- 
comes, but  it  is  thereby  demonstrated  that  it  has  always  been, 
during  the  thousand  years  the  property  of  the  United  States." 
21  Cong.  Rec.  p.  10,946.  And  a  senator  from  California,  a 
most  skillful  mming  expert,  and  a  large  owner  of  mines  in 
Montana,  interrupted  the  senator's  speech  with  the  observa- 
tion, "/«  a  thousand  years  from  now,  I  have  no  doubt  mines  will 
be  found  in  many  of  those  lands''  Id  10,947.  Either  the  doc- 
trine of  Francoeur  v.  Newhouse,  or  that  stated  by  the  sena- 
tor  from  Montana,  as  quoted,  must  be  the  true  doctrine. 
There  is  no  middle  ground  upon  which  to  stand.  No  mid- 
die  line  can  be  drawn,  and  statutes  of  limitations  do  not  run 
against  the  United  States.        ' 

Nearly  all  statutes   require  construction.     Such  is  the  im- 
perfection of  the  human  intellect,  and  human  language  that 
It  is  difficult,  if  not  impossible,  to  draft  an  act,  that 
shall,  exactly,  cover  every  possible  case  contem-  ''*•  wmom. 
plated  bv  the  author,  and  nothing  more;  and  that  his  tio,*^^''*^^*' 
mtent  shall  be  apparent  to  every  intelligent  mind,  ataute. 
The  statute  of  frauds  of  England,  drawn  by  one  of 
England's  ablest  lawyers,  is  a  good  illustration.     It  is  said  by 
English  law-writers,  that  it  has  required  a  great  many  more 
suits  to  settle  the  meaning  of  thestatuteof  frauds,  than  there 
are  words  in  the  statute.     This  act  of  congress   evidently 
requires  construction,  otherwise  there  could  be  no  possible 
ground   for  difference  of  opinion  as  to  its  meaning  among, 
reasonably,  intelligent  persons.    And  it  must  receive  a  rea- 
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sonably  sensible  construction ;  a  reasonably  practical  con- 
struction ;  a  construction  that  will  enable  reasonably  intelli- 
gent men  to  determine  at  the  time  the  grant  attaches,  what 
was  granted,  and  what  excepted  from  the  operation  of  the 
grant ;  a  construction  that  will  afford  reasonable  certainty, 
as  to  land  titles.  A  meaning  must  be  given  to  it,  that  rea- 
sonably intelligent  practical  men  would  be  likely  to  deliber^ 
ately  contemplate  in  passing  the  act.  Such  a  construction  I  con- 
ceive was  given  to  the  Central  Pacific  grant  in  Francoeur  v, 
Newhouse.  But  the  construction  urged  by  the  senator,  and 
counsel  in  this  case,  would  be  unreasonable  in  the  extreme, 
and  utterly  impracticable  and  absurd  in  its  consequences — a 
construction  as  it  appears  to  me,  that  no  sensible  practical 
man  could  ever  deliberately  contemplate.  It  would  be  ab- 
solutely destructive  and  subversive  of  all  titles  to  land  in  the 
state   of  Montana,  and  all  new  states  wherein  are    similar 

f  rants ;  or,  at  least,  destructive  and  subversive  of  all  con- 
dence  in  and  security  of  titles.  A  severer  blow  could  not 
well  be  struck  at  the  interest  and  prosperity  of  the  state,  at 
large,  of  Montana,  and  other  states  similarly  situated,  than 
to  adopt  that  construction,  and  thereby  destroy  all  confidence 
in  titles  to  land.  Nothing  is  more  conducive  to  the  prosper- 
ity of  a  state,  than  unassailable  land  titles,  and  a  feeling  of 
confidence,  and  a  sense  of  security  in  such  titles.  Adopt  the 
construction  insisted  upon,  and  no  man  from  Lake  Superior 
to  Puget  sound,  within  the  exterior  bounds  of  the  railroad 
grant,  whether  on  the  odd,  or  even  sections,  would  know 
whether  he  has  a  title  to  land  purchased  either  from  the 
goverment  or  the  railroad  company,  until  a  mine  either  has 
been,  or  shall  hereafter,  at  some  time  in  the  future  more  or 
less  distant,  be  discovered  on  it,  when  he  will  know  for  the 
first  time,  that  he  has  no  title.  Indeed  this  state  of  things 
would  not  be  confined  to  the  lands,  of  the  railroad  grants, 
but  would  extend  to  all  lands  in  the  state.  Mineral  lands 
have  always  been,  and  they  are,  now,  except  and  reserved 
from  pre-emption,  homestead  entry,  and  all  other  ordinary 
modes  of  disposition  except  congressional,  in  substantially, 
the  same  language,  as  that  in  the  railroad  grant.  Every 
patent  issued  for  mineral  lands  to  a  pre-empter,  homesteader, 
or  other  purchaser,  within  the  meaning  of  the  exception  is 
utterly  void  and  passes  no  title,  at  least,  upon  a  direct,  and 
not  collateral  attack.  This  is  conceded  by  the  senator  from 
Montana,  and  must  be  by  counsel.  They  all  stand  upon  the 
same  footing  with  the  railroad  company,  and  its  grantees, 
except,  that,  the  latter  can  do  without  a  patent,  as  the  title 
passes  irrevocably  by  the  congressional  grant,  and  the  per- 
formance of  the  conditions  subsequent.    The  patent  adds 


Digitized  by 


Google 


VOL.  51]  LAND   GRANT;  243 

nothing  as  a  title.  It  is  only  a  convenient  instrument  of  evi- 
dence, in  the  language  of  the  statute  "  confirming  not  trans- 
ferring to  said  company  the  right  and  title  to  said  land.  " 

.It  does  not  seem  possible  that  congress,  deliberately,  in- 
tended to  leave  the  titles  to  all  lands  in  the  new  states  mthe 
state  of  such  lamentable  uncertainty^ — a  condition  of  things 
utterly  destructive  to  the  interests,  and  obstructive  of  the 
prosperity  and  progress  of  those  states.  The  mining  inter- 
ests, whatever  the  case  may  now  be,  will,  ultimately,  become 
one  of  the  least  important.  If  congress  had  intended  such 
unnatural  and  undesirable  results,  it  could  have  easily  ex- 
pressed its  intention  in  unmistakable  language.  It  provided 
no  means,  and  no  tribunal  to  determine,  upon  examination  for 
the  purpose,  what  lands  were  mineral,  within  the  meaning  of 
the  act.  It  did  not  require  the  railroad  company,  or  any- 
body on  behalf  of  the  government,  to  prospect  the  lands  to 
ascertain  what  were  mineral.  And  had  it  done  so,  in  most 
instances  it  would  have  been  unavailing,  so  far  as  ascertain- 
ing the  real  condition  of  the  land  is  concerned.  Repeated 
prospecting,  at  different  times,  and,  by  different  parties,  in 
practical  work,  is  often  required  to  disclose  a  mine.  Without 
any  provision  for,  positively,  determining  what  lands  are  min- 
eral, for  the  purposes  of  tne  act,  at  the  time  the  grant  at- 
taches, there  can  be  but  one  reasonable  and  safe  rule,  and  that 
is  to  exclude  those  which  are  known  to  be  mineral,  or 
which  upon  inspection  can  be  readily  ascertained  to  be  mineral. 
The  odd  sections  are  the  subject  matter  of  the  grant  and  the 
mineral  lands  in  the  odd  sections  are  the  exceptions.  The 
latter  are  taken  out  of  the  former.  Now,  the  exceptions 
should  be  readily  identified  by  inspection.  If  they  cannot  be 
identified  by  inspection,  they  are  too  indefinite  and  uncertain 
to  be  valid,  and  they  must  be  void  for  uncertainty.  The  ex- 
ception must  be  specifically  pointed  out,  so  that  it  can  be 
readily  ascertained.  Exceptions  are  strictly  construed.  As 
an  illustration,  take  a  case  on  a  section  of  the  road  where 
the  line  of  the  road  is  definitely  located  ;  the  road  is  finished, 
and  all  the  conditions  subsequent  are  fully  performed,  the 
road  accepted,  and  the  title  to  whatever  is  within  the  grant, 
be  it  more  or  less,  irrevocably  vested  in  the  railroad  com- 
pany. The  laniis  are  surveyed.  So  far  as  can  be  known  by 
inspection  and  superficial  examination,  the  lands  appear  to 
be  timber  lands,  agricultural  lands,  or  grazing  lands,  and 
they  are  in  good  faith  purchased  as  such  from  the  railroad 
company,  and  occupied  as  such  by  the  purchaser.  Are  these 
lands,  so  situated,  against  the  will  of  tne  purchasers  open  to 
wandering  prospectors  to  enter  at  will  upon  them,  diff  up  the 
earth,  sink  shafts,  run  drifts,  tunnels,  etc.,  to  see  if  they  can 
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find  a  mine  ?  And  failing  to  find  a  mine,  is  the  land  open 
year  after  year  for  other  bands  of  prospectors  to  enter  and 
repeat  the  performance  ad  injinitum  ?  And  should  a  mine, 
at  last,  after  years  of  prospecting^  be  found,  is  the  purchaser 
to  have  his  land  taken  from  him  on  this  exception?  Yet 
such  must  be  the  consequence  of  the  construction  insisted 
upon  by  the  defendants.  If  one  quarter  section  is  thus  open 
to  exploration,  and  the  title  thereto  liable  to  be  thereby  de- 
feated, by  a  discovery  of  a  mine  at  any  time,  no  matter  how 
long,  in  the  future,  then  every  foot  of  land  within  the  limits 
of  tne  railroad  grant,  and  even  outside  these  limits,  from 
Lake  Superior  to  Puget  sound,  is  in  the  same  situation,  and 
the  title  liable  to  be  defeated  in  the  same  manner.  No  man 
can  ever  know  whether  he  has  a  title  or  not,  until  a  mine  is 
discovered,  when  he  learns  that  he  has  no  title,  but  that  the 
land  belongs  to  the  United  States.  I  cannot  bring  my  mind 
to  believe  it  possible,  that  men  of  the  intelligence  and  sound 
sense  of  those  who  constitute  the  senators,  and  members  of 
the  house  of  representatives  in  cdngress,  could  have  deliber-^ 
ately  and  knowingly  intended  of  contemplated  any  such  re- 
sult. And  what  adequate  object  is  to  be  attained  by  such  a 
construction  as  will  destroy  titles  and  be  subversive  of  all 
confidence  in  titles  to  land  in  all  these  new  states?  For* 
whose  benefit  is  this  extraordinary  and  hurtful  condition  of 
things  to  be  imposed  on  the  new  states?  Is  it,  that  the  gov- 
ernment may  obtain  the  insignificant  sum  of  $6  per  acre  for 
a  small  strip  of  land  here  and  there  at  long  distances  apart, 
not  exceeding  1,500  feet  long  by  600  feet  wide?  Or  is  it  to 
give  a  preference  to  purchasers  at  that  insignificant  price, 
over  permanent  settlers,  who  have  already  purchased,  paid 
for  and  improved  lands  in  good  faith,  to  a  comparatively  few  . 
nomadic  prospectors,  who  remain  at  the  same  place  out  a 
short  time. 

Should  it  turn  out  in  course  of  time,  that  indications  of 
mines  appear,  the  owners  will  be  quite  as  likely  to  prospect 
for  and  discover  any  mine,  that  may  be  concealed  in  the 
depths  of  the  earth  there,  as  the  professional  prospectors ; 
and  the  country,  at  large,  will,  in  the  end,  be  equally  benefited 
by  the  result.  Is  there  any  object  to  be  accomplished  by  such 
an  unreasonable,  and  impracticable  construction  of  the  grant 
as  is  claimed  for  it,  leading  to  such  absurd  consequences,  that 
will  compensate  for  the  great  wrong  and  injury  that  must,, 
necessarily,  be  inflicted  on  the  new  states  by  removing  all 
grounds  for  confidence  in  land-titles?  When  a  dispute  arises 
as  to  whether  the  land  was  known  mineral  land  when  the 
grant  attached,  it  may  always  be  safely  intrusted  to  a  jury  to 
determine  the  point.    As  an  instance  see  the  special  verdict 
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and  charge  of  the  court  on  the  trial  of  this  same  case  cited  of 
Francoeur  v.  Newhouse,  14  Savvy.  600,  43  Fed.  Rep.  236. 
When  the  United  States  made  the  railroad  grant,  in  order  to 
secure  the  construction  of  that  great  transcontinental  road 
through  thousands  of  miles  of  a  comparatively  unsettled  re- 
gion, it  intended  to  offer  something  substantial  2i%  an  induce- 
ment.  It  gave  nothing,  for  as  usual,  it  doubled  the  price  of 
all  alternate  sections,  and,  by  the  completion  of  the  road  made 
a  market  for  these  lands  at  the  enhanced  price.  A  large  de- 
velopment of  the  resources  of  the  country  was  also  thereby 
induced.  Besides  the  government  saved  millions  in  the  cost 
of  transporting  the  maus,  military  forces,  supplies,  etc.  For 
the  United  States,  now,  years  after  the  road  n,as  been  built, 
and  been  in  successful  operation,  to  insist  upon  the  construc- 
tion maintained  by  defendants  is  to  discredit  all  the  titles  of 
the  railroad  company,  and  of  those  holding  titles  under  it; 
to  throw  insuperable  obstacles  in  the  way  of  selling  these  lands 
by  thus  discrediting  the  titles,  and  do  thereby  deprive  the 
company  of  the  substantial  aid,  which  it  had  reason  to  believe 
it  was  to  receive  upon  the  performance  of  the  conditions  of 
the  contract  on  its  part.  There  can,  possibly,  no  benefit  re- 
suit  to  the  United  States,  or  to  any  persons,  or  classes  of  per- 
sons, designed  to  be  favored  thereby,  by  the  construction  of 
the  act  of  congress  insisted  upon  by  defendants,  that  will  at 
all  compensate  for  the  wrong  to  the  railroad  company  and  its 
grantees,  occasioned  by  discrediting  these  titles,  and  the 
blight  put  upon  the  prosperity  of  all  those  new  states,  by  de- 
stroying and  subverting  all  grounds  for  confidence  in  the  land- 
titles  of  those  states. 

I  am,  myself,  still  satisfied  with  the  rule  laid  down  in  Fran- 
coeur  z/.  Newhouse.  The  court  did  not,  it  is  true,  pass  upon 
the  Northern  Pacific  grant,  but  it  did  construe  sub- 
stantially, the  same  language  in  a  strictly  cognate,  wVibbow 
and  analogous  provision,  and  I  do  not,  myself,  see  reviewed, 
how  it  can  hold  differently  with  reference  to  the 
railroad  grant  now  in  question,  without  overruling  its  prior 
•decision.  But  the  supreme  court  of  the  United  States,  in 
Davis  V.  Weibbold,  139  U.  S.  507,  a  case  but  recently  decided, 
has,  as  it  appears  to  me,  authoritatively,  decided  the  question 
now  involved,  in  strict  accordance  with  the  foregoing  views. 
But  for  the  fact,  that  it  has  been  questioned  by  counsel,  and 
iny  associate,  whether  this  ruling,  because  arising  under  a 
town-site  act,  and  not  a  railroad  grant,  is  applicable  to  the  case 
in  hand,  I  should  myself  have  supposed  that  the  point  was 
not  open  to  any  further  doubt  or  discussion.  Had  it  not  been 
for  this  contention  on  their  part  I  should  have  deemed  it  nec- 
essary, only,  to  refer  to  the  case,  and  leave  the  matter  Ihere 
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without  further  history  of  the  question,  and  the  prior  discus- 
sion upon  it,  or  further  argument.     The  plaintiff  in  that  case, 
relied  upon  a  patent  for  a  mine,  bearing  date  January  15,  1880. 
The  defendant  upon  a  prior  patent,  issued  under  the  town-site 
act,  for  the  town-site  of  Butte,  in  Deer  -Lodge  county,  Mon- 
tana, dated  September  26,  1867,  and  conveyances  from  the 
patentee  to  the  defendant.     The  latter  being  the  earlier  pat- 
ent contained  the  clause,  that  **  no  title  shall  be  hereby  acquired 
to  any  mine  of  gold,  silver,  cinnabar^  or  copper'^     The  town-site 
act,  under  which   the  patent   issued,  provides  that  "  no  title 
shall  be  acquired^'  under  its  provisions,  "  to  any  mine  ofgold^  sil- 
ver,  cinnabar  or  copper y  (Rev.  St.  §  2392.)     And  the  general 
statute   also  provides :     that  "  in  all  cases  lands  valuable  for 
minerals  shall  be  reserved  from  W^,  except  as  otherwise  directed 
by  law."     Section  2318.    At  the  trial,  after  introducing  this 
patent  for  the  town-site  and  subsequent  conveyance  to  him, 
defendant  offered  to  prove  by  sundry  witnesses  that,  "  at  the 
time  t/ie  patent  to  t/te  town-site  was  issued,  the  premises  embraced 
by  the  Gold  Hill  lode  were  not  known  to  be  valuable  for  minerals 
of  any  kind''    Objection   was  made  to  this  evidence  on  the 
ground  that  the  patent  to  defendants/r^w^^/that  the  premises 
in  fact  contained  valuable  minerals,  and  therefore,  could  not 
under  the  statute  be  granted  by  patent  for  a  town-site,  which 
objection  was  sustained,  an  exception  entered,  and  an  appeal 
thereon  taken.     The  question  before  the  supreme  court,  and 
upon  which  the  decision  turned,  was,  whether  the  provision 
of  the  statute,  that  **  no  title  shall  be  acquired  "  under  the  act 
"to  any  mine'*  merely,  meant  "any  knoivn  mine  ;"  or  in  other  " 
words,  whether  if  there  was  no  ''known  mine"  on  the  land  at 
the  date  of  the  patent,  a  mine  existing  in  fact,  but  not  dis- 
covered till  some  years  afterwards,  passed  b^  the  patent,  not- 
withstanding the  express  prohibitory  provision  in  terms  so 
broad  and  comprehensive,  of  the  statute  ?    Or  whether  the 
provision  only  meant  "known  mine?"     And   the  supreme 
court  held  that  it  was  limited  to  known  mines,  and  that  the 
title  to  a  valuable  m*ine  not  known  at  the  date  of  the  patent,- 
that  is  to  say  when  the  grant  attached  to  the  land,  did  pass 
under  the  patent,  notwithstanding  this  prohibitory  provision, 
so  comprehensive  in  its  terms,  and,  that,  there  was  nothing 
left  in  the  government  to  pass  under  the  subsequent  patent 
to  those  who  had  discovered  the  mine  after  the  issue  of  the 
first  patent.     The  court,  consequently,  held,  that  the  exclus- 
ion of  the  evidence  offered  to  prove  that  there  was  no  *^  known 
mine  "  at  the  date  of  the  patent,  was  erroneous ;  and  it  re- 
versed  the  judgment  on  that  ground  alone. 

It  is  urged,  in  this  case,  that  to  hold  that  a  mine  must  have 
been  known  to  exist  at  the  date,  when  the  railroad  grant  at- 
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tached,  in  order  to  exclude  it  from  the  grant,  is  to  unreason- 
ably and  without  authority,  introduce  into  the  statute  the 
word  ''known''  If  that  be  so,  then  the  same  must  be  true  as 
to  the  provision  of  exception  or  exclusion  in  the  town-site  act, 
that  **  no  title  shall  be  acquired  "  under  its  provisions"  to  any 
mine  of  gold,  silver,  cinnabar  or  copper,"  construed  by  the 
supreme  court,  in  Davis  v.  Weibbold.  Will  it  be  seriously 
said,  that  the  supreme  court  unwarrantably  introduced  the 
word  **  known  "  into  that  act,  thereby  largely  limiting  the 
scope  of  the  exception,  and  largely  enlarging  the  scope  of  the 
granting  power  of  the  act,  as  intended  by  congress  ?  if  this  is 
the  result,  it  was  not  attained,  and  this  construction  of  the 
act,  was  not  adopted,  by  any  hasty  ill-considered  action  of  the 
court,  for  that  tribunal  deliberately  reached  its  conclusion 
"after  much  consideration."  Says  the  court:  "  When  the 
intry  of  the  town-site  ivas  had,  and  the  patent  issued,  and  the 
sale  was  made  to  t/ie  defendant  of  the  lots  held  by  him,  it  was 
not  known — at  least  it  does  not  appear  that  it  was  known — 
that  there  were  any  valuable  mineral  lands  within  the  town- 
site,  and  the  important  question,  is,  whether  in  the  absence 
of  this  knowledge  the  defendant  can  be  deprived  under  the 
laws  of  the  United  States  of  the  premises  purchased  and  oc- 
cupied by  him  because  of  a  subsequent  discovery  of  minerals 
in  them  and  the  issue  of  a  patent  to  the  discoverer.  After 
much  consideration  we  have  come  to  t/te  conclusion  that  this 
qnestion  must  be  answered  in  the  negative.  It  is  true  that 
the  language  of  the  Revised  Statutes  touching  the  acquisition 
of  title  to  mineral  lands  within  the  limits  of  town-sites  is  very 
broad.  The  declaration  that  *  no  title  shall  be  acquired  *  under 
the  provisions  relating  to  such  town-sites,  and  the  sale  of  lands 
therein  *to  any  mine  of  gold,  silver,  cinnabar,  or  copper;  or 
to  any  valid  niining  claim  or  possession  held  under  existing 
laws,  would  seem  on  first  impression  to  constitute  a  reserva- 
tion of  such  mines  in  the  land  sold,  and  of  mining  claims  on 
them,  to  the  United  States ;  but  such  is  not  the  necessary 
meaning  of  the  terms  used  ;  in  strictness,  they  import  only 
that  the  provisions  by  which  the  title  to  the  land  in  such  town- 
sites  is  transferred  shall  not  be  the  means  of  passing  a  title 
also  to  mines  of  gold,  silver,  cinnabar,  or  copper  in  the  land, 
or  to  valid  mining  claims  or  possessions  thereon.  They  are 
to  be  read  in  connection  with  the  clause  protecting  existing 
rights  to  mineral  veins;  and  with  the  qualification  uniformly 
accompanying  exceptions  in  acts  of  congress  of  mineral  lands 
from  grant  or  sale.  Thus  read  they  must  be  held,  we  think, 
merely  to  prohibit  the  passage  of  title  under  the  provisions  of 
the  tozvn-site  laws  to  mines  of  gold,  silver,  cinnabar  or  copper 
which  are  known  to  exists  on  the  issue  of  the  town-site  patent. 
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and  to  mining  claims  and  mining  possessions^  in  ^respect  to 
which' proceedings  have  been  taken  under  the  law  or  custom 
of  miners^  as  to  render  them  valid,  creating  a  property  right 
in  the  holder,  and  not  to  prohibit  the  acquisition  for  all  time 
of  mines  which  then  lay  buried  unknown  in  the  depths  of  the 
earth.  The  exceptions  of  mineral  lands  from  preemption  and 
settlement  and  from,  grants  to  states  for  universities  and 
schools,  for  the  construction  of  public  buildings,  and  in  aid 
of  railroads  and  other  works  of  internal  improvement,  are 
held  to  exclude  all  lands  in  which  minerals  may  be  found,  but 
only  those  where  the  mineral  is  in  sufficient  quantity  to  add 
to  thei^  richness  and  to  justify  expenditure  for  its  extraction, 
and  known  to  be  so  at  the  date  of  the  grant.  There  are  vast 
tracts  of  country  in  the  mining  states  which  contain  precious 
metals  in  small  quantities,  but  not  to  a  sufficient  extent  to  jus- 
tify the  expense  of  their  exploitation.  It  is  not  to  such  lands 
that  the  term  '  mineral '  in  the  sense  of  this  statute  is  appli- 
cable."    139U.  S.518. 

The  closing  paragraph  shows  that  the  court  did  not  con- 
sider  itself  as  limiting  its  construction  to  the  town-site  act, 
and  such  provisions,  only,  as  have  been  here  seriously  con- 
tended, whether  correctly  or  not,  were  alone  in  pari  materia. 
It  shows  that  the  court  considered  the  ruling  as  applicable  to 
•*  gr&nts  for  the  construction  of  public  buildings :  in  aid  of 
railroads  and  other  works  of  internal  improvements^'  as  well  as 
to  pre-emption,  town-site,  etc.,  grants.  The  cases  cited  from 
the  state,  and  circuit  courts  of  the  United  States,  are  nearly 
all  cases  of  railroad  grants,  and  the  long  citation,  with  ap- 
probation, from  Co  well  z/.  Lammers,  10  Sawy.  (U.S.),  246, 
257,  21  Fed.  Rep.  200, — a  case  arising  under  a  railroad  grant, 
— contains  the  passage  laying  down  the  rule  as  now  established 
by  the  supreme  court  in  the  case  cited,  to  wit:  "By  the 
words  ^  mineral  lands'  must  be  understood  lands  known  to  be 
such,  or  which  there  is  satisfactory  reason  to  believe  are  such 
at  the  time  of  the  grant  or  patent."  After  citing  numerous  rul- 
ings  of  the  departments,  the  uniform  decisions  of  the  state  and 
circuit  courts,  and  its  own  implied  recognition  of  the  rule  as  stated 
m  Cowellv.  Lammers,  and  now  adopted  in  Davis  v.  Weibbold^ 
where  the  decision  of  the  point,  as  it  is  the  great  issue  in  the 
case,  could  not  be  avoided,  the  court  proceeds :  **  In  connec- 
tion with  these  views  it  is  to  be  borne  in  mind  also,  that  the 
object  of  the  town-site  act  was  to  aflford  relief  to. the  inhabi- 
tants of  cities  and  towns  upon  the  public  lands,  by  giving 
titles  to  the  lands  occupied  by  them,  and  thus  induce  them 
to  erect  suitable  buildings  for  residence  and  business.  Under 
such  protection  many  towns  have  grown  up  on  lands  which 
previously  to  the  patent,  were  part  of  the  public  domain  of 
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the  United  States,  with  buildings  of  great  value  for  residence, 
trade  and  manufacture.  It  would  be  in  many  instances  a 
great  impedimeilt  to  the  progress  of  such  towns  if  the  titles 
to  the  lots  occupied  by  their  inhabitants  \yere  subject  to  be 
overthrown  by  a  subsequent  discovery  of  mineral  deposits 
under  their  surface.  If  their  title  would  not  protect  them 
against  a  discovery  of  mines  in  them,  neither  would  it  protect 
them  against  the  invasion  of  their  property  for  the  purpose 
of  exploring  for  mines.  The  temptation  to  such  exploration 
would  be  according  to  the  suspected  extent  of  the  minerals, 
and  being  thus  subject  to  indiscriminate  invasion,  the  land 
would  be  to  one  having  the  title,  poor  and  valueless,  just  in  , 
proportion  to  the  supposed  richness  and  abundance  of  its  pro- 
ducts.  We  do  not  think  that  any  such  results  were  contem- 
J>lated  by  the  act  of  congress  or  that  any  construction  should 
be  given  to  the  provision  in  question  which  would  lead  to 
such  results.  Our  conclusion  as  already  substantially  stated^ 
is  that  congress  only  intended  to  preserve  existing  rights  to 
known  mines  of  gold,  silver^  cinnabar  or  copper y  and  to 
known  mining  claims  and  possessions^  against  any  assertion 
cf  title  to  them  by  virtue  of  the  conveyances  received  under 
the  town-site  act,  and  not  to  leave  the  titles  of  purchasers  on 
the  town-site  to  be  disturbed  by  future  discoveries^  139 
U.  S.  525.  These  observations  as  to  the  great  impediment 
which  the  construction  insisted  upon  by  defendants,  would 
throw  in  the  way  of  the  prosperity  of  towns,  apply,  as  we 
have  already  seen,  with,  at  least,  equal  if  not  greater  force 
with  reference  to  the  obstruction  to  the  progress  and  pros- 
perity of  the  state  at  large,  should  that  construction  be 
adopted  as  to  the  railroad  grants  in  question. 

If  the  decision  in  Davis  v,  Weibbold,  does  not,  strictly,  ap- 
ply to,  and,  fully,  cover  the  question  we  are  now  called  upon 
to  decide,  I  confess  I  do  not  know  to  what  it  does  apply,  ex- 
cept to  another  case  arising  under  the  same  town-site  act, 
wherein  the  mines  were  discovered,  located,  and  patented 
years  after  the  issue  of  the  patent  to  the  town-site.  The 
court  intimates  no  such  limitation.  It  refers  to  the  various 
forms  of  the  exception  in  the  various  acts  making  grants  for 
public  improvements,  universities,  railroads,  and  acts  excluding 
mines  from  preemption,  and  homestead  acts,  etc,  and  cites  the  de- 
cisions arising  under  them  all,  tending  in  the  same  direction, 
as  though  they  all  stood  upon  the  same  footing,  as  they,  evi- 
dently, do.  Each  only  provides  for  carrying  out  the  public 
policy  of  the  nation  to  exclude  mineral  lands  from  the  oper- 
ation of  all  these  statutes.  Though  differently  expressed,  in 
the  different  acts,  they  all  were  intended  to  accomplish  the 
same  objoct,  and  all  mean  the  same  thing.     What  difference 
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can  there  be  in  the  meaning  of  the  following  phrases  found 
in  different  acts?  "That  au  mineral  lands,  be  and  the  same 
are  hereby  excluded  from  the  operation  of  this  act.*'  N.  P. 
Co.  grant  act,  (13  St.  367,  §  3.)  "  That  all  mineral  lands  shall 
be  excepted  from  the  operation  of  this  act.'*  C.  P.  R.  Co. 
grant  act,  (12  St.  492,  §  3.)  "  In  all  cases,  lands  valuable  for 
minerals  shall  be  reserved  from  sale,  except  as  otherwise,  ex- 
pressly, directed  bv  law.'*  Rev.  St.  2318.  "No  title  shall 
be  acquired  under  tne  foregoing  provisions  of  this  chapter  to 
any  mine  of  gold,  silver,  cinnabar  or  copper."  Town^iteact, 
(Rev.  St.  2392.)  "  No  lands  on  which  are  situated  any  known 
salines  or  mines  shall  be  liable  to  entry  under  and  by  virtue 
of  the  provisions  of  this  act."  Pre-emption  law  of  1841,  (5  St. 
456,  carried  into  Rev.  St.  §  2258.)  Now  all  these  acts  with 
reference  to  the  questions  now  under  consideration  appear 
to  me  to  be  in  pari  materia^  and  I  am  satisfied  that  they  were 
intended  to  carry  out  the  same  line  of  public  policy,  and 
were  intended  to  mean  the  same  thing.  The  first  act  of  1841, 
s^ys^'  known  salines  or  mines  \'  and  such,  doubtless  with  ref- 
erence to  mines  was  what  was  intended  by  the  subsequent 
acts.  If  there  is  any  difference  in  the  other  provisions  on 
this  point,  the  town-site  act  is  stronger  against  the  construc- 
tion adopted  by  the  supreme  court  than  those  in  the  railroad 
acts,  as  it  forbids  the  acquisition  of  title  "  to  any  mine  of 
gold,"  etc., — qo  one  mine  can  pass.  But  the  same  construc- 
tions as  to  this  point  must  be  given  to  all  these  provisions. 
There  can  be  no  distinction  made.  In  my  judgment  there- 
fore, the  decision  in  Davis  v.  Weibbold,  covers,  and  con- 
cludes, this  case.  This  case  also  affirms  the  ruling  in  Cow- 
ell  V,  Lammers,  10  Sawy.  (U.  S.),  246,  21  Fed.  Rep.  200 
and  in  Deffeback  v.  Hawke,  115  U.  S.  392,406,  that  the  inser- 
tion  in  a  patent  of  an  exception,  not  expressly  authorized  by 
law,  is  void. 

A  question  has  also  been  suggested  in  this  case,  as  to  when 
there  must  be  a  "  known  mine  "  in  order  to  take  it  out  of  a 
grant  to  the  railroad  company  under  the  excep- 
Wheithera  ^jq^  in  the  grant?  The  four  points  of  time  sug- 
rJownliUe.  gcsted,  are,  the  date  of  the  act  of  congress  making 
the  grant ;  the  time  of  the  filing  of  a  map  of  the 
general  route;  the  time  of  (he  definite  location  and  filing  a 

[)Iat  thereof  in  the  office  of  the  commissioner  of  the  general 
and  office,  and  the  date  of  the  issue  of  a  patent.  The  ruling 
of  the  circuit  court  for  the  district  of  California,  heretofore 
has  been,  that  the  date  of  the  definite  location  of  the  line  of 
the  road,  is  the  date  at  which  the  mineral  character  of  the 
land  must  be  known,  in  order  to  take  it  out  of  the  grant. 
Thus  upon  the  trial  of  Francoeur  v.  Newhouse,  the  court  so 
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charged  the  jury.  The  following  is  the  language  of  the 
charge  :  "  The  words  *  mineral  lands/  as  used  in  the  act  of 
congress,  mean  lands  known  to  be  mineral  at  the  time  the 
grant  took  effect,  and  attached  to  the  specific  land  in  ques- 
tion, or  which  there  was  satisfactory  reason  to  believe  were 
such  at  said  time.  Only  such  land  as  was  known  to  be  min- 
eral, or  which  there  was  satisfactory  reason  to  believe  was 
mineral  at  the  time  the  grantattached  to  the  land,  is  excepted 
from  the  grant.  *  *  *  The  question  then  arises,  whether 
or*  not  they  were  known,  or  there  was  sufficient  reason  to  be- 
lieve, at  the  time  this  grant  attached — and  that  is  when  the 
line  of  the  road  became  definitely  fixed,  according  to  my  con- 
struction of  the  act — to  be  mineral  land."  14  Sawy.  (U.  S.), 
603, 604, 43  Fed.  Rep.  238. 

Until  that  time  the  grant  is  a  floaty  and  does  not  attach  to 
any  particular  land.  No  one,  till  then,  can  know  upon  what 
land  the  grant  will,  ultimately,  fall.  Up  to  the  definite  fix- 
ing  of  the  line  of  the  road,  it  is  all  public  land,  and  there  is 
nothing  to  prevent  any  interest  recognized  by  this  law,  not 
otherwise  prohibited,  from  being  acquired.  The  railroad 
company  up  to  that  time  has  acquired  no  interest  in  any 
specific  odd  section  of  land  ;  but  at  the  moment  the  line  is  de- 
finitely  fixed,  and  a  plat  filed  in  the  office  designated  by  law, 
the  grant  attaches  itself  to  all  odd  sections  not  embraced  in 
any  of  the  exceptions ;  and  the  title  of  the  company  becomes 
indefeasible  except  by  a  tailure  to  perform  tne  conditions 
subsequent,  and  the  taking  of  proper  means  to  forfeit  the 
grant  by  the  government.  Upon  the  performance  of  the 
conditions,  the  title  in  the  company,  before,  in  a  certain 
sense  inchoate,  becomes  perfected  and  indefeasible.  If  none 
of  the  exceptions  are  operative  to  prevent  the  title  from  vest- 
in^  when  the  line  is  so  definitely  fixed,  of  course,  the  title 
takes  effect,  by  relation  from  the  date  of  the  act,  without  af- 
fecting any  other  vested  interest  whatever.  But  if  the  land 
is  within  one,  or  more,  of  the  exceptions,  at  the  time  the 
grant  would,  otherwise,  attach,  it  is  taken  out  of  the  grant 
altogether,  and  nothing  passes,  either  present,  or  by  relation 
to  the  date  of  the  granting  act.  Thus,  if  an  odd  section  is 
known  mineral  land,  at  the  date  when  the  grant  would  other- 
wise attach,  it  is  not  within  the  grant,  and  no  vested  interest 
is  affected,  either  present,  or  by  relation.  So,  under  section 
6,  which  protects  the  lands  for  the  company  within  40  miles 
of  \he  general  line  after  it  shall  be  fixed,  from  sale,  entry  or 

gre-emption  by  other  parties,  till  the  company  can,  definitely, 
x  its  line,  does  not  prevent  the  discovery  01  a  mine,  or  pre- 
vent a  mine  from  becoming  known  at  any  time  before  the 
line  is  definitely  fixed,  as  prescribed  by  'law ;  and  should 
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there  be  a  known  mine,  when  the  company's  grant  attaches 
to  the  specific  lands  by- definitely  fixing  its  line,  I  apprehend, 
that  it  would  not  pass  by  the  grant,  whether  anyoody  else, 
by  "purchase,  entry  or  pre-emption,"  could  acquire  aninter- 
-est  in  the  known  mine  or  not.  There  is  no  provision  in  the 
act  against  the  discovery  of  a  mine,  or  against  a  mine  becom- 
ing known  during  the  withdrawal  from  sale,  in  such  sense  as 
not  to  bring  it  within  the  exceptions  of  the  grant  to  the  rail- 
road  company,  and  thus  take  it  out  of  the  operation  of  the 
grant.  And  when  a  discovery  of  a  mine  is  once  made,  before 
ilie  grant  attaches^  the  land  is  at  once  brought  within  the  ex- 
ception,  and  taken  out  of  the  scope  of  the  grant,  and  is  no 
longer  within  the  prohibitory  clause  of  section  6,  and  it  is 
not  perceived  why  a  mining  claim  may  not  be  at  once  located. 
It  can  no  longer  be  regarded  as  one  of  "  the  odd  sections  of 
land  herebv  granted,*  within  the  meaning  of  the  provision 
■of  section  6  that  **  the  odd  sections  hereby  granted  shall  not 
be  liable  to  sale,  or  entry,  or  pre-emption,"  except  to  the 
company.  The  following  passage  from  the  decision  of  Davis 
-v.  VVeibbold,  referring  to  a  former  decision  would  seem  to 
reach  and  cover  this  point.  Says  the  court :  "  We  stated  there 
that  land  embraced  within  a  town  site  on  the  public  domain, 
when  unoccupied,  was  not  exempt  from  location  and  sale  for 
mining  purposes,  and  referred  to  the  fact  that  some  of  the 
most  valuable  mines  in  the  country  were  within  the  limits  of 
incorporated  cities,  which  had  grown  up  on  what  was  on  its 
first  settlement  a  part  of  the  public  domam.  We  were  speak- 
ing at  that  time  of  town  sites  for  which  no  patent  had  been  is- 
sued,  and  of  mines  in  public  lands,  for  immediately  after  using 
these  expressions,  we  said  :  *  Whenever,  therefore,  mines  are 
found  in  lands  belonging  to  the  United  States,  whether  within  or 
without  town  sites,  they  may  be  claimed  and  worked,  pro- 
vided existing  rights  of  others,  from  prior  occupation,  are  not 
interfered  with.  If  this  view  be  correct,  and  I  think  it  is, 
then  the  ground  of  the  objection  suggested  that  the  limitations 
of  the  exception  of  the  grant  to  mines  known  at  the  date 
when  the  grant  attaches  by  a  definite  fixing  of  the  line  of  the 
road,  would  take  from  the  holders  all  mines  discovered  be- 
tween the  date  of  the  act  of  July  2,  1864,  and  the  definite  lo- 
cation of  the  road,  18  years  thereafter,  on  July  6,  1SS2,  fails  ; 
for  such  mines,  so  discovered,  and  known  before  July  6,  1882^ 
-would  be  excluded  from  the  grant,  by  the  exception. 

It  has  been  urged,  also,  that,  in  some  instances,  the  line  of 

the  road,  as  finally  definitely  located,  and  fixed,  and  upon 

which  it  is  now  constructed,  is  not  within  100  milesfromthe 

general  line  at  first  fixed,  and  under  the  provisions  of  section 

6,  the  lands  within  40  miles  of  which  were  lor  the  time  beings 
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withdrawn  from  "  sale,  or  entry  or  pre-emption  "  except  by 
the  railroad  company  ;  and  that  the  construction  insisted 
upon  by  defendants,  would  be  disastrous  to  all  parties,  dis- 
covering, and  locating,  mines  within  that  40-mife  belt  from 
the  date  of  the  act  till  the  final  definite  location  of  the  line  in 
1882.  But  this  objection  is  answered  by  what  is  said  in  the 
last  paragraph,  that  there  is  no  provision  in  the  act  against 
mines  becoming  known,  at  any  time,  before  the  grant  at- 
taches by  the  definite  location.  If  the  mines  are  thenknowny 
they  fall  within  the  exception.  Besides,  the  moment  the  line 
of  the  road  becomes  definitely  fixed,  in  the  mode  prescribed 
by  the  act,  no  matter  when  it  is,  the  lands  within  40  miles  of 
the  general  line,  not  within  the  prescribed  distance  from  the 
line  as  finally  definitely  fixed,  are,  necessarily,  discharged 
from  the  disabilities  imposed  in  section  6,  for  they,  there- 
after, never  can  become  "  the  odd  sections  of  land  hereby 
granted^'  within  the  meaning  of  that  section.  The  decision 
in  Davis  v,  VVeibbold,  also,  affirms  the  ruling  in  Francoeur  v. 
Newhouse,  14  Sawy.  (U.  S.)  358,  359,  40  Fed.  Rep.  618,  40 
Am.  &  Eng.  R.  Cas.  439,  that  a  patent  issued  to  land  in  which 
the  title  has  already  passed  out  of  the  United  States,  is  utterly 
void,  and  may  be  shown  to  be  void  even  in  an  action  at  law 
to  recover  the  land.  If  it  is  necessarythat  the  land  should  be 
known  to  contain  valuable  mines  in  order  to  bring  it  within 
the  exception  of  the  grant,  then  in  opposition  to  the  rule 
hereinbefore  expressed,  it  is  insisted  tnat  the  point  of  time 
when  the  land  should  be  known  to  be  mineral,  in  order  to 
exclude  it,  is,  not  when  the  line  of  the  road  is  definitely  fixed, 
but  the  time  when  the  patent  issues — that  the  title  to  the 
land  does  not  vest  until  £he  issue  of  the  patent,  and  the  char- 
acter of  the  land,  as  it  is  then  known,  or  supposed  to  be,  is  to 
control.  The  passage  from  the  decision  of^the  circuit  court 
in  Cowell  v.  Lammers,  10  Sawy.  (U.  S.)  257,  21  Fed.  Rep.  200, 
that  "  there  must  be  some  point  of  time,  when  the  character 
of  the  land  must  be  finally  determined,  and,  for  the  interest 
of  all  concerned,  there  can  be  no  better  point  to  determine 
the  question,  than  at  the  time  of  issuing  the  patent,"  is  quoted, 
to  sustain  this  view.  This  observation,  perhaps  a  little  too 
general,  was  made  with  special  reference  to  the  facts  of  that 
case,  wherein,  the  railroad  company  had  not  only  fixed  its 
line,  and  completed  its  road,  but  a  patent  had  issued  to  it  in 
conformity  with  the  statute,  covering  the  mine,  years  before 
the  mine  was  discovered,  and  located.  The  title  therefore 
had  not  only  vested  under  the  legislative  grant,  but  the  ques- 
tion as  to  the  right  of  the  company  to  the  land  as  being  non- 
mineral,  had  been  determined  in  its  favor,  and  the  grant  was 
confirmed  by  the  patent,  while  the  locator  of  the  mine  had 


Digitized  by 


Google 


254  NORTHERN  PACIFIC  R.  CO.  V.  BARDEN.        [VOL.  5 1 

nothing  as  evidence  of  title.  He  had  simply  by  a  trespass 
upon  lands,  thus  determined  to  be  private  property,  discov- 
ered, and  located  a  mine.  He  was,  therefore,  in  no  position 
to,  collaterally,  assail  the  title  of  the  plaintifiF,  as  is  well  settled 
by  numerous  decisions  of  the  supreme  court.  It  was  with 
reference  to  this  condition  of  things,  that  the  observation 
was  made,  proper  enough,  as  applicable  to  the  facts  of  that 
case,  but  certamly  not  intended  to  impugn  the  decision  of 
the  supreme  court,  as  to  the  time,  when  tlie  title  to  the  lands, 
under  the  statute,  actually  first  vested  in  the  railroad  com- 
pany. That  the  title  vests  upon  the  definite  location  of  the 
road,  subject  only  to  be  defeated  by  failure  to  perform  the 
conditions  subsequent  and  proper  measures  thereupon  taken 
to  forfeit  the  grant,  had  been  so  often  decided  by  the  supreme 
court,  that  it  did  not  seem  open  to  further  argument.  Yet, 
the  question  was  again  raised  under  the  identical  act  now  in 
question,  in  the  case  of  St.  Paul  &  P.  R.  Co.  v.  Northern  Pac. 
R.  Co.,  139  U.  S.  I,  (recently  decided),  and  that  construction 
was  emphatically  reaffirmed.  If  possible,  the  point  of  the 
ruling  is  stated  in  more  perspicuous  and  unmistakable  lan- 
guage than  in  any  former  case ;  and  I  shall,  therefore,  quote 
liberally  from  the  decision,  as  it  appears  to  place  beyond  all 
possible  grounds  of  doubt,  the  time  when  the  lands  "must  be 
known  to  be  valuable  for  its  minerals,  in  order  to  bring  them 
within  the  exceptions  of  the  legislative  grant.  Says  the 
court :  "  As  seen  by  the  terms  of  the  third  section  of  the  act, 
the  grant  is  one  in  prossenti^  that  is,  it  purports  to  pass  a 
present  title  to  the, lands  designated  by  alternate  sections, 
subject  to  such  exceptions  and  reservations  as  may  arise  from 
sale,  grant,  pre-emption,  or  other  disposition  previous  to  the 
time  the  definite  route  of  the  road  is  fixed.  The  language 
of  the  statute  is  *  that  there  be  and  hereby  is  granted'  to  the 
company  every  alternate  section  of  the  lands  designated, 
which  implies  that  the  property  itself  is  passed,  not  any  special 
or  limited  interest  in  it.  The  words  also  import  a  transfer  of 
a  present  title,  not  a  promise  to  transfer  one  in  the  future.  The 
route  not  being  at  the  time  determined,  the  grant  was  in  the 
nature  of  a  float,  and  the  title  did  not  attach  to  any  specific 
sections  until  they  were  capable  of  identification ;  but  when 
once  identified,  the  title  attached  to  them  as  of  the  date  of  the 
grant,  except  as  to  such  sections  as  were  specifically  reserved.  It 
is  in  this  sense  that  the  grant  is  termed  one  in  praesenti\  that 
is  to  say,  it  is  of  that  character,  as  toallland^  within  the  terms 
of  the  grant,  and  not  reserved  from  it  at  the  time  of  the  definite 
location  of  the  route''  139  U.  S.  5.  Thus,  it  is  said,  the  language 
— "  implies  that  the  property  itself  \%  passed,  not  any  specific  or 
limited  interest  in  tt.     The  words  also  import  a  transfer  of  a 
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present  title  ^  not  a  promise  to  transfer  one  in  future.  *  *  *  The 
title  does  not  attach  to  any  specific  sections  until  they  were 
capable  of  identification,  but  when  once  identified,  the  title 
attached  to  them,  as  of  the  date  of  the  grant,  except  as  to 
such  sections  as  were  specially  reserved.  It  is  a  grant  *  in 
prasenti^  as  to  all  lands  within  the  terms  of  the  grant,  and  not 
reserved  from  it  at  the  time  of  the  definite  location  of  the 
grants 

Is  it  possible  to  express,  more  clearly,  the  idea  maintained 
in  this  opinion,  as  to  when  the  grant  attached  and  title  passed, 
and,  consequently,  when  the  lands  must  be  known  to  be  min- 
eral, in  order  to  bring  them  within  the  exceptions  of  the 
grant?  And  lands  knoivn  to  be  mineral,  as  the  provision  is 
construed  by  the  supreme  court,  and,  then  only,  are  the  lands 
excluded  on  the  ground  that  they  are  mineral.  Again,  says 
the  court :  "  It  is  contended  tnat  they  are  qualified  and 
restricted  by  the  provision  of  the  fourth  section,  that  when- 
ever 25  miles  of  the  road  are  completed  in  a  good,  substan- 
tial and  workman-like  manner,  and  the  commissioners  ap- 
pointed to  examine  the  same  have  made  a  report  to  that 
eflfect  to  the  president,  patents  shall  be  issued  *  confirming 
to  said  company  the  right  and  title  to  said  lands  situate  op- 
posite to  and  coterminous  with  said  completed  section  of 
said  road.*  This  provision,  it  is  urged,  is  inconsistent  with  the 
theory  that  a  title  to  the  lands  had  previously  vested  in  the  com- 
pany.    We  do  not  think  so'*     139  U.  S.  6. 

Thus,  the  court  recognizes  the  fact,  that  the  provisions  of 
the  act  as  to  issuing  patents,  describes  the  pat;ent  as  only 
^^  confirming**  the  title  already  vested,  not  as,  originally 
granting,  gr  passing  the  title.  And  again  :  "  The  construction 
we  give  to  the  granting  terms  of  the  act,  as  qualified  by  sub- 
sequent provisions,  not  only  secures  the  application  of  the 
f)roperty  to  the  construction  of  the  road  and  telegraph 
ine,  and  thus  carries  out  the  purposes  of  the  government, 
but  also  secures  the  company  against  any  attempted  alienation  of 
the  land  to  other  parties**     139  U.  S.  7. 

Thus,  the  legislative  grant  in  proesenti,  in  the  act,  "  secures 
the  company  against  any  attempted  alienation  of  the  land  to 
other  parties^  So,  in  Davis  v,  Weibbold,  already  cited,  re- 
affirming prior  decisions,  the  court  says  :  "  We  agree  to  all 
that  is  urged  by  counsel  as  to  the  conclusiveness  of  the 
patents  of  the  land  department  when  assailed  collaterally  in 
actions  at  law.  We  nave  had  occasion  to  assert  their  unas- 
sailibility  in  such  cases  in  the  strongest  terms,  both  in  St. 
Louis  Smelting  &  Refining  Co.  v.  Kemp,  104  U.  S.  636,  640- 
646,  and  in  Steel  v.  St.  Louis  Smelting;  &  Refining  Co.,  106 
U.  S.  447,  451,  452.    They  are  conclusive  in  such  actions  of 
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all  matters  of  fact  necessary  to  their  issue,  where  the  depart- 
ment had  jurisdiction  to  act  upon  such  matters  and  to  deter- 
mine them  ;  but  if  the  lands  patented  were  not  at  the  time 
public  property,  having  been  previously  disposed  of,  or  no 
provision  had  been  made  for  their  sale,  or  other  disposition, 
or  they  had  been  reserved  from  sale,  the  department  had  no 
jurisdiction  to  transfer  the  land,  and  their  attempted  con-^ 
veyance  by  patent  is  inoperative  and  void,  no  matter  with 
what  seeming  regularity  the  forms  of  law  have  been  ob- 
served.  In  the  several  cases  to  which  we  have  been  referred 
in  the  fifth  and  sixth  Montana  Reports,  (Silver  Bow  Min.  & 
Milling  Co.  y.  Clark,  5  Mont.  378;  Talbott  v.  King,  6  Mont. 
76 ;  Butte  City  Smoke-House  Lode  Cases,  6  Mont.  397,) 
which  involved  contests  between,  parties  clairfting  under 
mining  patents  and  others  claiming  under  town-site  patents, 
and  in  which  very  able  and  learned  opinions  were  given  by 
the  supreme  court  of  the  territory  of  Montana,  the  mining- 
claim  patented  had  been  located  and  the  rights  of  the  mining 
claimant  had  thus  attached  before  the  town-site  patent  was 
issued.  The  patent,  which,  subsequently,  followed  was  a 
mere  perfection  of  the  right  originated  by  the  location,  and 
to  which  it  took  effect  by  relation.  It  was  held  in  accord- 
ance with  this  opinion,  that  theprior  mining  location  was  not 
affected  by  the  town-site  entry.*      139  U.  S.  529. 

So,  that,  in  this  class  of  cases,  the  ascertainment,  and  final 
determination  as  to  the  mineral  character  of  the  land,  as 
against  the  company,  cannot,  as  contended,  be  left  to  the 
commissioner  on  the'  issue  of  the  patent.  And  if  the  deter- 
mination  be  so  made,  his  decision  against  the  company  would 
not  be  conclusive,  as  to  whether  the  title  to  the  land  had  or 
had  not  already  passed  out  of  the  Unijted  States  under  the 
congressional  grant.  A  patent  wrongfully  issued  to  others, 
however,  could  be  collaterally  attacked,  by  the  companv  on 
its  patent,  even  in  an  action  at  law,  and  the  company  witnout 
a  patent  could  stand  upon  its  legislative  grant  attaching  upon' 
the  definite  location  and  completion  of  the  road  as  required 
by  the  act,  even  against  subsequent  patents,  wrongfully  issued 
to  other  parties.  Indeed  the  commissioner  is  not  in  a  position, 
in  this  class  of  cases,  to  summon  witnesses  and,  intelligently, 
investigate,  and  finally  decide  the  facts  as  to  the  mineral  char- 
acter of  all  the  odd  sections  of  lands,  either  at  the  date  of  the 
attaching  of  the  grant,  or  of  the  issue  of  the  patent ;  and  if 
he  were  invested  with  such  final  jurisdiction,  the  point  of 
time  to  which  the  investigation  should  be  directed,  would  be, 
the  date  when  the  line  of  the  road  became  definitely  fixed, 
and  a  plat  thereof  filed  in  the  office  of  the  commissioner  of  the 
land  office — the  date  at  which  the  grant  became  attached  to 
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the  specific  sections  of  land,  and  not  the  date  of  the  issue  of 
the  mere  confirmatory  patent.  Again  on  his  views  of  the  law, 
the  commissioner  often  refuses  to  issue  patents  to  the  rail- 
road company  in  cases  where  it  is  entitled  to  them.  \\\  such 
cases  the  company  would  have  no  remedy,  as  to  those  lands, 
unless  the  foregoing  views  are  correct.  There  cOuld  then 
be  no  patent  to  settle  the  question. 

Under  these  various  decisions  of  the  supreme  court,  and 
others  cited  by  that  tribunal,  with  approbation,  I  am  satis- 
fied that  to  exclude  the  lands  from  the  operation  of  the  grant, 
they  must  be  known  to  be  mineral  at  the  date  when  the  line  of 
the  road  becomes  definitely  fixed y  and  a  plat  thereof  filed  in  the 
general  land-office y — in  this  case  on  July  6,  1882,  and  that  the 
.demurrer  to  the  complaint  must  be  overruled.  My  associ- 
ate dissents  in  a  very  able  opinion,  in  which  he  very  forcibly, 
and  lucidly,  ^presents,  as  it  seems  to  me,  all  that  can  be  said 
in  opposition  to  the  views  herein  expressed.  My  own  con- 
clusions, however,  Ihave  reached  after  repeated  and  thorough 
examination,  and  I  cannot  see  the  case  in  any  other  light. 
The  points  of  difference  between  us,  therefore,  must  be  left 
to  the  supreme  court,  to  authoritatively  determine. 

This  I  believe,  is  a  representative  case — several  others  de- 
pending upon  its  decision.  I  suppose  the  facts  in  the  com- 
plaint are  alleged  as  they  must  turn  out  in  the  proofs.  If 
that  be  so,  then  a  default  might  be  safely  suffered,  and  a 
judgment  entered  before  the  ist  of  July,  and  an  appeal  taken 
to  the  United  States  supreme  court.  Otherwise,  the  appeal 
will  go  to  the  circuit  court  of  appeals.  It  is  desirable  tnat  a 
question  affecting  interests  so  vast  should  be  determined  by 
the  highest  court  in  the  land.  Under  the  provisions  of  sec- 
tion 650,  Rev.  St,  when  there  is  a  difference  of  opinion  be- 
tween the  circuit  and  district  judges,  sitting  together,  the 
opinion  of  the  presiding  judge  prevails  for  the  time  being. 

In  pursuance  of  the  provisions,  let  the  demurrer  to*  the 
complaint  be  overruled,  and  the  defendants  have  ten  days 
within  which  to  file  their  answer. 

KyiOVfLE^,  J, f  {dissenting.^ — This  is  an  action  at  law.  The 
complaint  sets  forth  sufficient  facts  to  show  that  plaintiff  re- 
ceived a  grant  from  the  United  States  of  all  odd  alternate 
sections  of  lands  within  forty  miles  of  the  line  of  its  railroad 
as  definitely  located  in  Montana,  not  mineral,  and  which  at 
the  time  its  line  of  railroad  was  definitely  fixed,  were  not  re- 
served, sold,  granted  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights.  It  is  further  set 
forth  that  the  land  described  in  the  complaint  was  a  portion 
of  one  of  the  said  odd  sections  within  forty  miles  of  the  line 
51  A.  &  E.  R.  Gas.— 17 
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of  the  road  of  plaintiff  as  definitely  located  ;  that  defendants 
have  taken  possession  of  the  same,  and  now  withhold  the  pos- 
session thereof  from  plaintiff.  It  is  not  stated  directly  that 
the  said  land  \%  non-mineral,  but  that  it  was  not  known  to  be 
such  at  the  date  of  said  grant  on  July  2,  1864,  nor,  at  the 
time  the  general  route  of  said  railroad  was  located  in  1872. 
It  is  alleged,  however,  that  it  was  more  valuable  at  said 
dates  for  grazing,  than  mining  purposes  and  that  when  the 
land  was  surveyed  in  1868,  it  was  returned  by  the  surveyor  as 
non-mineral,  tn  1886,  it  is  alleged  that  plaintiff  listed  in 
the  United  States  land  office  at  Helena,  with  other  lands, 
the  premises  in  controversy,  and  paid  for  filing  such  list 
the  fees  allowed  by  law,  and  the  receiver  duly  accepted 
the  same  and  approved  of  said  list,  and  certified  the  same 
to  the  commissioner  of  the  general  land  office,  and  that  that 
list  remains  in  both  land  offices,  and  no  part  of  the  fees  so 
paid  have  been  returned  to  plaintiff.  It  is  also  alleged  that 
at  the  time  of  filing  said  list  said  land  was  not  known  to 
be  mineral,  or  had  any  value  for  mining  purposes,  but  that 
during  the  year  1888,  certain  veins  or  lodes  of  rock  in  place 
bearing  gold,  silver  and  other  precious  metals  were  discov- 
ered thereon,  and  thereafter  to  wit  on  the  20th  da}^  of 
June,  1888,  a  portion  of  defendants  and  under  wl}om  the 
others  claim  located  snid  lodes  as  mineral  land  under  the 
name  of  the  "  Vanderbilt, "  *•  Four  Jacks,"  *^  N.  Y.  Cen- 
tral" and  **  Hudson  River"  respectively,  and  on  the  9th 
day  of  May,  of  said  year,  another  lode  under  the  name  of 
the  **  Chauncey  Depcw  "  lode,  jmd  that  they  are  now  in 
possession  of  said  locations  and  are  extracting  ore  there- 
from, and  have  taken  therefrom  ore  of  over  the  value  of 
$100,  and  that  the  value  of  all  the  property  is  over  $6,000. 
The  defendants  have  demurred  to  this  complaint,  on  the 
ground  that  the  same  does  not  state  facts,  sufficient  to 
constitute  a  cause  of  action. 

There  is  undoubtedly,  much  in  this  complaint  that  might 
be  called  redundant  or  irrelevant  matter.  But  concerning 
this  the  court  is  not  called  to  rule.  If  a  complaint  states 
facts  which  show  that  plaintiff  is  not  entitled Ito  recover, 
then  the  ground  of  demurrer,  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  will  lie.  In  this 
case  plaintiff  undertook  to  set  up  certain  facts  which  would 
show  that  the  land  in  controversy  was  within  the  grant  to 
it,  and  not  within  the  exception  of  that  grant  as  being 
mineral,  as  that  grant,  it  claims,  should  be  interpreted. 
In  order  to  recover  for  rents,  issues  and  profits,  the  loca- 
tion of  lodes  on  the  premises  and  the  extracting  of  ore 
therefrom  is  averred.     It  appears  also   that  no  patent  had 
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ever  issued  to  plaintiff  for  the  premises.  While  the  com- 
plaint is  not  as  satisfactory  as  it  might  be,  upon  the  point  as 
to  whether  the  premises  are  now  known  to  be  mineral  land 
or  not,  still,  I  think  enough  appears  to  show  that  they  are  of 
that  character.  It  appears  that  they  are  over  the  value  of 
$6,000,  and  that  over  $100  worth  of  ore  has  been  taken  from 
them,  and  that  the  lodes  located  contain  gold  and  silver.  I 
do  not  conceive  that  in  determining  whether  or  not  land  is 
mineral  land  the  question  is  whether  or  not  it  is  more  valu- 
able for  the  mineral  therein,  than  it  is  for  grazing  of  agricult- 
ure. The  statute  of  the  United  States,  upon  mineral  lands  is 
^*  in  all  cases  land  valuable  for  minerals  shall  be  reserved  from 
sale,  except  as  otherwise  expressly  directed  by  law.  "  Rev. 
St.  U.  S.  §  2318.  So  I  would  say,  that  lands  which  have  a 
market  value  for  the  minerals  therein,  without  any  reference 
to  any  other  character  or  qualit}^  connected  therewith  are 
mineral  lands.  I  do  not  think  it  is  necessary  to  show  that 
the  lands  contain  paying  mines.  Such  has  not  been  the  ac- 
cepted definition  of  mineral  land^  in  the  land  department  of 
the  United  States,  or  by  those  engaged  in  mining  avocations 
in  this  country.  Land  is  being  claimed  almost  every  day  as 
mineral,  which  contai*i  no  such  mines,  and  the  United  States 
land  department  is  almost  daily  issuing  patents  for  such  lands 
as  mineral.  The  term  "  mineral  lands  "  must  be  considered 
as  having  been  used  by  congress  in  the  sense  in  which  that 
term  was  used  bv  practical  men  in  mining  engaged  in  that 
industry  at  the  date  of  the  grant.  Lands  are  often  sold  for 
lar^e  sums  of  money  on  account  of  the  minerals  therein 
which  have  never  been  worked  to  a  profit  for  such.  With 
this  definition  of  mineral  lands,  I  think  it  safe  to  say  that  the 
premises  in  controversy  must  be  classed  as  mineral. 

The  question  then  arises,  whether,  not  having  been  known 
to  be  mineral  at  the  date  of  the  grant  of  land  to 
plaintiff  on  July  2,  1864,  nor  at  the  date  when*  the  general 
route  of  its  road  was  located  in  1872,  nor  at  the  time  it 
was  listed  by  plaintiff  for  patent  as  within  its  grant,  in  1886, 
but  now  known  to  be  mineral,  it  must  be  classed  as 
within  plaintiff's  grant.  The  grant  of  land  to  the 
Northern  Pacific  Railroad  Company,  is  contained  in  the 
third  section  of  the  statute  of  the  United  States  organizing 
that  company,  and  the  part  necessary  to  be  considered  in 
this  case  is  as  follows :  "  That  there  be  and  is  hereby  granted 
to  the  Northern  Pacific  Railroad  Company,  its  successors 
and  assigns  for  the  purpose  of  aiding  in  the  construction  of 
said  railroad  and  telegraph  line  to  the  Pacific  coast,  and  to 
secure  the  safe  transportation  of  the  mails,  troops,  munitions 
of   war  and  public  stores,  over  the  route  of  said  railway, 
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every  alternate  section  of  public  land  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  twenty  alternate  sections 
per  mile  on  each  side  of  said  railroad  line  as  said  company 
may  adopt  through  the  territories  of  the  United  States,  and 
ten  alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  where  it  passes  through  any  state,  and  whenever  on 
the  line  thereof  the  United  States  have  full  title  not  reserved, 
sold,  granted  or  otherwise  appropriated,  and  free  from  pre- 
emption  or  other  claims  or  rights  at  the  time  the  line  of  said 
road  is  definitely  fixed  and  a  plat  thereof  filed  in  the  office 
of  the  commissioner  of  the  general  land  office :  *  *  * 
Provided,  further,  that  all  mineral  lands  be,  and  the  same  are 
hereby  excluded  from  the  operations  of  this  act,  and  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  unappropriated 
agricultural  lands  in  odd  numbered  sections  nearest  to  the 
line  of  said  road  may  be  selected  as  above  provided.** 

The  contention  of  plaintiS  is  that  the  above  grant  is  one  in 
praesenii  conveying  the  fee  to  it  at  the  date  thereof,  and  that 
it  should  embrace  all  lands  within  the  limits  of  its  grant  not 
known  to  be  mineral,  or  \thich  there  was  no  reasonable 
ground  for  believing  to  be  mineral  at  such  date.  In  other 
words,  in  the  exception,  and  in  the  prgviso  in  the  grant  in 
regard  to  mineral  lands  it  should  reaa,  not  known  to  be  min- 
eral or  which  there  was  no  reasonable  ground  for  believing 
to  be  mineral.  This  brings  up  for  consideration  the  ques- 
tion,* as  to  how  this  grant  should  be  construed.  It  is  a  public 
or  legislative  grant  made  b^  a  statute  of  congress.  "  In  all 
questions  of  construction  arising  under  grants  between  the 
government  and  the  citizen,  a  different  rule  prevails  in  one 
respect  from  that  adopted  in  questions  between  individuals. 
Between  the  latter,  tne  construction  if  doubtful,  is  always 
to  be  in  favor  of  the  grantee  and  against  the  grantor,  whereas 
in  the  case  of  the  government,  the  construction  is  always 
against  the  grantee  and  in  favor  of  the  government.'*  5 
Washb.  Real  Prop.  (4th  Ed.)  p.  190. 

One  of  the  leading  cases  upon  the  subject  of  legislative 
grants  is  that  of  Charles  River  Bridge  v.  Warren  Bridge,  11 
ret.  (U.  S.),  420.  It  is  a  case  very  often  referred  to,  and  is 
the  foundation  of  much  of  the  federal  jurisprudence  upon  this 
point.  The  decision  was  delivered  by  the  distinguished 
Chief  Justice  Taney,  and  in  it  the  court  said :  "  The  rule  of 
construction  in  such  cases  is  well  settled  both  in  England,  and 
by  the  decisions  of  our  own  tribunals.**  In  2  Barn.  &  Adol. 
793,  in  the  case  of  Stourbridge  t/.  Wheely,  the  court  says: 
"  The  canal  having  been  made  under  an  act  of  parliament, 
the  rights  of  the  plaintiff  are  derived  entirely  from  that  act* 
This,  Tike  many  other  cases,  is  a  bargain  between  a  company 
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of  adventurers  and  the  public,  the  terms  of  which  are  ex- 
pressed in  the  statute,  and  the  rule  of  construction  in  all  such 
•cases  is  now  fully  established  to  be  this,  that  any  ambiguity 
in  the  terms  of  the  contract  must  operate  against  the  adven- 
turers, and  in  favor  of  the  public,  and  the  plaintiff  can  claim 
nothing  that  is  not  clearly  given  by  the  act." 

This  rule  of  construction  is  fully  adopted  by  the  supreme 
•court  in  the  above  case.  This  question  came  again  before 
the  supreme  court  in  the  case  of  Dubuque  &  P.  R.  Co.  v,  Litch- 
field, 23  How.  (U.  S.)  66,  and  it  holds  this  language,  in  refer- 
ring to  a  legislative  grant  similar  to  the  one  of  plaintiff's 
under  consideration :  **  All  grants  of  this  description  are 
strictly  construed  against  the  grantees ;  nothing  passes  but 
what  is  conveyed  in  clear  and  explicit  language,  and  as  the 
rights  here  claimed  are  derived  entirely  from  the  act  of  con- 
jfress,  the- donation  stands  on  the  same  footing  of  a  grant  by 
the  public  to  a  private  company,  the  terms  of  which  must  be 
plainly  expressed  in  the  statute,  and  if  not  thus  expressed 
they  cannot  be  implied."  And  in  this  case  the  court  quotes 
with  approval,  the  reason  for  this  rule  of  construction  from 
Oildart  v.  Gladstone,  1 1  East,  675  :  **  The  reason  of  the  above 
rule  is  obvious— parties  seeking  grants  for  private  purposes 
usually  draw  the  bills  making  them.  If  they  do  not  make  the 
language  explicit  and  clear  to  pass  everything  that  is  intended 
to  be  passed,  it  is  their  own  fault,  while  on  the  other  hand 
such  a  construction  has  a  tendency  to  prevent  parties  from 
inserting  ambiguous  language  for  the  purpose  of  taking  by 
ingenious  interpretation  and  insinuation,  that  which  cannot 
be  obtained  by  plain  and  express  terms." 

In  the  case  of^Rice  v.  Minnesota  &  N.  R.  Co.,  i  Black,  (U. 
S.)  360,  the  supreme  court  say  :  "  It  is  the  settled  rule  of  con- 
struction that  public  grants  are  to  be  construed  strictly  and 
that  nothing  passes  by  implication."  It  has  been  urged,  how- 
■ever,  that  the  legislative  or  public  grant  in  the  case  at  bar 
was  for  a  valuable  consideration  and  should  therefore  be  sub- 
ject to  the  same  rule  of  construction  as  grants  between  private 
parties,  and  hence  liberally  in  favor  of  the  grantee,  and  in  such 
a  manner  as  to  give  it  a  full  and  liberal  operation,  so  as  to 
carry  out  the  legislative  intent.  It  is  not  necessary  now  to 
-discuss  this  rule  of  interpretation  and  show  its  limitations. 

Every  one  of  the  above  legislative  grants  referred  to  were 
made  upon  the  same  consideration  as  the  grant  to  plaintiff, 
namely  the  construction  ot  an  internal  iyiprovement  of  some 
value  to  the  public.  The  supreme  court,  however,  has  held 
that  all  these  grants  are  subject  to  be  strictly  construed,  and 
in  the  case  of  Leavenworth,  L.  &  G.  R.  Co.  v,  U.  S.,  92  U.  S. 
733>  it  was  held  that  all  these  railroad  grants  should  receive 
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a  Strict  construction  against  the  grantee.  In  that  case  the 
court  held  this  language :  "  The  difference  would  seem  to 
imply  obscurity  in  the  act ;  but  be  this  as  it  may,  the  rules 
which  govern  the  interpretation  of  legislative  grants  are  so 
well  settled  by  this  court,  that  they  hardly  need  be  reasserted. 
They  apply  as  well  to  grants  of  land  to  states  to  aid  in  build- 
ing railroads  as  to  grants  of  special  privileges  to  private  cor- 
porations. In  both  cases  the  legislature,  prompted  by  the 
supposed  wants  of  the  public,  confers  on  others  the  means  of 
securing  an  object  the  accomplishment  of  which  it  desires  to 
promote,  but  declines  to  undertake." 

Here  is  a  distinct  assertion  that  these  rules  of  interpreta- 
tion apply  to  all  such  railroad  grants  as  plaintiff's.  And  in 
this  case,  again,  in  regard  to  the  rules  of  construction  of  the 
grant  then  under  consideration  says  :  "  It  should  be  neither 
enlarged  by  ingenious  reasoning,  nor  diminished  by  strained 
construction,  the  interpretation  must  be  reasonable,  and  such 
as  will  give  effect  to  the  intent  of  congress.  This  is  to  be  as- 
certained from  the  terms  employed,  the  situation  of  the 
parties,  and  the  nature  of  the  grant.  If  the  terms  are  plain 
and  unambiguous,  there  can  be  no  difficulty  in  interpreting 
fehem,  but  if  they  admit  of  different  meanings,  one  of  extension, 
and  the  other  of  limitation,  they  must  be  accepted  in  a  sense 
favorable  to  the  grantor.  And  if  rights  claimed  under  the 
government  be  set  up  against  it,  thev  must  be  so  clearly  de- 
nned that  there  can  be  no  question  of  the  purpose  of  congress 
to  confer  them.  In  other  words  what  is  not  given  expressly, 
or  by  necessary  implication,  is  withheld." 

Upon  this  point  of  the  construction  of  legislative  grants  I 
have  quoted  liberally  from  the  masters  in  the  domain  of  our 

i'urisprudence,  and  their  language  gives  no  uncertain  sound, 
legislative  grants  must  be  construed  most  strongly  against 
the  grantee,  and  must  not  be  enlarged  by  implication.  In 
looking  at  the  terms  in  the  grant  we  find  mineral  lands  are 
excepted  therefrom.  This  was  in  accordance  with  the  settled 
policy  of  the  government.  In  the  case  of  Ivanhoe  Min.  Co. 
V,  Keystone  Consolidated  Min.  Co.,  102  U.  S.  167,  the  supreme 
court  held  that  it  was  the  public  policy  of  the  United  States 
not  to  dispose  of  its  mineral  lands  as  agricultural,  or  in  any 
other  way  than  as  mineral  lands  to  be  devoted  to  the  pursuit 
of  mining,  and  as  provided  in  a  special  statute  upon  that  sub- 
ject. And  in  that  case  the  court  on  account  of  this  well-known 
policy  inserted  into  a  grant  of  the  sixteenth  and  thirty-second 
sections  of  land  to  the  state  of  California  for  common  schools, 
an  exception  of  mineral  lands,  although,  no  such  terms  appear 
in  the  grant.  This  was  based  upon  the  ground,  that  con- 
sidering this  settled  policy  of  congress,  it  could  not  have  in- 
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tended  to  grant  to  California,  for  school  purposes,  mineral 
lands.  The  Northern  Pacific  Railroad  Company  grant  was 
one  in  pracsenti  as  I  have  isaid  conveying  the  legal  title.  This 
view  although  I  conceive  to  be  in  conflict  with  other  decis- 
ions of  the  supreme  court,  upon  this  point,  is  supported  it  ap- 
pears, to  me,  by  the  latter  decisions  of  that  distinguished  tri- 
bunal. Buttz  V,  Northern  Pac.  R.  Co.,  119  U.  S.  55,  29  Am. 
&  Eng.  R.  Cas.  455  ;  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133 
U.  S.  496,  41  Am.  &  Eng.  R.  Cas.  669;  Denny  v,  Dodson,  13 
Sawy.  (U.  S.)  68,  32  Fed.  Rep.  899.  The  title  of  plaintiff  took 
effect  on  July  2,  1864.  By  inserting  the  words  into  its  grant, 
known  mineral  lands  or  lands  which  there  were  reasonable 
grounds  for  supposing  were  mineral,  and  it  is  apparent,  then, 
that  in  Montana,  and  northern  Idaho,  along  the  route  of  plaint- 
iff's road,  its  grant  would  be  materially  enlarged.  On  July  2, 
1864,  comparatively  little  was  known  of  the  great  mineral  re- 
sources 01  this  section.  There  were  but  two  mining  camps 
of  any  importance  in  Montana  at  that  time,  and  one  of  these 
was  south  of  the  40-mile  limit  of  that  road.  The  great  quartz 
mining  interests  of  Montana,  were  then  almost,  if  not  entirely, 
unprospected.  In  northern  Idaho  no  mineral  developments 
had  been  made  worthy  of  mention,  nothing  was  known  of  its 
great  mineral  resources.  It  mav  be  said  that  the  only  mines 
then  sought  for  were  placers.^  6ut  few  miners  in  this  section 
knew  anything  of  silver  or  copper  mining,  and  none  had  any 
knowledge  of  the  extent  of  these  mines  along  the  route  of 
plaintiff's  road.  Silver  mining  had  not  existed  in  the  United 
states  for  more  than  five  years  previous  to  1864,  and  gold 
quartz  mining  in  the  western  states  and  territories,  not  more 
than  ten  years.  Copper  mining  was  only  known  on  the  shores 
of  Lake  Superior  in  Michigan.  None  of  this  country  had 
been  surveyed.  Plaintiff  did  not  know  just  what  route  would 
ba  selected  for  its  road.  It  had  not  been  surveyed  even  in  a 
preliminary  way.  Large  portions  of  the  country  had  never 
been  explored,  except  by  wandering  bands  of  trappers.  Gold 
mining  confined  to  placers,  had  'existed  in  Montana,  for  only 
two  years.  Under  these  circumstances  it  is  reasonable  to 
suppose  that  congress  knew  that  there  was  but  little  known 
of  the  mineral  resources  of  this  section.  That  if  it  intended 
to  exclude  only  known  mineral  lands,  or  those  concerning 
which  there  were  reasonable  grounds  for  considering  were 
mineral,  it  was  not  excepting  any  extent  of  mineral  lands,  and 
it  might  as  well  have  left  out  that  exception  in  the  grant. 
Considering  the  settled  policy  of  the  government  in  regaVd 
to  its  mineral  lands,  and  tne  rules  of  construction  of  legislative 
grants  and  the  limited  knowledge  which  prevailed  in  regard 
to  the  mineral  resources  along  the  route  of  plaintiff's  road  at 
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the  date  of  the  grant,  and  I  do  not  think  it  proper  to  extend 
that  grant  by  inserting  the  words  desired  in  the  exception  of 
mineral  lanas   therein.     I  see   no  reason  for  enlarging  that 

frant  by  adding  words  or  terms  not  placed  there  by  congress, 
n  the  case  of  Leavenworth,  L.  &  G.  R.  Co.  v,  U.  S.,  92  U.  S. 
733-751,  the  supreme  court  quoted  with  approval  these  words 
from  Rex  v.  Burrell,  12  Adol.  &E.  460:  **  I  see  the  necessity 
of  not  importing  into  statutes  words  which  are  not  found 
there,  such  a  mode  of  interpretation  only  gives  occasion  to 
endless  difficulty."  And  the  supreme  court  adds :  **  Courts 
have  always  treated  the  subject  in  the  same  way  when  asked 
to  supply  words  in  order  to  give  a  statute  a  particular  mean- 
ing which  it  would  not  bear  without  them."  In  the  case  of 
Newhall  v.  Sanger,  92  U.  S.  761-765,  the  court  said,  in  in- 
terpreting a  statute  :  "  It  is  said  this  means,  lawfully  claimed, 
but  there  is  no  authority  to  import  a  word  irrto  a  statute  in 
order  to  change  its  meaning."  We  are  met  in  the  argument 
in  this  case  with  the  assertion  that  it  was  not  sought  by  plaint- 
iff to  insert  any  words  into  the  grant.  That  the  word  "  known" 
was  a  part  of  the  definition  of  mineral  lands  ;  that  lands  were 
not  mineral  lands  until  they  were  known  to  be  such.  In  other 
words  the  Comstock  lode  of  Nevada ;  the  rich  placers  of  Al- 
der gulch  and  Confederate  gulch  ;  and  the  valuable  lodes  at 
Butte  City  in  Montana,  were  not  mineral  lands  until  they 
were  discovered  to  be  such.  Up  to  this  time  they  were  agri- 
cultural  land.  It  appears  to  me  that  this  is  a  novel  and  orig- 
inal term  to  be  imported  into  the  definition  of  mineral  land, 
and  I  cannot  consent  to  its  use.  I  think  hereafter  I  may  show 
how  this  word  '*  known  "came  to  be  used  in  connection  with 
mineral  lands,  and  that  it  had  nothing  to  do  with  the  definition 
of  the  same.  I  do  not  see  how  congress  could  have  declared 
more  emphatically  than  it  did  in  this  act,  that  it  did  not  in- 
tend to  grant  to  plaintiff  mineral  lands.  In  the  granting  clause 
in  the  section  making  the  grant,  it  excepted  mineral  lands ; 
then  in  a  proviso  attached  tQ  the  same  said  **  That  all  mineral 
lands  be,  and  the  same  are  hereby  excluded  from  the  opera- 
tion of  this  act." 

The  only  question  of  difficulty  is,  to  determine,  what  are 
mineral  lands,  and  wheti  this  is  reached  they  did  not  pass  to 
plaintiff  in  its  grant.  I'  cannot  consent  to  any  construction 
of  that  grant  which  will  modify  and  enlarge  its  terms.  It  is 
true  that  the  learned  court,  in  the  case  of  Francoeur  v.  New- 
house,  40  Fed.  Rep.  618,  made  a  construction  of  the  legisla- 
tive  grant  of  land  to  the  Central  Pacific  Railroad  Company 
whicn  is  adverse  to  this  view.  The  grant  of  land  to  that 
company  was  made  in  terms  almost  identical  to  that  made  to 
plaintiff.     The  construction  of  that  grant  in  that  case  in  effect 
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placed  the  word  "known"  before  mineral  in  that  grant,  or 
the  terms  "  which  there  was  reasonable  ground  to  suppose 
or  believe  were  mineral/*  The  distinguished  judge  who  ren- 
dered that  opinion  gave  the  weight  of  his  great  reputation, 
to  that  construction.  He  has  given  many  years  of  labor  to 
interpreting  congressional  and  other  grants,  and  to  the  con- 
struction of  the  mineral  statutes  of  the  United  States.  For 
years,  upon  the  subject  of  the  law  in  regard  to  mineral  lands, 
I  have  been  accustomed  to  follow  him.  He  is  the  presiding 
judge  of  this  circuit;  hence  it  is  with  much  hesitancy  and 
some  trepidation  that  I  assume  to  differ  with  him  in  this  mat- 
ter. He  held  that  he  was  forced  to  his  conclusions  on  ac- 
count of  the  rulings  of  the  supreme  court  in  the  cases  of  Def- 
feback  v^  Hawke,  1 15  U.  S.  399,  and  Colorado  Coal  &  Iron  Co. 
V.  U.  S.,  123  U.  S.309.  In  neither  of  these  cases  was  the  su- 
preme court  considering  statutes  like  the  grant  to  the  plaintiff- 
In  the  first  the  court  was  called  upon  to  construe  the  statute 
in  reltition  to  the  entry  and  purchase  of  town-sites.  In  this 
case  the  policy  of  the  government  was  reviewed  in  regard  to 
mineral  lands.     In  this  connection  the  court  considered  the 

?re-emption  and  homestead  laws  as  well  as  the  town-site  act. 
hey  were  classed  together,  and  it  was  held  that  only  the 
same  character  of  lands  could  be  purchased  under  any  of 
these  acts.  It  was  found  that  under  the  pre-emption  and 
homestead  acts,  lands  containing  known  salines  and  mines, 
could  not  be  purchased.  In  the  town-site  act  it  was  provided 
that  by  virtue  of  its  provisions  no  title  should  be  acquired 
**  to  any  mine  of  gold,  silver,  cinnabar  or  copper,  or  to  any 
valid  mining  claim  or  possession  held  under  existing  laws." 
The  court  was  then  confronted  by  the  mineral  act  of  con- 
gress,  the  first  section  ot  which  provides  :  "  In  all  cases  lands 
valuable  for  minerals  shall  be  reserved  from  sale  except  as 
otherwise  expressly  provided."  These  statutes  were  all  in 
pari  materia,  and  hence  the  court  was  authorized  to  construe 
them  together.  They  are  general  statutes  relating  to  one 
subject,  the  sale  and  disposal  of  the  public  lands.  They  had 
to  be  harmonized.  And  the  court  held  that  under  the  above 
acts,  in  regard  to  pre-emptions,  homesteads,  and  town-sites, 
land  could  be  purchased  which  was  not  known  to  be  mineral. 
In  this  case,  nowhere,  was  there  anything  that  would  bear 
upon  grants  of  land,  to  private  corporations  in  aid  of  the  con- 
struction of  railroads.  Here  for  the  first  time,  we  find  the 
{)hrase  "  lands  known  at  the  time  of  the  sale  to  be  valuable 
or  minerals."  The  court  said  :  "  It  is  plain  from  this  brief 
statement  of  the  legislation  of  congress,  that  no  title  from  the 
United  States,  to  land  known  at  the  time  of  the  sale  to  be 
valuable  for  its  minerals  of  gold,  silver,  cinnabar  or  copper. 
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can  be  obtained  under  the  pre-emption  or  homestead  laws^ 
or  the  town-site  laws,  or  in  any  other  way  than  as  prescribed 
by  the  laws  specially  authorizing  the  sale  of  such  lands  ex- 
cept, in  the  states  of  Michigan,  Wisconsin,  Minnesota,  Mis- 
souri, and  Kansas.** 

I  think  hereafter  I  may  be  able  to  show  why  the  court 
used  the  above  language :  **  lands  known  at  the  time  of  its 
sale  to  be  valuable  Tor  its  minerals,**  etc.  In  the  case  of  Col- 
orado Coal  &  Iron  Co.  v,  U.  S.,  supra^  the  court  was  called 
upon  to  construe  the  pre-emption  act,  and  the  mineral  act. 
It  classed  coal  lands  as  mineral  lands  and  following  Deffeback 
V,  Hawke,  supra,  said,  that  lands  known  at  the  time  of  sale  to-* 
contain  mines,  or  which  were  at  that  time  known  to  be  valuable 
for  the  minerals  therein  contained,  could  not  be  obtained  un- 
der the  pre-emption  act.  In  this,  there  was  no  construction 
of  any  such  grant  as  plaintifl's. 

In  the  argument  in  this  case,  the  recent  decision  in  the  su- 
preme court  of  Davis  v,  Weibbold,  was  cited.  This  was  an 
action  on  the  part  of  a  mineral  claimant  who  had  obtained  a 

gatent  to  a  parcel  of  land  within  the  exterior  limits  of  the 
iutte  town-site.,  which  patent  was  subsequent  to  that  of  the 
patent  for  the  town-site.  The  defendant,  Davis,  offered  to 
prove  that  at  the  time  of  the  issuing  of  the  patent  which 
would  relate  of  course,  to  the  time  when  the  sale  of  the  Butte 
town-site  was  consummated,  that  the  premises  embraced 
within  the  Weibbold  patent,  were  not  known  to  be  valuable 
for  minerals.  This  evidence  was  introduced  for  the  purpose 
of  showing  that  the  land  was  subject  to  purchase  as  a  town- 
site  at  that  time.  This  was  excluded,  and  the  defendant, 
Davis,  appealed  to  the  supreme  court  of  the  United  States, 
assigning  this  ruling  among  others,  as  error.  Now  in  this 
case  all  that  the  court  was  called  upon  to  consider  was  the 
mineral  act  and  town-site  act,  and  statutes  in  pari  materia. 
There  are  some  declarations  in  that  opinion  which  taken  by 
themselves,  might  lejd  to  the  inference,  that  the  court  had 
expressed  its  opinion  upon  the  point  at  issue.  For  instance 
it  says  :  **  It  would  seem  from  this  uniform  construction  of 
that  department  of  the  government  specially  intrusted  with 
the  supervision  of  proceedings  required  for  the  alienation  of 
the  public  lands  including  those  that  embrace  minerals,  and 
also  of  the  courts  of  the  mining  states,  federal,  and  state, 
whose  attention  has  been  called  to  the  subject,  that  the  ex- 
ception of  mineral  lands  from  grants,  in  the  acts  of  congress, 
should  be  considered  to  apply  only  to  such  lands  as  were  at 
the  time  of  the  grant  known  to  be  so  valuable  for  their  min- 
erals as  to  justify  expenditure  for  their  extraction.  The  f[ranf 
or  patent  when   issued  would  thus  be   held  to  carry  with   it 
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the  determination  of  the  proper  authorities  that  the  land  patented 
was  not  subject  to  the  exception  stated'' 

In  connection  with  a  railroad  grant  like  plaintiff's,  which 
was  made  by  an  act  of  congress,  it  would  be  difficult  to  speak 
of  it  as  having  issued  to  plaintiff.  '*  Issued,"  when  we  speak 
of  a  deed  or  patent  usually  means  "  delivered."  In  consider- 
ing  a  legislative  grant  the  term  does  not  apply.  What  are  the 
proper  authorities  to  determine  that  any  lands  were  not  sub- 
ject to  an  exception  stated  in  a  grant,  if  we  confine  ourselves 
to  the  date  of  the  grant?  Congress  when  acting  officially 
usually  expresses  its  determination  in  laws.  It  is  a  legisla- 
tive, not  a  judicial  body.  If  congress  has  not  determined 
this  matter  by  the  terms  of  its  enactments,  I  cannot^see  how 
it  has  determined  it  at  all.  The  grant  to  plaintiff  was  in  the 
nature  of  a  float,  and  attached  to  no  specific  land  until  the 
date  the  line  of  its  road  was  definitely  hxed,  and  a  plat  there- 
of filed  in  the  office  of  the  commissioner  of  the  general  land- 
office.  It  was  some  18  years  after  the  date  of  the  grant  be- 
fore this  definite  route  was  fixed  in  Montana.  Can  it  be,, 
that  congress,  18  years  before  the  grant  took  precision  in  any 
way,  determined  what  land  was  not  subject  to  the  exception 
stated  in  the  grant?  I  think  this  cannot  be  maintained.  I 
cannot  help  tiiinking,  that  the  term  "grant"  used  in  the 
above  quotation,  was  used  as  synonymous  wMth  the  term 
**  patent,"  or  of  land  specifically  described.  The  land  depart- 
ment is  a  special  tribunal  intrusted  with  the  power,  I  think, 
of  determining  such  matters,  and  does  determine  them  when 
awarding  a  patent.  If,  however,  it  should  be  considered  that 
the  term  **  grant "  as  used  in  that  clause  referred  to  legisla- 
tive grants  like  plaintiff's,  then  that  question  in  that  case  was 
not  before  the  court  for  consideration,  and  the  rule  of  the 
supreme  court  as  expressed  in  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.),  264,  applies :  "  That  general  expressions  in  every 
opinion  are  to  be  taken  in  connection  with  the  case  in  which 
these  expressions  are  used.  If  they  go  beyond  the  case  they 
may  be  respected,  but  ought  not  to  control  the  judgment  in 
a  subsequent  suit  when  the  very  point  is  presented  for  de- 
cision."  There  was  no  argument  or  facts,  in  the  case  of 
Davis  v\  Weibbold,  upon  which  to  base  any  ruling  upon  the 
construction  of  the  terms  of  plaintiff's  grant.  Is  is  said,  how- 
ever, that  the  statute  making  plaintiff's  grant,  and  the  townr 
site  act  are  in  pari  materia,  and  the  construction  of  one 
applies  to  the  other.  In  the  first  place,  the  terms  in  the  town- 
site  act  the  court  was  called  upon  to  construe,  are  very  dif- 
ferent from  those  in  plaintiff's  grant.  In  the  next  place,  the 
statutes  are  not  in  pari  inateria.  They  do  not  relate  to  the 
same  subject.     The  town-site  act  is  a  general  law  providing 
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(or  the  disposal  of  public  lands  in  certain  cases.  It  is  part  of 
a  system  of  laws  upon  the  subject  of  the  disposal  of  such 
lands.  The  grant  to  plaintiff,  is  one  to  a  private  corporation, 
to  aid  it  in  constructing  a  railroad.  It  it  is  in  pari  materia 
with  the  general  laws  upon  the  subject  of  the  disposal  of 
public  lands,  then  every  grant  to  a  private  or  public  corpo- 
ration in  aid  of  railroad  construction  is  in  pari  materia  with 
:such  general  laws,  and  it  follows  must  be  in  pari  materia  with 
-each  other.  In  the  case  of  United  Soc.  v.  Eagle  Bank,  7 
Conn.  457,  the  supreme  court  of  that  state  said:  "  But  pri- 
vate acts  of  the  legislature,  conferring  distinct  rights  on  dif- 
ferent individuals  which  never  can  be  considered  as  being 
■one  statute  or  the  parts  of  a  general  system  are  not  to  be  in- 
terpreted by  a  mutual  reference  to  each  other.  As  well 
might  a  contract  between  two  persons  be  construed  by 
the  terms  of  another  contract  between  different  persons.** 
And  in  speaking  of  the  phrase  *'pari  fftaieria,''  lYiQconrt  said: 
'^  It  is  a  phrase  applicable  to  public  statutes  or  general  laws 
made  at  different  times,  and  in  reference  to  the  same  sub- 
ject." •  The  act  making  the  grant  to  the  plaintiff  is  not  a  pub- 
lic statute  or  general  Taw.  It  does  not  therefore  appear  to 
me  that  the  case  of  Francoeur  v,  Newhouse,  supra^  can  be 
considered  as  supported  by  the  cases  cited  in  the  opinion 
rendered  in  that  case,  or  when  properly  considered  by  the 
<:ase  of  Davis  v.  Weibbold,  supra. 

I  come  now  to  the  consideration  of  how  the  phrase  "known 
mineral  lands/*  came  to  be  used.  In  the  case  of  Johnson  v. 
Towsley,  13  Wall.  (U.  S.)  72,  the  doctrine  was  recognized, 
that  the  land  department  was  a  special  tribunal,  havmg  au- 
thority to  hear  and  determine  questions  which  might  arise 
in  the  sale  and  patenting  of  public  lands.  In  the  case  of 
Steel  V.  St.  Louis  Smelting  &  Refining  Co.,  106  U.  S.  447,  in 
«peakino^  of  the  land  department,  the  supreme  court  said : 
^*  That  department  as  we  have  repeatedly  said  was  estab- 
lished to  supervise  the  various  proceedings  whereby  a  con- 
veyance of  the  title  from  the  United  States  to  portions  of  the 
public  domain  is  obtained,  and  to  see  that  the  requirements 
•of  different  acts  of  congress  are  fully  complied  with.  Neces- 
•sarily  therefore,  it  must  consider  and  pass  upon  the  qualifica- 
tions of  the  applicant,  the  acts  he  has  to  perform  to  secure 
the  title,  the  nature  of  the  /and  and  whether  it  is  of  the  class 
open  to  sale.  Its  judgment  upon  these  matters  is  that  of  a 
-special  tribunal,  and  is  unassailable,  except  by  direct  pro- 
ceedings for  its  annulment  or  limitation.** 

In  the  case  of  French  v.  Fyan,  93  U.  S.  169,  the  land  de- 
partment having  determined  that  a  certain  tract  of  land  was 
swamp  land,  the  supreme  court  treated  this  as  the  determina- 
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tion  of  a  special  tribunal  which  was  binding  in  all  actions 
not  brought  to  annul  the  patent.  In  that  case  the  court 
said :  "  The  patent  therefore  which  is  the  evidence  that  the 
lands  contained  in  it  have  been  identified  as  swamp  land  un- 
der  the  act  relates  back  and  gives  certainty  to  the  title  of 
the  date  of  the  grant."  This  and  the  preceding  decision  re- 
ferred to,  certainly  maintain  the  doctrine  that  the  land  de- 
{)artment  is  clothed  with  authority  to  determine  whether 
and  is  mineral  or  swamp,  or  not.  Following  these  decisions 
are  the  cases  of  Pacific  Coast  Min.  &  Milling  Co.  v.  Spargo, 
8  Sawy.  (U.  S.)  645,  16  Fed.  Rep.  348,  and  Cowell  v,  Lam- 
raers,  10  Sawy.  (U.  S.)  246,  21  Fed.  Rep,  200.  The  opinions 
in  both  of  these  cases  were  delivered  by  the  distinguished 
iudge  who  delivered  the  opinion  in  the  case  of  Francoeur  v. 
rJewhouse,  supra.  In  the  first,  he  said  :  **  The  land  officers 
were  charged  with  the  duty  of  ascertaining  whether  the 
lands  were  subject  to  be  patented  or  not,  and  that  determi- 
nation is  conclusive. at  least  in  this  action."  In  the  latter 
case  he  said  :  .  *'  There  must  be  some  point  of  time  when  the 
character  of  land  must  be  finally  determined,  and  for  the  in- 
terest of  all  concerned  there  can  be  no  better  point  to  de- 
termine this  (question  than  at  t/ie  time  of  issuing  the  patent'* 
The  learned  ludge  then  proceeds  to  show  how  disastrous  to 
his  section  01  the  country  any  other  ruling  would  be.  The 
.cafee  of  Davis  v.  Weibbold,  supra,  fully  sustains  the  view  that 
the  land  department  is  instrusted  with  the  determination  of 
the  question,  as  to  whether  land  is  mineral  or  not.  And 
shows  that  this  is  in  accordance  with  the  view  in  several 
cases  in  both  state  and  federal  courts,  and  in  accordance 
with  the  view  the  land  department  has  of  its  own  powers  and 
its  practices.  But  while  the  land  department  is  intrusted 
with  these  powers,  still,  if  in  determining  these  facts,  as  to 
whether  land  is  mineral  or  not,  it  is  imposed  upon  by  fraud, 
or  there  has  occurred  a  mistake,  their  determination  may  be 
set  aside  and  the  patent  they  have  issued  annulled.  If  the 
land  was  known  to  be  mineraKat  the  time  of  issuing  of  the 
patent  by  the  grantee,  it  has  been  treated  as  fraud  sufficient 
to  annul  the  patent  thereto.  U.  S.  v.  Rose,  11  Sawy.  (U.  S.) 
83,  24  Fed.  Rep.  196;  U.  S.  z/.  Iron  Silver  Min.  Co.,  24  Fed. 
Rep.  568,  128  U.  S.673;  Colorado  Coal  &  Iron  Qo.  v.  U. 
S.,  123  U.  S.  307.  In  the  case  of  MuUanz/.  U.  S.,  118  U.  S. 
271,  the  supreme  court  set  aside  a  patent  for  former  coal 
lands  where  there  was  no  fraud  practiced,  but  because  there 
was  a  mistake  in  regard  to  the  law  as  to  coal  lands  being  in- 
cluded in  the  term  **  mineral  lands."  In  the  case  of  Mc- 
Laughlin  v.  U.  S.,  107  U.  S.  526,  the  supreme  court  set  aside 
a  patent  because  it  was  known  at  the  time  the  patent  was  is- 
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sued,  that  the  land  embraced  in  the  patent  was  mineral  land, 
and  hence  the  patent  was  issued  through  inadvertence  and 
mistake  and  without  authority  of  law.  I  have  found  no  cases 
where  the  land  department  has  passed  upon  the  ques- 
tion of  the  character  of  land  patented,  that  the  patent 
has  been  sought  to  be  set  aside,  except  for  some  fraud 
practiced  upon  the  land  department,  or  there  was  some  mis- 
take, such  as  would  entitle  the  United  States  to  relief  in  a 
court  of  equity.  If  the  land  was  not  known  to  be  mineral, 
no  fraud  was  practised  in  that  department,  and  the  title  to 
such  land  was  unassailable.  Sedg.  St.  &  Const.  Law,  390. 
These  were  the  reasons  that  induced  the  supreme  court  in 
Dejffeback  v.  Hawke,  supra,  to  declare  if  the  land  was 
not  known  to  be  mineral  at  the  date  of  the  sale 
or  issuing  a  patent,  there  was  no  cloud  upon  a  patent 
title  for  such  land  purchased  as  agricultural.  And  this  is 
the  reason  why  the  term  "  known  mineral  lands"  was  used. 
The  same  rules  which  apply  to  agriculttiral  lands  obtained 
under  the  homestead,  pre-emption  or  town-site  acts  would 
undoubtedly  apply  in  issuing  patents  to  railroad  lands.  The 
case  of  Cowell  v.  Lammers,  ^;//r^,  was  a  patent  for  earned 
railroad  lands.  In  the  case  of  Denny  v.  Dodson,  13  Sawy. 
(U.  S.)  68,  32  Fed.  Rep.  899,  the  court  said  that  a  patent 
would  identify  the  lands  which  are  coterminous  with  the 
road  completed,  and  in  the  case  of  Wisconsin  Cent.  R.  Co. 
V.  Price  Co.,  supra,  the  supreme  court  said  of  patents  to 
lands  granted  in praesenii  to  railroads  :  "  They  would  serve 
to  identify  the  lands  as  coterminous  with  the  road  com- 
pleted." The  land  department  is  charged  with  the  duty  of 
issuing  patents  for  earned  railroad  lands  to  plaintiff,  and  in 
so  doing  it  must  determine  the  character  of  the  lands  to 
which  a  patent  is  to  issue,  and  as  to  whether  they  are  such 
as  are  within  the  terms  of  the  grant,  and  hence  must  deter- 
mine as  to  whether  they  are  mineral  or  not.  Until  a  patent 
is  issued  these  lands  are  not  fully  identified,  and  in  any  action 
concerning  them  the  railroad  company  must  resort  toother 
evidence  to  identify  them,  and  show  that  they  are  the  lands 
granted.  When  a  patent  issues  this  will  show"  that  the  land 
described  in  the  same,  are  lands  granted  to  the  company, 
and  no  other  identification  will  be  needed.  And  this  patent 
only  can  be  impeached  by  an  action  inequity  brought  by  the 
government  to  set  the  same  aside  for  fraud  or  on  some  other 
ground  cognizable  in  a  court  of  equity,  and  will  prevail  in 
any  action  against  any  one  claiming  by  a  junior  title.  Mea- 
der  V.  Norton,  1 1  Wall.  (U.  S.)  442. 

I  do  not  think  congress  intended  to  leave  it  alwa5'S  an  open 
question  to  be  settled  by  the  verdict  of  a  jury  as  to  whether 
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or  not  any  specific  portion  of  an  odd  section  within  the  lim- 
its of  plaintiff's  grant  were  granted  to  it  or  not.  But  if  the 
question  for  consideration  is  whether  or  not,  a  given  piece 
of  land  was  known  to  be  mineral  at  the  date  o?  plaintiff's 
grant,  how  is  it  to  be  otherwise  determined  ?  It  cannot  be 
supposed  that  the  land  department  before  it  issues  to  plaint- 
iff a  patent  for  any  tract  of  land  is  to  enter  upon  the  investi- 
gation as  to  whether  it  was  known  to  be  mineral  or  not  on' 
the  2d  day  of  July,  1864.  What  means  has  the  land  depart- 
ment for  entering  upon  such  an  investigation  ?  If  the  grant 
attaches  to  all  lands  not  known  to  be  mineral  at  the  date  of 
the  grant  the  determination  of  the  land  department  that  any 
land  was  not  known  to  be  mineral  at  any  date  subsequent  to 
the  date  of  the  grant,  ought  to  have  no  effect  upon  the  grant 
or  any  binding  force  upon  anybody.  There  was  something 
said  in  the  argument  presented  in  this  case  that  the  grant  of 
plaintiff  would  attach  to  all  lands  not  known  to  be  mineral 
at  the  time  the  line  of  plaintiff's  railroad  was  definitely  fixed 
and  a  plat  thereof  filed  in  the  office  of  the  commissioner  of 
the  general    land  office,  and   the  grant  of  plaintiff  received 

f)recision.  'This  is  not  a  doctrine  1  supposed,  was  contended 
or  in  any  other  case  but  the  one  at  bar.  It  was  not  generally 
supposed  that  the  case  of  Francoeur  v,  Newhouse,  supra, 
maintained  such  a  doctrine.  The  general  scope  of  the  opin- 
ion of  the  court  in  ruling  upon  the  demurrer  in  that  case 
leaves  a  very  different  impression.  In  that  case,  (14  Savvy. 
{U.  S.)  355,  40  Fed.  Rep.  620,  621,^  the  learned  judge  said  : 
^"  The  parties  to  this  grant,  both  tne  United  States,  and  the 
grantee,  must  be  presumed  to  have  contemplated  a  grant  in 
view  of  the  condition  of  the  lands  as  thev  were  known  or  ap- 
peared to  be  at  the  time  the  grant  took  effect.  *  *  *  The 
conditions  constituting  the  exception  ought  certainly  to  be 
as  ascertainable  at  the  time  the  grant  takes  effect,  or  they 
ought  not  to  be  operative." 

Considering  this  language  in  connection  with  that  used  in 
the  case  of  \Visconsin  Cent.  R.  Co.  v.  Price  Co.,  supra,  and 
there  cannot  be  much  doubt  as  to  its  force.  In  that  case  the 
supreme  court  in  construing  a  grant  in  terms  similar  to  that 
of  plaintiff's  said  :  "  The  grant  was  therefore,  until  such  lo- 
cation, afloat.  But  when  the  route  of  the  road  was  definitely 
fixed  the  sections  granted  became  susceptible  of  identifica- 
tion, and  the  title  attached  to  them  and  took  effect  as  of  the 
date  of  the  grant  so  as  to  cut  off  all  intervening  claims." 

The  same  language  is  used  in  Missouri,  K.  &  T.  R.  Co.  v. 
Kansas  Pac.  R.  Co.,  97  U.  S.  491.  In  the  light  of  these  de- 
cisions it  was  natural  to  suppose  the  court  had  said  the  land 
should  be  viewed  when  considering  this  question,  at  the  date 
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of  the  grant  When  that  case  came  on  for  trial,  the  court 
instructed  the  jury  that  in  his  opinion  the  time  when  the 
land  must  be  known  to  be  mineral,  to  except  it  from  the 
gram  of  the  Central  Pacific  Railroad  Company,  must  be, 
when  the  "grant  attached,**  and  that  was,  "  when  the  line  of 
the  road  was  definitely  fixed.*'  This  language  is  not  in  ac- 
cordance, in  my  opinion,  with  the  previous  opinions  of  that 
learned  judge,  upon  this  subject,  nor  in  accordance  with  that 
used  in  Denny  v,  Dodson,  supra^  where  the  court  says:  "The 
grant  therefore  is  in  the  nature  of  a  float,  and  the  title  does 
not  become  definitely  attached  to  specific  sections  until  they 
are  capable  of  identification.  But  when  they  are  once  iden- 
tified the  title  attaches  as  of  the  date  of  the  grant.**  Nor  in 
accordance  with  that  used  by  the  supreme  court,  in  the  case 
of  St.  Paul,  &  P.  R.  Co.  t^.  "Northern  Pac.  R.  Co.,  139  U.  S. 
I,  (not  yet  officially  reported.)  In  that  case  the  supreme 
court  says:  "The  route  at  the  time,  not  being  determined,, 
the  grant  was  in  the  nature  of  a  float,  and  the  title  did  not 
attach  to  any  specific  sections  until  they  were  capable  of 
identification,  but  when  once  identified,  the  title  attached  to 
them  as  of  the  date  of  the  grant." 

If  there  is  any  legal  difference  between  the  term,"  the  title 
attached  by  virtue  of  the  grant,'*  or  "  the  grant  attached,**  I 
have  been  unable  to  discover  it.  As  the  grant  was  one 
inpraesenti  it  must  have  attached  at  its  date,  although  the 
property  conveyed  by  it  was  not  identified,  or  described^ 
until  the  route  of  plaintiff*s  road  was  definitely  fixed.  It  can 
hardly  be  contended  that  the  title  to  land  within  plaintiff's 
grant,  concerning  which  there  should  arise  no  dispute  as  to 
its  agricultural  character,  would  attach  as  of  the  date  of  the  ' 
grant,  but  that  as  to  land  which  should  be  discovered  to  be 
mineral  subsequent  to  the  location  of  the  fixed  route  of  the 
road,  it  would  attach  when  the  line  of  that  road  should*  be 
definitely  located,  and  not  at  the  date  of  the  grant.  The  act 
of  fixing  the  definite  line  of  plaintiff's  railroad  had  no  ten- 
dency to  determine  or  identify  the  nature  of  the  odd  sections 
within  plaintiff*s  grant,  although  it  determined  what  odd 
sections  were  witliin  the  limits  of  that  grant.  This  fixed 
route,  was  an  object  from  which  they  could  be  ascertained^ 
but  not  the  character  of  these  odd  sections.  The  fixing  of 
the  definite  line  of  plaintiff's  road,  was  its  own  act,  and  a 
matter  which  involved  no  action  on  the  part  of  the  govern- 
ment. How  then  can  it  be  said  that  at  this  time,  any  depart- 
ment of  the  government  determined  whether  any  given  piece 
of  land  was  mineral  or  not,  or  it  was  known  to  be  mineral,  or 
there  was  reasonable  ground  for  believing  it  mineral  ?  The 
view  that  in  construing  plaintiff's  grant,   we  should  insert 
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into  the  same,  "  was  known  to  be  mineral,"  or  "  there  was 
reasonable  ground  for  believing  was  mineral,"  or  "it  was  ap- 
parently mmeral  at  the  time  the  route  of  plaintiff's  road 
should  be  definitely  fixed,"  involves  more  difficulties  than  the 
first  construction  discussed.  The  land  department  has  no 
means  of  determining  such  facts.  The  issue  would  still  be 
an  open  one  to  be  determined  by  a  jury.  It  seems  to  be  con- 
tended that  so  much  land  might  be  found  to  be  mineral 
within  the  limits  of  plaintiff's  grant  as  to  render  the  same 
worthless.  When  such  proves  to  be  the  fact,  there  will  be 
an  occasion  for  considering  this  question. 

The  question  as  to  whether  the  terms  of  this  grant  to 

f)laintiff  should  have  been  so  specific  as  to  fully  identify  all 
ands  excepted  from  the  grant  to  the  end  that  it  might  appear 
what  lands  were  granted  to  plaintiff,  is  not  a  matter  for  ju- 
dicial, but  legislative,  consideration.  If  the  grant  is  too  in- 
definite, that  is  a  matter  between  congress,  who  made  the 
grant,  and  plaintiff,  who  accepted  it.  If  the  terms  of  the 
grant  do  not  fully  identify  the  lands  embraced,  or  sought  to 
be  embraced  in  a  legislative  grant,  a  court  has  no  right  to 
supply  terms  to  remove  the  difficulty.  As  I  have  before 
shown,  there  are  no  implications  to  be  indulged  in,  when 
construing  a  legislative  grant.  In  interpreting  a  statute,  a 
court  ought  not  to  consider  what  reasonable  men  should 
have  intended  when  acting  in  a  legislative  capacity,  but  what 
they  did  intend,  by  the  language  used.  Said  the  learned 
Justice  Field,  in  Hadden  v.  Collector,  5  Wall.  (U.  S.)  107 : 
"  What  is  termed  the  policy  of  the  government  with  refer- 
ence to  any  particular  legislation,  is  generally  a  very  uncer- 
tain  thing  upon  which  all  sorts  of  opinions,  each  varient  from 
the  other  may  be  formed  bv  different  persons.  It  is  a  ground 
much  too  unstable  upon  which  to  rest  the  judgment  of  the 
court  in  the  interpretation  of  statutes.**  When  the  language 
of  a  statute  is  free  from  ambiguity,  the  court  has  no  right  to 
consider  the  consequences  o?  the  act.  The  business  of  a 
court  is  not  to  improve,  but  interpret  a  statute.  Endl. 
Interp.  St.  p.  9,  §  6. 

It  appears  to  me,  that  the  learned  circuit  judge,  in  this  case 
has  allowed  himself  to  consider  too  much  the  consequences 
of  interpreting  the  statute  under  consideration  according  to 
its  terms,  rather  than  the  meaning  of  those  terms.  Conse- 
quences should  be  in  the  mind  of  the  legislature.  But  if  we 
are  to  consider  the  consequences  of  a  certain  interpretation, 
it  does  seem  to  me  that  the  construction,  that  the  land 
must  be  considered  at  the  time  of  the  definite  location  of  the 
road,  as  to  whether  it  is  known  to  be  mineral,  or  it  is  appar* 
ently  mineral,  or  there  is  reasonable  ground  for  believing  it 
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to  be  mineral,  would  result  in  about  as  much  dispute  as  to 
land^itles  within  plaintiff's  grant,  as  any  other  construction 
that  could  be  made.  As  1  understand  the  learned  circuit 
judge,  he  does  not  say,  that  the  land  must  be  known  to  be 
mineral  by  any  particular  person,  or  any  one  person  must 
have  reasonable  ground  for  believing  it  to  be  mineral,  or  it 
must  be  apparently  mineral  to  any  one  person  at  the  time 
the  definite  route  of  the  road  is  fixed,  but  if  upon  inspection 
by  any  experienced  person,  such  would  be  found  to  be  the 
condition  of  the  land,  it  should  be  classed  as  mineral.  Some 
of  our  experienced  prospectors  have  great  confidence  in 
their  ability  to  determine  whether  or  not  land  is  apparently 
mineral  from  a  very  casual  observation  of  the  same.  In 
questions  arising  upon  disputes  upon  this  point  their  services 
would  be  in  great  demand.  The  surest  means  of  quieting 
titles  would  appear  to  be,  the  determining  the  question  of 
the  mineral  character  of  the  land  upon  issuing  of  patents  to 
the  same.  As  I  have  said,  this  would  be  conclusive  upon  all 
subsequent  purchasers.  It  is  perhaps  true,  that  if  it  was  de- 
termined that  land  was  mineral,  which  was  in  tact  agricul- 
tural, the  railroad  company  would  not  be  precluded  thereby, 
as  it  is  a  prior,  not  a  subsequent  purchaser,  to  the  issuing  of 
the  patent.  But  there  would  not  be  as  much  litigation  aris- 
ing from  this  source,  nor  so  much  anxiety  about  titles  there- 
from, as  from  the  construction  that  would  leave  it  an  open 
question  as  to  whether  land  was  known  to  be  mineral,  or 
there  was  reasonable  ground  for  believing  it  mineral,  at  the 
time  the  route  of  the  road  should  be  definitely  fixed.  I  do 
not  think  it  can  be  maintained,  that  a  patent  would  deter- 
mine these  questions.  It  could  only  determine  the  nature  of 
the  land  at  the  date  it  is  awarded.  The  land  department  has 
always  acted  upon  this  theory.  For  more  than  ^o  years  it 
has  been  the  practice  of  the  land  department,  to  recognize 
mineral  locations  and  issue  patents  for  mineral  land  found 
within  the  limits  ot  the  Northern  Pacific  Railroad  Company's 
grant  upon  odd  sections  which  have  been  discovered  to  be 
such  since  the  date  of  that  grant,  and  for  about  loyears  since 
the  date  of  the  definite  fixing  of  the  route  of  plaintiff's  road, 
sometimes  these  patents  have  issued  without  any  reference 
as  to  whether  they  were  for  lands  upon  odd,  or  even  sections, 
the  general  surveys  of  the  government  not  having  extended 
to  such  locations.  The  land  department  has  thus  left  it  to 
the  prospecting  minor,  up  to  this  date,  to  identify  the  min- 
eral lands,  which  are  excepted  and  excluded  from  plaintiff's 
grant.  Until  patents  are  issued  which  will  identify  the  lands 
granted  to  plaintiff,  the  government  can  perform  any  acts  it 
may  think  necessary  to  enable  it  to  identify  the  mineral  lands 
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excepted  from  plaintiflF's  grant,  and  the  government  can  avail 
itself  of  all  information  given  it,  even  by  prospecting  miners, 
which  has  resulted  in  disclosing  and  identifying  mineral 
lands  within  the  limits  of  plaintifiPs  grant.  A  long  and  unin- 
terrupted practice  under  a  statute,  by  the  officers  of  the  ex- 
ecutive department  of  the  government  who  are  compelled  to 
act  under  it,  is  entitled  to  great  weight  in  construing  it,  and 
in  cases  of  doubt  is  controlling.  McKeen  v.  Delancy,  5 
Cranch,  (U.  S.)  22;  U.  S.  v.  Graham,  iioU.  S.  219;  The 
Laura,  114  U.  S.  411 :  Brown  v.  U.  S.,  113  U.  S.  568,  648  ; 
Peabody  v.  Stark,  16  Wall.  (U.  S.)  240. 

The  action  of  the  land  department,  which  has  been  called 
upon  to  act  under  the  land  laws  of  the  United  States,  shows 
thltt  it  has  never  considered  that  lands  which  were  not  known 
to  be  mineral  at  the  date  of  plaintiff's  grant,  or  at  the  time 
the  route  of  its  road  was  definitely  fixed  passed  with  it.  It  has 
recognized  the  location  for  mining  purposes  upon  mineral 
lands  upon  odd  sections  which  has  been  discovered  to  be 
mineral  since  the  date  of  that  grant,  and  since  the  date  of 
the  fixing  of  the  definite  route  of  plaintiff's  road,  and  as  I 
have  said,  has  not  hesitated  to  award  patents  for  such  mineral 
claims.  Some  of  the  most  valuable  mining  properties  in  this 
state  are  upon  odd  sections  of  land  within  plaintiff's  grant, 
the  mineral  character  of  which  was  discovered  since  the  said 
dates.  The  filing  of  the  list  by  plaintiff  of  the  lands  claimed 
by  it,  and  for  which  it  desired  a  patent,  in  my  judgment,  con- 
stitutes no  element  in  determining  the  question  at  issue. 
That  was  the  act  of  plaintiff,  and  no  action  which  would 
amount  to  a  determination  of  the  character  of  the  land 
claimed,  appears  to  have  been  taken  by  the  land  depart- 
ment, and  there  was  no  law  authorizing  such  action  in 
filing  a  list  of  lands  by  plaintiff. 

For  these  reasons,  I  hold  that  the  defendants  having  dis- 
covered that  the  premises  in  dispute  were  mineral  land,  had 
a  right  to  locate  them  as  such,  and  that  they  are  not  lands 
granted  to  plaintiff,  and  that  the  demurrer  of  defendants 
ought  to  have  been  sustained  to  plaintiff's  complaint. 

Land  Qrantt  To  Railroad  Companies — Exception  of  IMineral  Lands. — See 
note  46  Am.  $  Eng.  R.  Cas.  454;  Francoeur  v,  Newhouse  (C.  C.,)  40  Am. 
&  Eng.  R.  Cas.  439- 
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Deseret  Salt  Co. 


Tarpey. 
{142  U.  S,  241,) 

Land  Grants— When  Title  Attaches.— The  Act  of  Congress  of  July  1.1862^ 
granting  land  to  the  Union  Pacific  R.  Co.,  transferred  a  present  legal 
title  as  well  as  a  beneficial  title,  and  such  title  became  attached  to  the  spe- 
cific sections  of  land  as  of  the  date  of  the  grant  when  the  lands  were  iden- 
tified  by  the  location  of  the  road. 

Withholding  Patents  until  Cost  of  Surveying  is  Paid. — The  amendment 
of  1864  to  the  Act  of  Congress  of  July  i,  1862,  granting  land  to  the  Union 
Pacific  R.  Co.,  which  directed«the  withholding  of  patents  until  the  cost  of 
surveying,  selecting  and  conveying;  should  be  paid,  did  not  alter  the  effect 
of  the  original  grant ;  such  amendment  merely  afforded  a  means  of  com* 
pelling  the  payment  of  such  cost,  and  the  patents  issued  were  merely 
further  assurances  and  evidence  of  the  title  granted  by  the  Act. 

In  error  to  the  Supreme  Court  of  the  territory  of  Utah. 

Thisis  an  action  01  ejectment  by  D.  P. Tarpey,  the  plaintiff 
below,  against  the  Deseret  Salt  Company,  a  corporation 
created  unde-r  the  laws  of  Utah,  for  certain  parcels  of  land 
in  that  territory,  described  in  the  complaint  as  the  "north- 
west quarter  of  fractional  section  nine,  (9,)  in  township  eleven 
(11)  north,  range  nine  (9)  west.  Salt  Lake  base  and  meridian, 
and  the  northeast  quarter  and  the  southwest  quarter  of  said 
section,  in  part  covered  with  water;  in  all,  tnree  hundred 
and  eighty  acres,  more  or  less."  The  greater  part  of  these 
lands  he  on  the  border  of  Great  Salt  Lake,  a  body  of  water 
in  that  territory  of  nearly  90  miles  in  extent,  and  in  breadth 
varying  from  20  to  30  miles,  which  holds  in  solution  a  large 
quantity  of  common  salt.  The  remaining  lands  in  the  sec- 
tion are  covered  by  the  lake.  In  1875  one  Barnes  took  pos- 
session of  a  portion  of  these  lands,  and  began  the  construc- 
tion of  improvements  and  the  erection  of  machinery  to  raise 
the  water  of  the  lake  and  conduct  it  into  ponds  or  excava- 
tions, partly  natural  and  partly  made  by  him,  for  the  purpose 
of  evaporating  the  water  by  exposing  it  to  the  sun,  and  thus 
producing  salt.  He  commenced  manufacturing  salt  in  this 
way  in  1876  or  1877,  and  corrtinued  in  the  business  until  Sep- 
tember, 1883,  when  he  sold  and  transferred  the  lands  and  im- 
provements to  the  defendant,  the  Deseret  Salt  Company, 
which  at  once  went  into  possession,  and  continued  in  the 
manufacture.  Theplaintiff  derives  his  title  from  the  Central 
Pacific   Railroad   Company,  a  corporation  of  California,  to 
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•which  a  grant  of  land  was  made  by  the  act  of  congress  ot 
July  I,  1862,  embracing  the  premises  in  controversy.  A 
greater  part  of  its  lands,  lying  in  Utah,  was  leased  by  the 
company  to  the  plaintiff  on  the  7th  of  August,  1885,  ^^r  five 
years,  for  the  annual  rent  of  $5,000,  and  in  consideration  of 
certain  covenants  in  relation  to  the  property  which  he  under- 
took to  perform.  By  one  of  these  covenants  he  stipulated 
to  begin  to  reduce  the  premises  to  possession,  and  to  continue 
in  that  effort  until  he  should  be  in  the  actual  possession  of 
the  whole,  and  for  that  purpose  to  commence  and  prosecute 
any  necessary  or  proper  actions  at  law  or  other  legal  pro- 
ceedings. This  lease  covered  the  premises  in  the  contro- 
versy. On  the  20th  of  October,  1868,  the  map  of  the  definite 
location  of  the  line  of  the'railroad  of  the  company  to  be  con- 
structed under  the  above  grant  was  filed  in  the  interior  de- 
partment, and  accepted^,  as  required  by  the  act  of  congress. 
The  premises  in  controversy  constitute  an  alternate  section 
of  the  land  within  10  miles  of  the  road,  and  its  east,  west,  and 
north  lines  were  surveyed  by  the  United  States  in  1871.  Its 
southern  line,  lying  in  the  lake,  had  not  been  run.  The  se- 
lection list  of  lands  for  patent  by  the  company,  filed  in  the 
land  office  at  Salt  Lake  City,  which  was  produced  in  evi- 
dence, included  the  surveyed  lancfsof  the  section,  and  showed 
that  the  costs  of  selecting,  surveying,  and  conveying  them 
had  been  paid.  There  was  no  evidence  of  any  application 
for  any  other  lands  in  the  section,  and  no  costs  were  paid  or 
tendered  for  their  selection,  survey,  and  conveyance.  The 
plaintiff  also  proved  the  incorporation  in  June,  1861,  of  the 
Central  Pacific  Railroad  Company  of  California ;  its  amal- 

famation  and  consolidation  in  June,  1870,  with  the  Western 
'acific  Railroad  Company,  and,  in  August,  1870,  with  the 
California  &  Oregon  Railroad  Company,  the  San  Francisco 
Oakland  &  Alameda  Railroad  Company,  and  the  San  Joa- 
quin Valley  Railroad.  In  the  different  articles  of  amalga- 
mation a  conveyance  was  made  by  the  parties  of  their  sev- 
eral interests  to  the  new  amalgamated  company,  as  follows  : 
***  And  the  said  several  parties,  each  for  itself,  hereby,  sells, 
assigns,  transfers,  grants,  bargains,  releases,  and  conveys  to 
the  said  new  and  consolidated  company  and  corporation,  its 
successors  and  assigns,  forever,  all  its  property,  real  per- 
sonal, and  mixed,  of  every  kind  and  description."  These  in- 
struments were  all  properly  recorded.  The  court  informed 
the  jury  of  the  general  nature  of  the  grant  to  the  company 
by  the  act  of  congress  of  July  i,  1862,  and  the  amendatory 
act  of  July  2,  1864,  and  instructed  them,  substantially,  that 
the  line  of  the  road  which  the  company  was  to  construct 
under  the  grant,  became  definitely  fixed  upon  its  filing  with 
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the  department  of  the  interior  its  map  of  definite  location, 
designating  the  general  route  of  the  road,  and  that  thereupon 
the  beneficial  interest  in  the  land  vested  in  the  company  by- 
relation  back  to  the  date  of  the  act  of  congress  ;  and  that,  as 
it  was  agreed  that  the  lands  in  controversy  were  a  portion  of 
an  odd  alternate  section  within  the  20-mile  limit  of  the  grant, 
they  passed  to  and  vested  in  the  company  at  the  time  of  the 
filing  of  that  map,  unless  they  had  been  previously  sold,  re- 
served, or  otherwise  disposed  of  by  the  United  States,  or  a 
Ere-emption,  homestead,  swamp  land,  or  other  lawful  claim 
ad  attached  to  them,  or  they  were  known  to  be  mineral 
lands,  or  as  returned  were  such  ;  and  further,  that  the  lease 
bearing  date  the  7th  day  of  August,  1885,  from  that  com- 
pany  to  the  plaintiff,  for  five  years  from  the  ist  day  of  Janu- 
ary, 1886,  gave  to  him  the  right  of  immediate  possession  of 
the  lands,  unless  they  were  within  some  of  the  exceptions  of 
the  grant.  The  defendant  company  denied  that  the  title  to 
the  lands  in  controversy  had  passed  to  the  Central  Pacific 
Railroad  Company,  the  lessor  of  the  plaintiff,  and  requested 
the  court  to  instruct  the  jury  that  the  plaintiff  had  not  shown 
any  grant  or  conveyance  by  deed  or  other  written  instru- 
ment sufficient  to  invest  him  with  title  to  the  lands.  This 
instruction  was  refused,  and  the  defendant  excepted.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  lor  the  pos- 
session of  the  lands  described  in  the  complaint,  and  for  $500 
for  their  use  and  occupation.  Judgment  being  entered 
thereon,  the  case  was  carried  to  the  supreme  court  of  the 
territory,  and  there  affirmed.  From  the  judgment  of  the  lat- 
ter court  the  case  is  brought  here  on  a  writ  of  error. 
P.  L.  Williams,  for  plaintiff  in  error. 
W,  H.  H.  Miller  ana  /.  B,  Cotton,  for  defendant  in  error. 

Field,  J. — The  only  questions  which  appear  in  this  case  to 
have  elicited  much  discussion  in  the  court  below  relate  to  the 

title  of  the  Central  Pacific  Railroad  Company  to 
qoe^uo.  pre-  ^^^  j^^^j^  granted  by  the  acts  of  congrbss  of  July 

I,  1862,  and  July  2,  1864,  upon  the  filings  of  a  map 
of  the  definite  location  of  its  contemplated  road  with  the  sec- 
retary of  the  interior,  and  its  acceptance  by  him.  Was  it 
sufficient  to  enable  the  lessee  of  the  company  to  maintain  an 
action  for  the  possession  of  the  demanded  premises  ?  The 
lessee  can,  of  course,  as  against  a  stranger,  have  no  greater 
right  of  possession  than  his  lessor.  On  the  one  hand,  it  is 
contended  with  much  earnestness  that  upon  the  filing  of  the 
map  of  definite  location  of  the  proposed  road,  and  its  accept- 
ance by  the  secretary  of  the  interior,  a  legal  title  vested  in 
the  grantee  to  the  alternate  odd  sections,  subject  to  various 
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conditions,  upon  a  breach  of  which  the  title  ;iiay  be  forfeited, 
but  that  until  then  their  possession  may  be  enforced  by  the 
grantee.  On  the  other  hand,  it  is  insisted  with  equal  energy 
that  the  grant  gives  only  a  promise  of  a  title  when  the  work 
contemplated  is  completed,  and  that  until  then  possession  of 
the  lands  cannot  be  claimed.  An  examination  of  the  grant- 
ing act,  and  the  ascertainment  thereby  of  the  intention  of 
congress,  so  far  as  practicable,  will  alone  enable  us  to  give  a 
satisfactory  solution  to  these  positions. 

The  act  of  congress  of  July  i,  1862  (12  St.  489,)  provides  for 
the  incorporation  of  the  Union  Pacific  Railroad  Company, 
and  makes  a  grant  of  land  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  Mis-  ^*,I,ey6d**r«- 
souri  river  to  the  Pacific  ocean.  Its  provisions,  Mntiitie. 
grants,  and  obligations  specially  relate  m  terms  to 
that  company  ;  but  other  railroad  companies  arc  embraced 
within  the  objects  of  the  act,  and  the  clauses  mentioning  and 
referring  to  tne  Union  Pacific  Railroad  are  made  ajfplicable 
to  them.  Thus  bv  the  ninth  section  the  Central  Pacific  Rail- 
road Company  of  California  was  authorized  to  construct  a 
railroad  and  telegraph  line  from  the  Pacific  coast,  at  or  near 
San  Francisco,  or  the  navigable  waters  of  the  Sacramento 
river,  to  the  eastern  boundary  of  California,  "  upon  the  same 
terms  and  conditions  in  all  respects  "  as  were  provided  for 
the  construction  of  the  railroad  and  telegraph  line  of  the 
Union  Pacific.  And  by  the  tenth  section  of  the  act  that  com- 
pany, after  completing  its  road  across  California,  was  author- 
izea  to  continue  the  construction  of  its  road  and  telegraph 
line  through  the  territories  of  the  United  States  to  the  Mis- 
souri river,  on  the  terms  and  conditions  provided  in  the  act 
in  relation  to  the  Union  Pacific  Railroad  Company,  or  until 
its  road  should  meet  and  connect  with  the  roaa  of  that  com- 

f)any.  An  equal  grant  of  land,  and  of  like  extent  and  upon 
ike  conditions,  was  made  to  the  Central  Pacific  Railroad 
Company  of  California  as  was  in  terms  made  to  the  Union 
Pacific  Railroad  Company.  By  the  same  law  the  rights  and 
obligations  of  both  must  be  determined.  By  the  third  sec- 
tion the  grant  was  made.  Its  language  is  "  that  there  be  and 
is  hereby  granted,  to  the  said  company,  for  the  purpose  of 
aiding  in  the  construction  of  said  railroad  and  telegraph  line, 
and  to  secure  the  safe  and  speedy  transportation  ofthe  mails, 
troops,  munitions  of  war,  and  public  stores  thereon,  every 
alternate  section  of  public  land  designated  by  odd  numbers  to 
the  amount  of  five  alternate  sections  per  mile  on  each  side  of 
said  railroad,  on  the  line  thereof,  and  within  the  limits  of  ten 
miles  on  each  side  of  said  road,  not  sold,  reserved,  or  other- 
wise disposed  of  by  the  United  States,  and  to  which  a  pre- 
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emption  or  homestead  claim  may  not  have  attached,  at  the 
time  the  line  of  said  road  is  definitely  fixed:  provided,  that 
all  mineral  lands  shall  be  excepted  from  the  operation  of  this 
act ;  but  where  the  same  shall  contain  timber,  the  timber 
thereon  is  hereby  granted  to  said  company."  The  act  of 
July  2,  1864,  (13  St.  356,  357),  enlarged  the  amount  of  the 
grant  to  10  alternate  sections  on  each  side  of  the  road.  By 
the  fourth  section,  as  amended  by  section  6  of  the  act  of  1864, 
it  was  enacted  "  that  whenever  said  company  shall  have  com- 
pleted not  less  than  twenty  consecutive  miles  of  any  portion 
of  said  railroad  and  telegraph  line,  ready  for  the  service  con- 
templated by  this  act,  and  supplied  with'  all  necessary  drains, 
culverts,  viaducts,  crossings,  sidings,  bridges,  turn-outs, 
watering  places,  depots,  equipments,  furniture,  and  all  other 
appurtenances  of  a  first-class  railroad,  the  rails  and  all  the 
other  iron  used  in  the  construction  and  equipment  of  said 
road  to  be  American  manufacture  of  the  best  quality,  the 
president  of  the  United  States  shall  appoint  three  commis- 
sioners Xo  examine  the  same  and  report  to  him  in  relation 
thereto ;  and  if  it  shall  appear  to  him  that  not  less  than  twenty 
consecutive  miles  of  said  railroad  and  telegraph  line  have 
been  completed  and  equipped  in  all  respects  as  acquired  by 
this  act,  tnen,  upon  certificate  of  said  commissioners  to  that 
effect,  patents  shall  issue,  conveying  the  right  and  title  to  said 
lands  to  said  company,  on  each  side  of  the  road  as  far  as  the 
same  is  completed,  to  the  amount  aforesaid  ;  and  patents  shall 
in  like  manner  issue  as  each  twenty  miles  of  said  railroad  and 
telegraph  line  are  completed,  upon  certificate  of  said  com- 
missioners." 

By  the  terms  of  the  act  making  the  grant  the  contention  of 
the  defendant  is  not  supported.  Those  terms  import  the 
transfer  of  a  present  title,  not  one  to  be  made  in  the  future. 
They  are  that  "  there  be  and  is  hereby  granted  "  to  the  com- 

f)any  every  alternate  section  of  the  lands.  No  partial  or 
imited  interest  is  designated,  but  the  lands  themselves  are 
granted,  as  they  are  described  by  the  sections  mentioned. 
Whatever  interest  the  United  States  possessed  in  the  lands 
was  covered  by  those  terms,  unless  they  were  qualified  by 
subsequent  provisions, — a  position  to  be  presently  consid- 
ered. In  a  great  number  of  cases  grants  containing  similar 
terms  have  been  before  this  court  for  consideration.  They 
have  always  received  the  same  construction, — that,  unless  the 
terms  are  restricted  by  other  clauses,  they  import  a  grant  in 
praeseniiy  carr)dng  at  once  the  interest  of  the  grantor  in  the 
lands  described.  Schulenberg  v.  Harriman,  21  Wall.  (U.  S.) 
44;  Leavenworth,  L,  &  G.  R.  Co.  z/.  U.  S.,  92  U.  S.  733. 
In  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133  U.  S.  496,  507, 
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41  Am.  &  Eng.  R.  Cas.  669,  referring  to  the  different  acts  of 
congress  making  grants  to  aid  in  the  construction  of  railroads, 
we  stated  that  they  were  similar  in  their  general  provisions, 
and  had  been  before  this  court  for  consideration  at  different 
times  ;  and  of  the  title  they  passed  we  said  :  "  The  title  con- 
ferred was  a  present  one,  so  as  to  insure  the  donation  for  the 
construction  of  the  road  proposed 'against  any  revocation  by 
congress,  except  for  non-performance  of  the  work  within  the 
period  designated,  accompanied,  however,  with  such  restric- 
tions upon  the  use  and  disposal  of  the  lands  as  to  prevent 
their  diversion  from  the  purposes  of  the  grant."  As  the  sec- 
tions granted  were  to  be  within  a  certain  distance  on  each 
side  of  the  line  of  the  contemplated  railroad,  they  could  not 
be  located  until  the  line  of  the  road  was  fixed.  The  grant 
was,  therefore,  in  the  nature  of  a  **  fl»at ;"  but,  when  the 
route  of  the  road  was  definitely  fixed,  the  sections  granted 
becajne  susceptible  of  identification,  and  the  title  then  at- 
tached as  of  the  date  of  the  grant,  except  as  to  such  parcels 
as  had  been  in  the  mean  time  under  its  provisions  appro- 
priated to  other  purposes.  That  doctrine  is  very  clearly 
stated  in  the  Leavenworth  Case,  cited  above,  where  the  lan- 
guage of  the  grant  was  identical  with  that  of  the  one  under 
consideration,  and  the  court  said  :  **  *  There  be  and  is  hereby 
granted'  are  words  of  absolute  donation,  and  import  a  grant 
in  pr(Bsentu  This  court  has  held  that  they  can  have  no  other 
meaning,  and  the  land  department,  on  this  interpretation  of 
them,  has  uniformly  administered  every  previous  similar 
gra,nt.  They  vest  a  present  title  in  the  state  of  Kansas,  [the 
grantee  named,]  though  a  survey  of  the  lands  and  a  location 
of  the  road  are  necessary  to  give  precision  to  it  and  attach 
it  to  any  particular  tract.  The  grant  then  becomes  certain, 
and,  by  relation,  has  the  same  effect  upon  the  selected  par- 
cels as  if  it  had  specifically  described  them."  The  terms  used 
in  the  granting  clause  of  the  act  of  congress,  and  the  inter- 
pretation thus  given  to  them,  exclude  the  idea  that  they  are 
to  be  treated  as  words  of  contractor  promise,  rather  than, as 
they  naturally  import,  as  words  indicating  an  immediate 
transfer  of  interest.  The  title  transferred  is  a  legal  title,  as 
distinguished  from  an  equitable  or  inchoate  interest. 

The  case  of  Rutherford  v,  Greene's  Heirs,  2  Wheat,  (U.  S.) 
196,  well  illustrates  the  nature  of  the  title.  In  1782  the  state 
of  North  Carolina  passed  an  act  providing  "  that  twenty-five 
thousand  acres  of^  land  shall  be  allotted  for  and  given  to 
Major  General  Nathaniel  Greene  **  within  the  bounds  of  a 
tract  reserved  for  the  use  of  the  army,  to  be  laid  off  by  com- 
missioners designated  in  the  act,  as  a  mark  of  the  high  sense 
the  state  entertained  of  the  extraordinary  services  of  that 
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brave  and  gallant  officer.  The  commissioners  allotted  the 
25,000  acres,  and  in  1783  caused  a  survey  of  them  to  be  made 
and  returned  to  the  proper  office.  One  Rutherford  claimed 
under  a  subsequent  entry  5,000  acres  of  the  tract,  and  insti- 
tuted a  suit  to  establish  his  claim.  The  case  turned  upon 
the  validity  of  Greene's  title,  and  the  date  at  which  it  com- 
menced. It  was  contended  by  Rutherford's  counsel  that  the 
words  of  the  act  gave  nothing;  that  they  were  in  the  future, 
and  not  in  the  present,  tense,  and  indicated  an  intention  to 
give  in  future,  but  created  no  present  obligation  on  the  state, 
nor  present  interest  in  Gen.  Greene.  But  the  court,  speaking 
by  Chief  Justice  Marshall,  answered  that  it  thought  differ- 
ently ;  that  the  words  were  words  of  absolute  donation,  not 
indeed  of  any  specific  land,  but  of  25,000  acres  in  the  territory 
reserved  for  the  officers  and  soldiers  ;  that,  as  the  act  of  set- 
ting apart  that  quantity  to  Gen.  Greene  was  to  be  performed 
in  the  future,  the  words  directing  it  w^re  necessarily  in  the 
future  tense,  but  that  nothing  could  be  more  apparent  than 
the  intention  of  the  legislature  to  order  the  commissioners  to 
make  the  allotment,  and  to  give  the  land,  when  allotted,  to 
Gen.  Greene.  And  the  court  held  that  the  general  gift  of 
25,000  acres,  lying  in  the  reserved  territory,  became  by  the 
survey  a  particular  gift  of  that  quantity  contained  in  the  sur- 
vey ;  and  concluded  an  elaborate  examination  of  the  title  by 
stating  that  it  was  clearly  and  unanimously  of  the  opinion 
that  the  act  of  1782  vested  a  title  in  Gen.  Greene  to  25,000 
acres  of  land,  to  be  laid  off  within  the  bounds  allotted  to.  the 
officers  and  soldiers,  and  that  the  survey  made  and  returned 
in  pursuance  of  that  act  gave  precision  to  that  title,  and  at- 
tacned  it  to  the  land  surveyed.  It  would  therefore  seem 
clear  that  the  title  which  passed  under  the  act  of  congress  by 
the  grant  of  the  odd  sections  became  by  their  identification 
so  far  complete  as  to  authorize  the  grantee  to  take  posses- 
sion and  make  use  of  the  lands ;  and  in  the  exerpise  of  that 
authority  the  grantee  took  possession,  from  time  to  time,  as 
the  lands  became  identified  by  the  location  of  the  line  of  the 
road,  and  make  sales  of  parcels  of  the  lands,  and  executed 
mortgages  on  other  parcels  with  sections  of  the  road  con- 
structed, for  the  purpose  of  raising  money  to  meet  expenses 
already  incurred,  and  which  might  thereafter  be  required  for 
the  completion  of  the  road;  and  such  mortgages  were  au- 
thorized by  congress. 

But  it  is  contended  that  the  natural  import  of  the  granting 
terms  of  the  act  is  qualified  and  restricted  by  its  fourth  sec- 
tion, which  as  amended  by  the  act  of  1864,  provides  that 
upon  the  completion  of  not  less  than  20  consecutive  miles  of 
the  road  and  telegraph  line  in  the  manner  required,  and  their 
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acceptance  by  the  president  upon  the  report  of  commission- 
ers appointed  to  examine  the  work,4)atents  shall  -j»  ♦  •,  . 
issue  to  the  company  conveying  the  right  and  title  ug  paten"** 
to  said  lands  on  each  side  of  the  road  as  far  as  the  rorefery 
same  is  completed.  The  question  naturally  arises  twenty  niie» 
as  to  the  necessity  for  patents  if  the  title  passed  JJJ^JJJ^^ ''** 
by  the  act  itself  upon  the  definite  location  of  the 
road,  when  the  alternate  sections  granted  had  become  identi- 
fied. We  answer  that  objection  by  saying  that  there  are 
many  reasons  why  the  issue  of  the  patents  would  beoi  great 
service  to  the  patentees,  and  by  repeating  substantially  what 
we  said  on  that  subject  in  Wisconsin  Cent.  R.  Co.  v.  Price 
Co.,  133  U.  S.  496,  510,  41  Am.  &  Eng.  R.  Cas.  669.  While 
not  essential  to  transfer  the  legal  right,  the  patents  would  be 
evidence  that  the  grantee  had  complied  with  the  conditions 
of  the  grant,  and  to  that  extent  that  the  grant  was  relieved 
from  the  possibility  of  forfeiture  for  breach  of  its  conditions. 
They  would  serve  to  identify  the  lands  as  coterminous  with 
the  road  completed.  They  would  obviate  the  necessity  of 
any  other  evidence  of  the  grantee's  right  to  the  lands,  and 
they  would  be  evidence  that  the  lands  were  subject  to  the 
disposal  of  the  railroad  company,  with  the  consent  of  the 
government.  They  would  thus  be,  in  the  grantee's  hands^ 
deeds  of  further  assurance  of  his  title,  and,  therefore,  a  source 
of  quiet  and  peace  to  him  in  its  possession.  There  are  many 
instances  in  tne  Reports,  as  there  stated,  where  patents  have 
been  required  and  issued,  although  the  title  of  the  patentee 
had  been  previously  recognized  and  confirmed.  Langdeau 
V,  Hanes,  21  Wall.  (U.  S.)  521,  529,  is  an  instance  of  that 
kind.  In  that  case  there  nad  been  a  previous  confirmation 
to  the  heirs  of  one  Tongas  of  a  claim  to  a  tract  of  land  in 
the  French  and  Canadian  settlement  of  St.  Vincents  in  the 
Northwestern  Territory,  conveyed  by  Virginia  to  the  United 
States  in  1793.  This  claim  was  confirmed  by  commissioners 
appointed  by  congress  under  the  act  of  1804,  ^^^  their  de- 
cision was  confirmed  by  the  act  of  congress  of  March  3^ 
1807,  but  no  patent,  for  which  this  last  act  provided  upon  a 
location  and  survey  of  the  claim,  was  issued  for  the  tract  at 
that  time.  One  was,  however,  issued  for  it  in  1872,  upon  a 
survey  made  in  1820,  and  the  question  was  whether  a  new 
title  was  acquired  by  that  patent,  or  whether  the  old  title 
was  good  from  the  confirmation.  It  was  held  that  the  old 
title  was  good  from  the  confirmation  if  the  claim  was  to  a 
tract  of  defined  boundaries,  or  capable  of  identification  ;  but 
if  the  claim  was  to  quantity,  and  not  to  a  specific  tract,  the 
title  became  perfect  when  the  quantity  was  segregated  by 
the  survey  of  1820 ;  and  to  explain  the  subsequent  issue  of  a 
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patent  in  1872  this  court  said :  "  In  the  legislation  of  congress 
a  patent  has  a  double  operation.  It  is  a  conveyance  by  the 
government,  when  the  government  has  any  interest  to  qonvey; 
but  where  it  is  issued  upon  the  confirmation  of  a  claim  of  a 
previously  existing  title  it  is  documentary  evidence,  having 
the  dignity  of  a  record,  of  the  existence  of  that  title,  or  of 
5uch  equities  respecting  the  claim  as  justify  its  recognition 
and  confirmation.  The  instrument  is  not  the  less  efficacious 
as  evidence  of  previously  existing  rights  because  it  also  em- 
bodies words  of  release  or  transfer  from  the  government. " 

While  a  legal  title  to  the  sections  designated,  as  distin- 
guished from  a  merely  equitable  or  inchoate  interest,  passed 
to  the  railroad  company  by  the  act  of  congress,  upon  the 
•definite  line  of  the  road  being^  once  established,  by  ^hich  the 
sections  could  be  ascertained  and  identified,  the  lands  could 
not  be  disposed  of  by  the  company  without  the  consent  of 
congress,  except  as  each  20-mile  section  of  the  road  was  com- 
pleted and  accepted  by  the  president,  so  as  to  cut  off  the 
right  of  the  United  States  to  compel  the  application  of  the 
Jands  to  the  purposes  for  which  they  were  granted,  or  to 
prevent  their  forfeiture  in  case  of  the  company's  failure  to 
perform  the  conditions  of  the  grant.  The  lands  were  grante'd 
to  aid  in  the  construction  of  the  railroad  and  telegraph  line, 
and  it  is  manifest  from  different  provisions  of  the  act  that 
•congress  intended  to  secure  this  application  of  them.  What- 
•ever  disposition  might  be  made  by  the  company  of  the  lands 
after  they  became,  by  the  definite  location  of  the  road,  capa- 
ble of  identification,  they  were  subject  to  the  control  of  con- 
gress, either  to  compel  their  application  for  the  construction 
of  the  road  contemplated,  or  to  enforce  their  forfeiture  if  the 
road  was  not  completed  as  required  by  the  act.  The  appli- 
cation of  the  lands  to  the  construction  would  not,  of  itself, 
operate  to  transfer  the  title;  it  would  only  remove  the  re- 
striction upon  the  use  and  disposition  of  the  title  already 
possessed.  But  it  is  unnecessary  to  consider  what  power  of 
•disposition  the  company  would  possess  in  advance  of  the 
construction  of  the  road,  for  that  road  was  entirely  com- 
pleted years  before  the  execution  of  the  lease  to  the  plaintiff 
m  this  case  in  August,  1885. 

It  is  also  urged  that  the  title  of  the  government  to  the 
iands  in  controversy  was  retained  until  the  cost  of  selecting, 
surveying,  and  conveying  the  whole  of  them  was 
coitofwieci-  paid.  In  support  of  tfiis  position  the  twenty-first 
-rtjut.  *"^  section  of  the  act  of  July  2,  1864,  is  referred  to, 
which  provides  that  before  any  land  granted  by 
the  act  shall  be  conveyed  to  any  company  or  party  entitlea 
thereto    there   shall  first  be  paid  into  the  treasury  of  the 
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United  States  the  cost  of  surveying,  selecting,  and  conveying- 
the  same.  The  object  of  this  provision  was  to  preserve  to- 
the  government  such  control  over  the  property  granted  as 
to  enable  it  to  enforce  the  payment  of  these  costs,  and  for 
that  purpose  to  withhold  its  patents  from  the  parties  entitled 
to  them  until  such  payment.  The  act  of  1862,  in  its  fourth 
section,  as  amended  in  1864,  speaks  of  patents  issuing  "con- 
veying the  right  and  title  '*  to  the  lanc}s  upon  the  completion 
of  every  section  of  not  less  than  20  miles,  to  the  satisfaction 
of  the  president ;  and  the  twenty-first  section  of  the  act  of 
1864  only  directs  the  withholding  of  these  evidences  of  the 
transfer  of  title  until  payment  is  made  for  the  selection,  sur- 
vey, and  conveyance  ot  the  land.  Neither  the  issue  of  the 
patents  nor  any  "sale  for  taxes  by  state  authority  is  permitted 
until  such  payment,  thereby  preserving  unimpaired  the  lien 
contemplated.  We  do  not  tnink  the  provision  was  designed 
to  impair  the  force  of  the  operative  words  of  transfer  in  the 
grants  of  the  United  States,  or  invalidate  the  numerous  con- 
veyances by  sale  and  mortgage  of  the  lands  made  by  the 
railroad  company  with  the  express  or  implied  assent  of  the 
government.  Besides,  in  this  case,  the  exterior  limits  of  the 
section  containing  the  lands  in  controversy,  which  are  above 
the  waters  of  the  lake,  were  surveyed  in  1871,  and  the  costs 
of  selecting,  surveying,  and  conveying  the  legal  subdivisions 
as  described  by  that  survey  were  paid  at  the  time  of  selection 
by  the  company.  The  lines  of  the  lands  under  the  water 
have  not  been  run,  but  are  easily  traceable  by  reference  to 
the  lines  actually  surveyed.  The  possession  of  the  lands 
under  the  lake  appears  to  have  always  accompanied  the  pos-  • 
session^ of  the  lands  on  its  border.  No  contest  was  made 
against  their  recovery  if  a  right  of  possession  was  shown  to 
the  border  lands.  From  the  view  of  the  interest  conveyed 
by  the  grant  which  we  have  expressed  we  are  satisfied  that 
the  company  could  maintain  an  action  for  the  possession  of 
the  premises  in  controversy,  and  that  its  lessee,  the  plaintifif 
herein,  was  possessed  of  the  same  right. 
The  judgment  must,  therefore,  be  affirmed. 

When  Title  to  Land  Granted  Vests—Performance  of  Conditions.— Act 
Cong.  May  12,  1864,  granted  lands  to  the  state  of  Iowa  "  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad,"  specifying  the  route  thereof. 
Section  3  of  the  act  provided  that  the  land  should  be  subject  to  the  dis- 
posal of  the  legislature  of  Iowa,  "  for  the  purpose  aforesaid  and  no  other.*' 
Section  4  provided  that  the  land  should  be  patented  to  the  state  in  speci- 
fied quantities,  as  the  work  of  building  the  railroad  progressed ;  that,  in 
case  of  failure  to  complete  the  road  within  a  specified  time,  the  state  should 
resume  the  lands,  and  dispose  of  them  to  aid  in  building  the  road  ;  and 
that,  on  the  state's  failure  to  complete  the  road  withfn  a  specified  time 
thereafter,  the  land  should  revert  to  the  United  States.    By  Acts  Iowa» 
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i366,  chap.  134,  the  state  of  Iowa  accepted  the  grant,  and  conferred  the 
land  on  a  certain  railroad  company,  subject  to  the  conditions  of  the  grant. 
Held,  that  such  company  acquired  no  legal  title  to  the  lands,  by  virtue  of 
the  grants,  until  it  earned  them  by  performance  of  the  conditions.  Bowne 
V,  Bilsland  (Iowa,  June  i,  1891),  49  N.  W.  Rep.  161.  Ayres  v.  Kalstrom 
(Iowa,  Dec.  16,  1891.)  50  N.  W.  Rep.  550. 

When  Govern  ment  Patent  Takes  Effect. — The  government  patent  to  land 
issued  under  the  act  of  congress  of  July  i,  1862,  and  the  several  acts 
amendatory  thereof,  to  aid  in  the  construction  of  a  Pacific  Railwa^t  etc., 
takes  effect  by  relation  as  of  the  time  when  the  railwav  company  definitely 
fixes  the  line  of  its  road  by  filing  the  map  thereof  in  the  office  of  the  com- 
missioner of  the  general  land-omce.  Howell  v,  Killie  (Colo.  Nov.  30, 1891) 
28  Pac.  Kep.  464. 

Donation  of  Swamp  Lands  to  Railroad  Co mpany— Contract  With  County. — 
A  county  and  a  railroad  company  entered  into  a  contract  reciting  that  the 
county  sold  to  the  company  its  swamp  lands  at  the  price  of  $1.25  (>er  acre; 
that  a  deed  of  the  lands  to  the  company  had  been  placed  in  escrow ;  that 
the  company  proposed  to  do  certain  work,  to  drain,  reclaim  and  protect 
said  land  for  a  sum  equivalent  to  the  price  of  the  land,  and  that  said  pro- 
posed work  would  open  up  for  settlement  and  cultivation  a  large  portion 
of  the  southern  part  of  the  county,  and  also  promote  the  health  of  the 
county  by  a  drainage  of  said  lands.  The  contract  further  provided  that, 
in  consideration  of  the  premises  and  other  valuable  considerations,  the 
county  agrees  to  pay  the  company  the  price  of  the  lands  so  sold,  and  that 
a  deed  therefor  has  been  placed  in  escrow  to  be  delivered  to  the  company 
on  the  completion  of  the  work.  The  company  on  its  part  agreed  to  build 
a  levee  across  the  swamp  of  a  specified  width  and  to  operate  a  railroad 
thereon ;  and  also  to  open  continuous  ditches  along  said  levee  on  both 
sides,  if  necessary  to  drain  the  land,  the  company  to  have  the  right  to 
leave  openings  in  the  embankment  whenever  it  saw  fit,  putting  trestle- 
work  in  place  thereof,  and  agreeing  to  drain  the  surface  water  when  nec- 
essary into  the  places  where  it  erected  trestlework.  Held,  that  the  con- 
tract was  merely  a  donation  of  the  lands  to  the  company  in  consideration 
of  building  and  operating  its  road,  and  not  a  contract  to  deed  swamp  lands 
as  payment  for  reclaiming  them.  Cape  Girardeau  S.  W.  R.  Co.  v,  Hatton, 
102  Mo.  45. 

Suit  to  Quiet  Title  to  Land  Granted. — The  rule  that  a  suit  to  quiet  title 
can  only  be  maintained  upon  the  legal  title  does  not  apply  as  against  a 
railroad  company,  with  respect  to  lands  granted  to  it  by  the  government, 
when  it  has  done  everything  required  to  entitle  it  to  the  grant,  since  it  is 
powerless  to  compel  the  government  to  issue  a  patent  therefor.  Southern 
Pac.  R.  Co.  V,  Stanley  (C.  C.  S.  D.  Cal.)  49  Fed.  Rep.  263. 

Same— Limitation  of  Action— Interest  of  United  States— Laches«— In  an 
action  to  quiet  title  to  railroad  grant  lands,  in  respect  to  which  the  com- 
pany has  performed  all  the  requisite  conditions,  and  has  constantly  sought, 
witliout  success,  to  obtain  a  patent,  against  one  claiming  under  a 
state  patent  issued  as  for  lands  selected  m  lieu  of  other  grants,  the 
United  States  being  legally  liable  to  make  the  company's  title  good, 
has  such  an  interest  in  the  suit,  although  not  a  party,  as  will  prevent  limi- 
tation from  running  against  the  company's  cause  of  action.  In  such  an 
action  no  laches  can  be  imputed  to  the  company  with  respect  to  time  pas- 
sing between  the  date  of  the  grant  and  the  time  of  complete  (>erformance 
of  the  conditions  thereof;  for,  though  the  title  passes  as  of  the  date  of  the 
grant,  it  only  does  so  by  relation,  upon  the  performance  of  the  conditions, 
and  before  performance  no  such  suit  could  be  maintained.  Southern  Pacific 
R.  Co.  V,  Stanley  (C.  C.  D.  Clal.)  49  Fed.  Rep.  263. 
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Galveston,  Harrisburgh  &  San  Antonio  R.  Co. 

State. 

{Texas  Supreme  Court,  June  2^  iSpi,) 

Forfeiture  of  Corporate  Charter— Failure  to  Construct  Road. — The  for- 
feiture of  the  charter  of  a  railroad  company  cannot  be  claimed  in  a  pro- 
ceeding by  the  state  to  recover  lands  granted  to  such  company,  merely  be- 
cause the  company  has  failed  to  construct  its  road  within  the  prescribed 
time,  in  the  event  of  which  it  was  provided  that "  this  charter  shall  be  for- 
feited." 

Land  Crant^-Companies  Entitled  to  Benefit  of  Act—Failure  to  Complete 
Road  in  Time.— Under  a  statute  granting  to  railroad  companies  a  certain 
amount  of  land  for  each  mile  of  road  completed,  "  provided,  that  the  act 
shall  not  be  construed  to  renew  or  continue  any  right  to  companies  which 
have  failed  or  may  fail  to  complete  their  roads  within  the  time  specified 
m  their  charters,"  a  railroad  company  which  had  previously  acquired  no 
right  to  public  lands  under  its  charter,  and  which  had  failed,  after  the 
passage  and  before  the  taking  effect  of  the  act,  to  complete  its  road  in  the 
time  required  by  its  charter,  is  not  excluded  from  the  benefit  of  such  act. 

Same — Land  Certificate  Bated  on  Length  of  Switches  and  Side  Tracks. — 
An  act  granting  to  certain  railroad  companies,  on  the  completion  of  a 
section  of  ten  miles  or  more  of  road,  sixteen  sections  of  land  for  each  mile 
of  road  so  completed,  attaches  only  to  continuous  sections  of  the  main 
line,  and  land  certificates  based  on  the  length  of  switches  and  side  tracks 
are  voidable.  The  courts  in  such  cases  are  not  governed  by  the  construc- 
tion placed  upon  the  statute  by  the  executive  department  in  state  gov- 
ernment. But  the  fact  that  the  land  certificates  did  not  distinguish  be- 
tween lands  granted  for  mileage  of  the  main  line  and  those  granted  for 
the  switches  and  side  tracks,  does  not  justify  the  court  in  holding  the  cer- 
tificates void,  there  being  no  concealment  or  fraudulent  device. 

Appeal  from  Val  Verde  District  Court. 

£.  P.  Hill^  for  appellant. 

Chas.  A.  Culberson^  Atty.  Gen.,  for  the  State. 

Gaines,  J. — This  suit  was  brought  by  the  state  of  Texas, 
through  its  attorney  general,  to  recover  of  the  appellant  cor- 
poration 60  sections  of  land  which  had  been  located  ^^^  ^^^ 
and  surveyed  for  it  by  virtue  of  60  alternate  cer- 
tificates issued  July  12,  1877,  to  the  company  by  the  com- 
missioner of  the  general  land  office.  The  grounds  of  action, 
as  alleged  in  the  original  petition,  are  as  follows :  "  (i)  That 
said  certificates  were  claimed  to  be  issued  and  located,  as 
shown  upon  their  faces,  in  accordance  with  the  provisions  of 
an  act  *  to  encourage  construction  of  railroads  in  Texas  by 
donations  of  land/  approved  January  30, 1854,  and  acts  amena- 
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atory  thereof ;  all  of  which  said  laws  had  expired  by  their 
own  terms  and  limitations,  and  were  repealed  by  other  acts 
of  the  legislature,  and  by  the  constitution  of  1869,  before  the 
road  for  which  said  certificates  were  issued  was  constructed. 
(2)  That  the  company,  in  procuring  said  certificates,  repre- 
sented, and  on  said  representation  obtained  them  for  and  on 
the  ground,  that  said  company  had  completed,  at  the  date  of 
their  issuance,  a  section  of  thirty-six  miles  and  1,474  feet  of 
main  track  from  the  Gaudalupe  bridge  to  San  Antonio,  and 
two  miles  and  2,000  feet  of  sidings  and  switches  at  other  points 
on  its  line,  making  a  total  of  thirty-eight  miles  and  3474  feet 
of  railroad.  That  on  this  representation  and  statement,  which 
were  untrue,  the  certificates  were  issued.  That  there  were 
not  then,  in  fact,  nor  have  there  ever  been,  thirty -six  miles  and 
1,474  feet  of  main  track  between  said  Gaudalupe  bridge  and 
San  Antonio  ;  but  that  the  distance  between  those  points  has 
always  been,  and  is  now,  along  the  main  track  of  said  railroad, 
only  thirty  miles  and  1,205  feet,  which  said  com  pan  v  then  and 
has  always  known.  That  for  the  said  distance  of  tfiirty  miles 
and  1,205  feet  of  main  track  the  defendant  company  falsely, 
fraudulently,  and  unlawfully  obtained,  received,  and  appro- 
priated to  its  use  sixteen  land  certificates  of  640  acres  each 
to  the  mile  for  thirty  six  miles  and  1,474  feet  of  alleged  main 
track,  as  shown  upcfn  the  face  of  said  certificates  ;  and  in  that 
way  unlawfully  and  fraudulently  received  sixteen  sections  of 
640  acres  of  land  each  to  the  mile  for  six  miles  and  269  feet 
more  from  the  state  than  the  actual  mileage  of  said  road  be- 
tween the  said  Guadalupe  bridge  and  San  Antonio.  (3)  That 
the  two  miles  and  2,000  feet  of  sidings  and  switches  called  for 
in,  and  shown  on  the  face  of,  said  certificates  belonged  to  and 
were  a  part  of  other  sections  of  defendant's  road  at  the  fol- 
lowing points,  to  wit:  At  Flatonia,  1,200  feet;  at  Quarry 
track,  near  Flatonia,  6,600  feet ;  at  Eagle  Lake,  500  feet ;  at 
New  Philadelphia,  1,400  feet ;  at  Pierce  Junction  cattle  track, 
1,460  feet, — making  a  total  of  siding  and  switches  of  12,560 
feet,  or  two  miles  and  2,000  feet.  That,  of  the  thirty-six  miles 
and  1,474  feet  mentioned  and  represented  on  the  face  of  the 
certificates  as  main  track,  six  miles  and  269  feet  of  the  same 
were  in  truth  and  in  fact  not  main  track,  but  sidings  and 
switches  at  points  between  the  Guadalupe  bridge  and  San 
Antonio.  That  the  certificates  hereinbefore  mentioned  and 
described  were  in  fact  issued  for  eight  miles  and  2,269  feet  of 
switches  and  side  tracks,  for  the  construction  of  which  the 
said  company  was  not  entitled  to  aid  from  the  state  in  any 
amount  or  quantity  of  land,  either  under  general  or  special 
laws.  (4)  That  said  railroad  was  constructed  and  completed 
westward  from  Guadalupe  bridge  to  San  Antonio,  as  afore- 
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said,  between  the  17th  day  of  November,  1876,  and  February 
13,  1877 ;  and  the  said  two  miles  and  2,000  feet  of  sidings  and 
switches  mentioned  in  said  certificates  were  built  by  said  com- 
pany between  April  i,  1870,  and  April  18,  1876,  and  were  the 
side  tracks,  switches,  parts,  parcels,  and  appurtenances  of  and 
belonging  to  other  portions  and. sections  of  defendant's  rail- 
road, at  the  points  hereinbefore  named,  lying  eastward  of  said 
Guadalupe  bridge ;  for  the  construction  of  which  said  com- 
pany haci,  at  other  and  previous  times,  unlawfully  obtained, 
received,  and  appropriated  from  the  state  sixteen  sections  of 
land  to  the  mile  thereof,  (s)  That  six  miles  and  269  feet  of 
sidings  and  switches  called  for  and  contained  within,  not 
shown  upon  the  face  of,  the  aforesaid  certificates,  but  for 
which  they  were  to  that  extent  issued,  and  also  the  two  miles 
and  2,000  feet  of  siding  and  switches  shown  upon  the  face  of 
said  certificates,  and  for  which  they  were  issued,  were  at  the 
time  of  the  issuance  of  said  certificates,  and  at  all  other  times 
prior  to  and  since  said  dates,  necessary  appurtenances  to,  and 
adjuncts  and  parts  of,  the  defendant's  railway,  and  were  es- 
sential to  the  use  and  operation  of  said  railway.  That  said 
railway  at  no  time  was  or  could  have  been  complete  and  in 
good  running  order  without  said  sidings  and  switches.  That 
without  them  said  road  was  not  substantially  built  or  fully 
equipped  for  the  transportation  of  passengers  or  freight,  or 
either  ;  nor  would  said  road,  without  them,  have  been  con- 
structed in  accordance  with  its  charter,  or  the  general  laws  in 
force  in  this  state  regulating  railroads.  (6)  That  it  cannot  be 
ascertained  from  the  face  of  said  certificates,  or  from  the  loca- 
tion and  survey  of  said  lands,  or  by  any  other  means,  which 
ol  these  certificates  were  issued,  located,  or  surveyed 'ex- 
clusively on  account  of  the  main  track  of  said  railroad."  The 
prayer  of  the  petition  was  for  a  recovery  of  the  lands  and  a 
cancellation  of  the  certificates. 

The  defendant  company  in  a  special  answer  denied  that  in 
procuring  the  certificates  it  had  misrepresented  the  number 
of  miles  of  main  track  and  the  number  of  miles  of  side  track 
for  which  they  were  issued,  and  alleged  that  they  were  issued 
upon  a  correct  report  made  by  the  engineer  of  the  state,  and 
approved  by  the  governor,  and  thaj  by  a  clerical  error  which 
was  made  in  the  land-office  an  erroneous  recital  as  to  the  re- 
spective numbers  were  inserted  in  the  face  of  the  certificates. 
The  answer  contained  other  averments,  which  it  is  not  nec- 
essary to  notice.  A  supplemental  petition  was  filed  on  behalf 
of  the  state,  which  contained  these  allegations :  **  State  says 
the  defendant  was  never  entitled  to  receive  the  lands  in  con- 
troversy, or  any  other  lands,  in  aid  of  constructing  its  railway 
west  of  Guadalupe  bridge,  for  the  reason  that  by  the  terms 
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of  its  charter,  passed  July  27,  1870,  and  the  amendment  passed 
March  10,  1875,  (mentioned  in  plaintiff *s  petition),  whicn  were 
referred  to  and  made  a  part  hereof,  it  was  required  and  under- 
took to  complete  its  said  railroad  to  San  Antonio  on  or  before 
January  28,  1876,  conditioned  that  in  the  event  of  its  failure 
to  do  so  it  should  forfeit  all  the  corporate  rights,  powders,  and 
privileges  therein  conferred.  That  it  failed  to  so  construct 
or  complete  its  said  road  to  said  place  within  said  time  on  or 
before  January  28,  1876,  and  therefore  it  ipso  facto,  by  the 
terms  of  its  said  charter  con-tract,  which  the  state  here  spec- 
ially interposes,  pleads  and  demands  to  be  enforced,  lost  and 
forfeited  all  its  rights,  and  all  privileges,  immunities,  and 
grants  of  land,  if  any  it  ever  had,  held,  or  was  entitled  to,  by 
virtue  thereof."  Under  the  rules  of  practice  prescribed  by 
this  court,  these  averments  would  properly  have  been  made 
as  amendments  to  the  original  petition  ;  but  they  were  not 
excepted  to  on  that  ground,  ana  the  objection  is  deemed  to 
have  been  waived. 

The  case  was  tried  before  the  judge  without  a  jury,  upon 
an  agreement,  as  to  the  principal  facts,  which  is  as  follows : 
**(i)  That  defendant  received  from  the  state  619  landscript 
certificates,  for  640  acres  each,  all  of  which  is  located  on  pub- 
lic domain,  each  of  said  certificates  being  in  form  and  sub- 
stance as  *  Exhibit  A,'  hereto  attached.  (2)  That  the  defend- 
ant's main  line  ot  track  from  Guadalupe  bridge  west  to  San 
Antonio,  mentioned  in  each  of  said  certificates,  is  thirty 
miles  and  1,205  feet,  and  the  sidings  and  switches  between 
same  points  is  six  miles  and  269  feet,  as  will  more  fully  ap- 
pear by  *  Exhibit  B,*  attached  hereto.  (3)  That  the  two 
miles  and  2,000  feet  of  sidings  and  switches  mentioned  in 
each  of  said  certificates  were  east  of  Guadalupe  bridge,  as 
more  fully  appears  by  *  Exhibit  C,*  hereto  attached  ;  and  that 
prior  to  the  issuance  of  said  certificates  the  defendant  or  its 
predecessor  received  sixteen  sections  of  land,  of  640  acres 
each,  for  the  main  track,  to  which  said  sidings  and  switches 
belonged,  east  of  said  Guadalupe  bridge.  (4)  That  the  lands 
described  in  plaintiff's  petition  were  located,  and  are  now 
held  without  patents  by  the  defendant  by  virtue  of  said  cer- 
tificates, according  to  the  number  and  description  set  forth 
in  said  petition.  (5)  Correspondence  between  Governor 
Hubbard  and  Attorney  General  Boone,  hereto  attached, 
marked  *  Exhibit  D,*  may  be  introduced  subject  to  obiections 
as  to  its  legal  effect.  (6)  The  charters  and  special  laws  re- 
lating to  defendant  company  may  be  used  on  the  trial  in  evi- 
dence. (7)  Any  other  pertinent  fact  may  be  introduced  in 
evidence  by  either  party  on  the  trial.  (8)  That  there  now 
remain  belonging  to  the  state  four  million  and  a  half  acres  of 


Digitized  by 


Google 


VOL.  51]  LAND   GRANT.  291 

the  public  domain,  reserved  since  1879  ^rom  locations  by  cer- 
tificates, and  was  at  the  time  of  the  completion  of  said  road 
to  Del  Rio.  (9)  That  defendant  paid  taxes  on  the  lands  sued 
for  continuously  since  they  were  located  up  to  the  present 
time.  (10)  That  defendant  paid  all  fees  for  surveymg  and 
locating  said  lands  sued  for,  as  well  as  the  same  number  of 
alternate  sections  known  as  '  even  numbers/  for  public  free 
school  fund.  (11)  The  various  engineers  appointed  by  the 
different  governors  to  inspect  railroads  as  the  same  were 
constructed,  in  their  respective  reports  of  inspection  to  the 
respective  governors,  stated  the  number  of  miles  and  feet  of 
main  track ;  the  number  of  miles  and  feet  of  sidings ;  the 
number  of  miles  or  feet  of  bridges,  culverts,  and  trestles; 
the  number  of  depots,  cars,  engines,  weight  of  iron  ;  and 
width  and  character  of  track  and  graded  The  action  of  the 
respective  governors  (except  Governor  Roberts)  in  said  re- 
ports, were  usually  in  the  following  words:  *  Report  exam- 
ined and  approved  ;*  upon  which  reports  and  action  of  the 
respective  governors  the  commissioner  of  the  general  land 
office  issued  to  the  respective  companies  certificates  for 
main  track  and  sidings  in  form  as  shown  in  *  Exhibit  A.*  Dur- 
ing the  administration  of  Governor  Roberts,  the  reports  of 
the  engineers  were  in  substance  and  form  of  those  made  to 
oth^r  governors,  but  he  approved  for  only  the  number  of 
miles  of  main  track  stated  in  the  reports.  In  one  instance 
during  the  administration  of  Governor  Davis,  he  approved 
one  report  for  sidings  exclusively,  for  which  certificates  were 
issued  in  the  usual  amount  per  mile.  This  was  also  done  in 
one  instance  by  Governor  Hubbard,  as  shown  by  *  Exhibit 
C  for  which  certificates  were  issued.  On  March  13,  1877, 
Governor  Hubbard  made  the  following  indorsement  on  one 
of  the  reports:  *  This  report  of  Inspector  Gray  examined 
and  approved  for  30  miles  main  traclc  and  sidings  as  being 
made,  graded,  and  in  all  respects  complying  with  the  law? 
(12)  Exhibits  *  E  *  and  *  F  '  are  copies  of  letters  of  Governor 
Coke,  written  to  commissioner  general  land  office ;  and 
*  G,'  letter  of  Gov.  Pease,  March  30,  1856,  to  com- 
missioner general  land  office ;  and  *  H  *  March  24, 
1856,  Tipton  Walker  to  Governor  Pease, — to  be  in- 
troduced, (13)  That  the  road  of  defendant  from  Guad- 
alupe bridge  to  San  Antonio,  for  which  the  certificates  de- 
scribed in  the  petition  were  issued,  was  constructed  and 
completed  between  November  17,  1876,  and  February  13, 
1877.  That  the  two  miles  and  2,000  feet  of  sidings  east  of 
Guadalupe  bridge  were  constructed  and  completed  subse- 
quent to  October  31,  1876,  and  prior  to  February  13,  1877. 
This  admission  is  subject  to  correction  by  defendant  as  to 
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dates.*'  The  following  is  so  much  of  the  form  of  the  certifi- 
cate  referred  to  in  the  above  statement  as  is  material :  '*  No. 
1,621.  Land  Scrip.  640  acres.  The  state  of  Texas,  general 
land  office.  Austin,  Texas,  July  12th,  1877.  This  certificate 
entitled  the  Galveston,  Harrisburg  and  San  Antonio  Rail- 
way Company  to  six  hundred  and  forty  acres  of  land,  to  be 
located  upon  any  of  the  vacant  and  unappropriated  public 
domain  01  the  state  of  Texas,  in  accordance  with  the  provi- 
sions of  an  act  to  encourage  the  construction  of  railroads 
in  Texas  by  donations  of  land,  approved  January  30th,  1854, 
and  acts  amendatory  thereof.  Information  having  been  re- 
ceived, as  required  by  said  act,  that  said  company  has  com- 
pleted a  section  of  thirty-six  miles  and  fourteen  hundred  and 
seventy-four  (1,474)  feet  of  main  track  from  the  Guadalupe 
bridge  to  San  Antonio,  and  two  miles  and  two  thousand  feet 
of  sidings  and  switches,  making  a  total  of  thirty-eight  miles 
and  thirty-four  hundred  and  seventy-four  feet  of  railroad,  in 
accordance  with  the  provisions  of  its  charter  and  general 
laws  regulating  railroads,"  etc.  The  exhibits  attached  to 
the  agreement  are  incorporated  with  it  in  the  statement  of 
facts,  but  their  contents  need  not  be  set  out  in  this  connec- 
tion. 

The  judgment  was  that  the  state  recover  the  lands,  and 
that  the  certificates  be  canceled.  It  was  predicated  upon  the 
following  findings  of  fact  and  conclusions  of  law-:  As  mat- 
ters of  fact  the  court  found :  "  (i)  That  defendant  con- 
structed its  line  of  railway  from  the  Guadalupe  bridge  west 
to  San  Anlonio  ;  that  the  distance  between  these  points  of 
railroad  is  thirty  (30)  miles  and  1,205  ^^^^  of  main  track,  and 
the  sidings  and  switches  between  the  same  points  are  six 
miles  and  269  feet.  (2)  That  defendant  railwa}^  also  con- 
structed two  miles  and  2,000  feet  of  sidings  east  of  the  Guad- 
alupe  bridge.  (3)  That  defendant  received  from  the  state 
sixteen  land  certificates  for  640  acres  of  land  for  each  mile 
of  the  main  track  mentioned  above,  and  sixteen  land  certifi- 
cates for  640  acres  each  for  each  mile  of  its  sidings  and 
switches  mentioned  above  ;  all  of  which  have  been  located 
upon  the  public  domain,  included  in  which  are  the  sections 
sued  for.  (4)  That  the  certificates  show  on  their  faces  that 
they  were  issued  for  main  track  and  for  sidings  and  switches, 
but  do  not  show  which  certificates  were  issued  exclusively 
for  main  track,  and  which  were  issued  exclusively  for  sid- 
ings and  switches."  The  court  also  concluded  as  matters  of 
law  :  **  (i)  That  the  law  granting  lands  in  aid  of  railroads 
did  not  grant  certificates  for  sidings  and  switches,  but  for 
main  track  only.  (2)  The  certificates,  showing  on  their  faces 
that  they  were  issued  for  sidings  and  switches  as  well  as  for 
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main  track,  were  issued  without  authority  of  law.  (3J  That 
the  state  is  entitled  to  judgment  canceling  the  certificates 
and  recovery  of  the  land." 

The  appellant  assigns — first,  that."  the  court  erred  in  its 
conclusions  of  law  in  holding  that  the  laws  granting  lands  to 
railroads  did  not  ^rant  lands  for  sidings  and 
switches,  but  for  mam  track  only  ;"  and  second,  that  ^^^^^^ 
it  "erred  in  adjudging  the  land  certificates  to  be 
null  and  void,  and  that  they  be  canceled  and  held  for  naught." 
The  findings  of  fact  are  not  called  in  question  upon  this  ap- 
peal. The  attorney  general,  however,  submits,  in  effect,  that, 
by  reason  of  its  delay  in  constructing  its  road  to  San  Antonio, 
the  appellant  did  not  acquire  the  right  to  any  lands,  and  that 
the  judgment  should  therefore  be  affirmed  without  reference 
to  the  correctness  of  the  legal  conclusions  announced  by  the 
judge.     If  the  judgment  be  correct,  the  fact  that  the  court 

fave  a  wrong  reason  for  it  is  not  a  ground  for  its  reversal, 
he  right  of  the  company  to  receive  certificates  for  the  ex-» 
tension  of  its  road  is  the  foundation  of  its  claim  ;  and  whether 
such  was  its  right  or  not  is  logically  the  first  question  in  the 
case,  and  will  be  the  first  determined.  Before  proceeding  to 
the  discussion,  it  is  to  be  remarked  that  we  construe  the  agree- 
ment as  to  the  facts  to  mean  that  the  special  acts  of  the  legis- 
lature bearing  upon  the  questions  involved  are  to  be  consid- 
ered as  if  offered  in  evidence  before  the  court,  and  to  be 
treated  as  laws  of  which  the  court  takes  judicial  knowledge. 
The  briefs  Of  counsel  refer  to  them  freely,  and  no  objection 
is  made  from  either  side. 

The  certificates  in  controversy  in  this  case  purport  upon 
their  face  to  have  been  issued  by  virtue  of  the  act  of  January 
30,  1854,  and  acts  amendatory  thereof;  but  the  attorney  gen- 
eral contends,  and  counsel  for  appellant  seems  to  concede, 
that  the  authority  to  issue  the  certificates,  if  it  existed  at  all, 
was  conferred  by  the  act  of  August  16,  1876.  Laws  1876,  p. 
153.  The  attorney  general  insists,  however,  that  before  this 
act  took  effect  the  appellant's  charter  had  been  forfeited  and 
had  become  void,  and  that  it  had  been  thereby  rendered  in- 
capable of  receiving  a  grant  of  lands.  If  .the  charter  had  be- 
come void  at  the  time  the  act  of  August  16,  1876,  went  into 
effect,  it  may  be  readily  conceded  that  the  company  acquired 
no  right  under  that  act.  By  a  special  law  passeS  July  27, 
1870,  entitled,  "An  act  supplementary  to  an  act  to  incorpo- 
rate the  Buffalo  Bayou,  Brazos  &  Colorado  Railroad  Company, 
and  to  the  other  special  acts  relating  to  said  company,"  tlie 

{)resent  corporation  was  recognized  as  the  successor  by  a 
oreclosure  sale  to  the  property  and  franchises  of  the  original 
corporation  named  in  the  title,  and  the  name  was  changed 
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to  that  of  the  "  Galveston,  Harrisburg  and  San  Antonio  Rail- 
way Company."  Section  3  of  that  act  provided :  "  That 
said  new  company  is  hereby  authorized  to  extend  the  existing 
line  of  railroad  owned  and  operated  by  said  company  from 
Columbus,  in  Colorado  county,  to  San  Antonio,  in  the  county 
of  Bexar,  within  four  years  from  the  passage  of  this  act,  and 
thence  to  the  terminus  on  the  Rio  Grande  by  such  route  as 
the  directors  shall  deem  most  feasible,  with  a  branch  from 
the  most  suitable  point  to  New  Braunfels,  in  Comal  county, 
within  four  years  from  the  passage  of  this  act ;  or  said  new 
company  may  connect  with  any  Tine  of  railroad  that  may  be 
constructed  or  under  construction  to  San  Antonio  or  the  Rio 
Grande,  south  of  the  latitude  of  the  city  of  Austin  and  the 
Colorado  river,  instead  of  building  its  own  line  beyond  the 
point  of  such  connection,  and  may  build  it,  and  connect  with 
any  line  of  railroad  that  may  be  constructed  or  under  con- 
struction, and  designed  to  form  a  part  of  any  railroad  line  to 
the  Pacific  south  ot  the  thirty-fifth  parallel  of  latitude  ;  noth- 
ing herein  being  so  construed  as  to  exclude  said  new  com- 
pany from  the  right  to  construct,  also,  any  part  of  the  line 
up  the  Colorado  valley,  formerly  designated  by  said  *  sold- 
out '  company  as  its  route  under  the  provisions  of^the  eleventh 
section  01  the  act  of  December  19th,  1857;  provided,  that  if 
the  said  road  shall  not  be  completed  within  tne  time  specified 
in  this  section,  then  this  charter  shall  be  forfeitea."  Sp. 
Laws  1870,  p.  45.  By  this  it  will  be  seen  that  the  company 
was  requirea  to  construct  its  road  to  San  Antonio  on  or  be- 
fore the  27th  day  of  July,  1874,  upon  penalty  of  forfeiting  its 
charter.  But  by  a  special  act,  passed  March  10,  1875,  the 
time  was  extended  to  the  28th  day  of  January,  1876.  By  vir- 
tue of  *•  An  ordinance  in  relation  to  railroads,"  passed  by  the 
convention  of  1875,  the  time  was,  in  effect,  again  extended 
until  the  adjournment  of  the  next  legislature.  4  Sayles,  St. 
599.  That  adjournment  took  place  on  the  21st  day  of  August, 
1876.  Laws  1876,  p.  321.  The  appellant's  road  was  not  com- 
pleted to  San  Antonio  by  the  last-named  date,  and  it  is  in- 
sisted that  by  reason  of  the  company's  failure  in 
ForfeUnreof  this  respcct  its  charter  ipso  facto  ceased  to  exist. 
^^\^^'  It  is  universallv  held  as  a  general  rule  that  the  for- 
ceediBf.  feiture  of  the  franchises  of  a  corporation  cannot 

be  claimed,  in  a  collateral  proceeding,  merely  be- 
cause a  ground  of  forfeiture  may  exist.  The  forfeiture  must 
be  declared  in  a  judicial  proceeding  instituted  for  the  purpose. 
Whether  such  proceeding  shall  be  taken  or  not  depends  upon 
the  will  of  the  state,  for  it  has  the  election  to  enforce  the  for- 
feiture or  to  waive  it.  When  the  rights  of  the  corporation 
come  into  inquiry  in  a  collateral  proceeding,  the  case  is  to  be 
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treated  as  if  no  ground  of  forfeiture  existed,  unless  there  has 
been  a  judgment  so  declaring  in  a  direct  action  by  the  state. 
Moseby  z;.  Burrow,  52  Tex.  396;  /;/  re  Elevated  R.  Co.,  70 
N.  Y.  337;  Montgomery  v.  Merrill,  18  Mich.  343;  R.  Co.  v. 
Johnson,  49  Mich.  148  ;  Stoops  v,  Greensburgh  &  B.  Plank 
Road  Co.,  10  Ind.  47;  Heard  v,  Talbot,  7  Gray,  (Mass.)  113, 
Bohannon  v,  Binns,  31  Miss.  355  ;  Baker  t/.  Backus'  Adm'r. 
32  111.  79;  Dyer  z/.  Walker,  40  Pa.  St.  157  ;  West  v.  Citizen's 
Ins.  Co.,  31  Ark.  476;  Penobscot  Boom  Corp.  v.  Lamson,  16 
Me.  224;  Enfield  Toll-Bridge  Co.  t^.  Connecticut  River  Co., 
7  Conn.  45  ;  Briggs  z/.  Cape  Cod  Ship  Canal  Co.,  137  Mass. 
71.  This  rule  applies  as  well  when  the  ground  of  forfeiture 
is  expressed  in  the  charter  as  when  it  is  merely  implied,  as 
some  of  the  cases  cited  will  show. 

We  do  not  mean  to  assert  that  the  state,  in  granting  a 
charter,  cannot  prescribe  conditions,  upon  the  performance 
of  which  the  continued  existence  of  the  corpora- 
tion may  be  made  to  depend,  and  that  it  cannot  whenproTi- 
make  the  failure  to  perform  the  conditions  operate  ^il^xm\%^\x^ 
of  itself,  and  without  judicial  action,  a  divestiture  executinV 
of  the  corporate  privileges.  A  compliance  with 
the  conditions  prescribed  by  article  4278  of  the  Revised 
Statutes  in  reference  to  railroad  companies  organized  under 
the  general  law  was  held  by  this  court  necessary  to  prevent 
a  termination  ipso  facto  of  the  corporate  existence,  in  whole 
or  in  part,  of  such  companies.  By  waters  v,  Paris  &  G.  N. 
R.  Co.,  73  Tex.  627,  38  Am.  &  Eng.  R.  Cas.  498.  The  words, 
**  forfeit  its  corporate  existence,  and  its  powers  shall  cease," 
etc.,  in  the  article  cited,  were  held  to  import  that  the  provi- 
sion should  be  self-executing.  Similar  language  in  the  stat- 
utes of  other  states  has  received  a  like  construction.  Oak- 
land R.  Co.  V.  Oakland,  B.  &  F.  V.  R.  Co.,  45  Cal.  365  ;  In  re 
Brooklyn,  W.  &  N.  R.  Co.,  72  N.  Y.  245.  When  apt  words 
are  used  to  express  the  intention  that  the  forfeiture  shall  take 
place  upon  the  happening  of  a  contingency  without  the  ne- 
cessity of  a  judicial  declaration,  then  the  courts  will  give  ef- 
fect to  that  intention  whenever  the  question  is  presented  in  a 
judicial  inquiry.  But  the  language  employed  in  the  charter 
under  consideration  is  that,  upon  the  failing  of  the  company 
to  construct  its  road  to  San  Antonio  within  the  prescribed 
time,  "  then  this  charter  shall  be  forfeited."  It  is  to  be  noted 
that  the  language  quoted  neither  prescribes  nor  indicates  the 
manner  of  forfeiture.  In  cases  where  such  words  are  em- 
ployed, the  uniform  construction  is  that  they  prescribe  a 
ground  of  forfeiture,  and  that  the  manner  must  be  by  a  judi- 
cial proceeding  instituted  directly  for  that  purpose.  We 
doubt  if  any  case  can  be  found  in  which  the  words,  "  shall  for- 
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feit  its  charter,"  or  "  its  charter  shall  be  forfeited,"  have  been 
construed  to  provide  a  forfeiture  which  is  to  take  effect  by 
the  mere  happening  of  a  contingency.  In  that  connection 
the  term  **  forfeit'  nas  been  imbued  with  a  technical  signifi- 
cation,  and  is  the  word  universally  used  in  charters  for  pre- 
scribing the  grounds  upon  which  a  judicial  forfeiture  may 
be  claimed.  This  is  illustrated  by  the  article  of  the  Revised 
Statutes  above  cited,  (article  4278),  and  article  4280  in  the 
same  chapter.  Article  4278  proviaes  that,  upon  the  failure 
of  the  railroads  organized  under  that  title  to  build  certain 
sections  of  the  road  as  therein  provided,  the  corporation  shall 
**  forfeit  its  corporate  existence,  and  its  powers  shall  cease  as 
far  as  it  relates  to  that  portion  of  said  road  then  unfinished, 
and  shall  be  incapable  of  resumption  by  any  subsequent  act 
of  incorporation."  Article  4280  provides  that  any  railroad 
corporation  that  shall  neglect  to  make  its  annual  report  as 
required  by  law,  after  being  notified  by  the  comptroller, 
"shall  forfeit  its  charter."  The  change  in  the  language 
clearly  shows  the  intention  of  the  legislature.  By  the  former 
article  it  intended  to  provide  a  forfeiture  without  judicial 
action,  for  a  failure  to  complete  so  many  miles  of  railroad 
within  stated  periods.  By  the  latter  the  intention  was  to 
prescribe  merely  a  ground  of  forfeiture,  which  the  state 
could  enforce,  should  it  so  elect,  by  a  direct  proceeding  in  a 
court  of  justice.  *  The  supreme  court  of  Massachusetts  have 
held  that  where  a  charter  provides  that,  in  case  the  corpora- 
tion fails  to  comply  with  its  provisions,  **  this  corporation 
shall  thereupon  cease  to  exist,"  it  can  only  be  determined 
that  it  has  ceased  to  exist  in  a  suit  brought  directly  to  declare 
the  forfeiture.  Briggs  v.  Cape  Cod  Ship  Canal  Co.,  137  Mass. 
71,  and  cases  cited.-  This  is  in  conflict  with  the  decision 
of  this  court  in  By  waters  %k  Paris  &G.  N.  R.  Co.,  supra,  from 
which  we  have  no  disposition  to  recede  ;  but  it  supports  our 
conclusion  as  to  the  effect  of  the  words,  "  then  this  charter 
shall  be  forfeited,"  in  the  special  act  of  incorporation  now 
under  consideration. 

For  the  reasons  given,  we  conclude  that  the  appellant  must 
be  treated  as  operating  under  an  existing  charter  on  the  19th 
day  of  November,  1876,  the  day  on  which  the  act 
of"pr«fiw7a  ^^  August  16,  1876,  Went  into  effect.  This  brings 
•ft  of  1876.  US,  then,  to  the  construction  of  that  act.  Omit- 
ting certain  provisions  which  throw  no  light  upon 
the  questions  before  us,  the  act  reads  as  follows:  "  That  any 
railroad  company  heretofore  chartered,  or  which  may  be  here- 
after organized  under  the  general  laws  of  this  state,  shall, 
upon  the  completion  of  a  section  of  ten  miles  or  more  of  its 
road,  be  entitled  to  receive,  and  there  is  hereby  granted  to 
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■every  such  railroad,  from  the  state,  sixteen  sections  of  land 
for  every  mile  of  its  road  so  completed  and  put  in  good  run- 
ning order :  *  *  *  provided  further,  that  this  act  shall 
not  be  construed  to  renew  or  continue  any  right  to  com- 
panics  who  hava  failed  or  may  fail  to  comply  with  the  terms 
of  their  charters,  with  reference  to  the  completion  of  portions  . 
of  their  roads  in  stated  times ;  provided,  further,  that  the 
provisions  of  this  act  shall  not  be  so  construed  as  to  grant 
the  aid  herein  provided  for  to  any  railroad  that  has  already 
received,  or  is  otherwise  entitled  to  receive,  aid  from  the 
state  to  the  amount  of  sixteen  sections  of  land  to  the  mile.  " 
It  is  clear,  we  think,  that  the  appellant  company  is  in- 
cluded within  the  meaning  of  the  words,  "any  railroad  com- 
pany heretofore  chartered, "  and  that  it  was  entitled  to  re- 
ceive lands  for  portions  of  its  road  constructed  after  the  act 
went  into  effect,  unless  it  be  excluded  by  the  first  proviso 
which  appears  in  the  section  quoted.  The  construction  of 
that  act,  as  applicable  to  the  work  done  by  the  appellant 
company,  presents  a  serious  difficulty.  We  think  the  pro- 
viso should  be  construed  as  if  it  read  :  "  This  act  shall  not  be 
construed  to  renew  any  right  to  companies  that  have  hereto- 
fore failed,  or  to  continue  any  right  to  companies  that  may 
hereafter  fail,  to  comply  with  the  terms  of  their  charters,  " 
etc.  If  the  company  had  ever  had  the  right  to  a  grant  of 
lands  for  constructing  its  road  to  San  Antonio,  having  at  the 
time  the  act  took  effect  failed  to  comply  with  the  law  for 
building  to  that  point  within  the  time  fixed  by  its  charter 
and  the  acts  amendatory  thereof,  and  the  general  laws  which 
granted  relief  to  railroad,  companies  in  that  particular,  it  was 
in  effect  excluded  by  the  proviso  from  the  benefit  of  the  act. 
The  Buffalo  Bayou,  Brazos  &  Colorado  Railroad  Company 
had  had  by  special  acts,  and  by  the  general  law  of  1854,  the 
right  to  receive  lands  for  each  section  of  25  miles  of  railroad 
constructed  ;  but  by  a  special  act  passed  February  4,  1854, 
it  was  restricted  to  an  extension  of  its  road  to  Austin,  and 
to  a  line  extending  thence  to  a  connection  with  any  road 
running  north  of  Austin  to  the  Pacific  ocean.  Sp.  Laws 
1854,  pp.  69,  70.  The  privilege  of  constructing  a  railroad  to 
San  Antonio  was  conferred  by  the  special  act  of  1870,  which 
recognized  the  present  corporation  as  the  successor  of  the 
Buffalo  Bayou,  Brazos  &.  Colorado  Railroad  Company,  and 
authorized  the  change  of  name.  At  the  date  of  that  act  the 
power  to  grant  lands  in  aid  of  the  construction  of  railroads 
had  been  taken  from  the  legislature  by  the  constitution  of 
1870,  and  all  laws  making  such  grants  impliedly  repealed,  ex- 
cept as  to  existing  rights.  Const,  1870,  art.  10,  §6.  It  fol- 
lows that  until  the  act  of  1876  went  into  effect  the  appellant 
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had  never  had  any  right  to  acquire  lands  from  the  state  by 
the  construction  of  its  line  to  San  Antonio,  and  consequently 
there  was  no  right  in  that  respect  which  but  for  the  proviso 
in  question  would  have  been  renewed. 

Does,  then,  the  appellant  corporation  fome  within  the 
meaning  of  the  words  **  companies  who  *  *  *  niay  fail, " 
as  found  in  the  proviso?  If  the  statute  is  to  be  construed  as 
speaking  from  the  time  it  took  efiFect,  and  not  from  the  date 
of  its  passage,  then  the  appellant  is  not  included.  It  had  al- 
ready  failed  to  comply  with  the  law  with  reference  to  build- 
ing to  San  Antonio  when  the  act  went  into  effect*  At  the 
date  of  the  passage  of  the  statute  it  had  not  failed.  It  still 
had  until  the  adjournment  of  that  session  of  the  legislature  to 
complete  its  road  to  the  point  named  in  compliance  with  the 
laws.  We  apprehend  that  no  universal  rule  of  construction 
can  be  adopted  when  a  statute,  which  makes  a  distinction 
between  future  and  past  transactions  is  passed  upon  one  day 
to  take  effect  upon  another  ;  but  we  think  the  general  rule  is 
that  a  statute  speaks  from  the  time  it  becomes  a  law,  and 
what  has  occurred  between  the  date  of  its  passage  and  the 
time  it  took  effect  is  deemed,  with  respect  to  the  statute,  a 
past  transaction.  This  is  by  analogy  to  the  rule  for  the  con- 
struction of  wills.  Price  v.  Hopkin,  13  Mich.  318;  Charlessr. 
Lamberson,  i  Iowa,  442  ;  City  of  Davenport  v,  Davenport  & 
St.  P.  R.  Co.,  37  Iowa,  624;  Gilkey  v.  Cook,  60  Wis,  133  ; 
Jackman  v.  Garland,  64  Me.  133;  Evansville  etc.  R.  Co.  z/. 
Barbee,  74  Ind.  169,  6  Am.  &  Eng.  R.  Cas.  580.  This  rule 
should  not  be  applied  when  the  language  of  the  act  shows 
a  contrary  intention.  But  we  find  nothing  in  the  statute 
under  consideration  which  evinces  an  intention  that  the 
date  of  its  passage,  rather  than  that  on  which  it  was  to 
take  effect  was  to  be  considered  the  dividing  point  between 
the  future  and  past  failures  contemplated  in  the  proviso. 

Our  conclusion  being  that  the  appellant  company  had 
never  acquired  any  right  to  earn  lands  by  the  construc- 
tion of  this  particular  line  of  road  before  the  passage  of 
the  act  of  August  16,  1876,  and  having  already  failed  to 
construct  to  San  Antonio  within  the  time  reauired  by  its 
contract  and  the  general  laws  of  the  state,  it  follows  that  the 
privilege  conferred  by  that  act  was  neither  a  renewal  of  a 
lost  or  forfeited  right  nor  the  continuance  of  one  existing 
when  the  act  took  effect.  The  appellant  therefore  is  not  ex- 
cluded bv  the  letter  of  the  statute  from  benefits  conferred 
by  it.  Whether  it  comes  within  the  spirit  of  the  proviso  or 
not  is  not  so  clear.  The  legislature  may  have  intended  to 
exclude  from  participation  in  the  land  grant  all  companies 
that  had   made  default  in  the  particular  mentioned  in  the 
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proviso,  or  it  may  have  intended  to  exclude  only  those  in  de- 
fault to  whom  the  state's  bounty  had  been  extended.  There 
was  reason  for  making  a  distinction  between  those  who  had 
failed  without  the  land  grant  and  those  who  defaulted  not- 
withstanding  the  very  liberal  terms  which  had  been  offered 
them  by  the  state  as  an  inducement  to  complete  their  works 
in  accordance  with  the  terms  of  their  charter.  The  default 
of  such  companies  was  of  a  graver  character  than  that  of 
those  to  whom  the  right  to  acquire  lands  had  never  been  ex- 
tended. The  provision  in  reference  to  companies  that  had 
an  existing  right  to  acquire  lands,  and  that  might  fail  in 
future,  is  in  harmony  with  the  same  idea.  Being  aided  by  a 
grant  of  lands,  they  were  required  to  build  in  accordance 
with  their  charters,  under  penalty,  in  case  of  default,  of 
losing  the  benefits  of  the  act.  For  these  reasons  we  strongly 
incline  to.  the  opinion  that  railroad  companies,  who  had 
failed  to  comply  with  the  law  in  regard  to  the  construction 
of  their  roads  within  specified  times,  and  who  had  not  been  en- 
titled to  participate  in  the  state's  bounty,  were  not  intended  to 
beexcluaed  from  the  benefitsofthe  statute  under  considera- 
tion. But  it  may  also  be  remarked  that  in  the  years  1875  and 
1876  the  people  of  those  sections  of  the  state  which  were  still 
without  railroads  complained  loudly  of  the  policy  which  had 
led  to  the  prohibition  01  grants  of  the  public  domain  to  aid  in 
the*construction  of  these  public  improvements;  and  that  they 
condemned  as  unfair  the  repeal  of  the  law  before  their  por- 
tions of  the  state  had  enjoyed  any  benefit  from  it  in  the  way 
of  securing  facilities  of  transportation.  The  complaint  was 
certainly  well  founded ;  and  it  may  be  that  those  considera- 
tions may  have  induced  the  legislature  to  determine  to  de- 
prive no  company  with  an  existing  charter  of  the  benefits  of 
the  act,  to  whom  a  right  to  acquire  lands  had  never  been  ex- 
tended. But,  whether  we  are  correct  or  not  in  these  con- 
clusions, there  is  certainly  such  doubt  about  the  meaning  of  the 
proviso  in  question  as  to  justifv  us  in  calling  in  aid  the  practical 
construction  placed  upon  it  \>y  the  executive  department  of 
the  government.  The  evidence  in  the  case  shows  that  the 
certificates  were  issued  upon  the  report  of  the  state  inspector,, 
which  was  approved  July  9,  1877,  by  R.  B.  Hubbara,  then 
the  governor  of  the  state.  The  governor,  before  acting  upon 
the  report,  requested  the  opinion  of  the  attorney  general  upon 
the  question  of  the  right  of  the  company  to  receive  lands  un- 
der  the  act  of  August  16, 1876,  and  called  attention  to  the  fact 
that  the  company  had  failed  to  complete  its  road  to  San  An- 
tonio within  the  time  prescribed  in  its  charter.  The  opinion 
of  the  attorney  general  was  that  the  company  was  entitled 
to  receive  certificates  for  lands  under  the  act  in  question* 
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It  appears  incidentally  in  the  correspondence  between  Gov. 
Hubbard  and  the  attorney  general  that  the  immediate  pred- 
ecessor of  the  former  had  made  the  same  ruling. 

We  are  brought,  then,  to  the  original  question  in  the  case: 
Did  the  act  of  August  i6,  1876,  en titlfe  the  appellant  company 

to  receive  lands  for  the  construction  of  its  sidings'? 
ittrkt  to  Xhe  language  of  the  statute,  in  so  far  as  it  bears 
i"l'rMtio»  upo^^  this  question,  is  "  that  any  railroad  company 
of  xidUra.       heretofore  chartered,  or  which  may  be  hereafter 

organized  under  the  general  laws  of  this  state, 
shall,  upon  the  completion  of  a  section  of  ten  miles  or  more 
•of  its  road,  be  entitled  to  receive  and  there  is  hereby  granted 
to  every  such  railroad  from  the  state  sixteen  sections  of  land 
for  every  mile  of  its  road  so  completed  and  put  in  good  run- 
ning orcler."  As  we  view  the  provision,  a  solution  of  the 
question  will  be  facilitated  by  first  determinin-g  what  is 
meant  by  the  words,  **  a  section  of  ten  miles  or  more  of  its 
road."  VVhen  we  speak  of  a  section  of  10  miles  of 
railroad  do  we  mean  10  miles  of  road  in  lineal  ex- 
tension, or  do  we  mean  10  miles  of  track,  made  up 
together  of  the  main  line  and  of  side  tracks  used  in  connec- 
tion with  it?  Could  a  railroad  company  claim  lands  under 
the  act  for  the  completion  of  eight  miles  of  line  of  road  and 
two  of  side  track?  Each  of  these  questions  fairly  admits  of 
but  one  answer.  A  section  of  10  miles  of  a  railroad  obviously 
means  a  section  of  its  road  extending  10  miles  in  a  contin- 
uous line.  Less  than  10  miles  of  the  line  of  the  road,  with 
sufficient  side  track  used  in  connection  therewith  to  make 
up  10  miles,  do  not  constitute  a  section  of  10  miles  of  railroad. 
A  section  of  10  miles  means  a  section  10  miles  long ;  and  it 
cannot,  without  doing  violence  to  the  words,  be  tortured 
into  meaning  anything  else.  This  is  too  plain  to  admit  of 
argument.  Having  determined  that  a  section  of  10  miles 
means  a  portion  of  the  line  of  the  road  10  miles  in  contin- 
uous length,  we  then  have  the  question,  what  is  meant  by 
the  subsequent  words,  *'  be  entitled  to  receive  *  *  * 
sixteen  sections  of  land  for  every  mile  of  its  road  so  com- 
pleted," etc.?  Does  it  mean  that  the  companies  were  to  re- 
ceive lands  for  every  mile  of  such  section,  or  does  it  mean 
that  they  were  entitled  to  receive  them  not  only  for  every 
mile  of  the  section,  but  alsoeverjr  mile  of  sidines  constructed 
therewith?  We  are  of  the  opinion  that  the  lormer  is  the 
only  proper  construction  that  can  be  given  to  the  words. 
Upon  the  completion  of  a  section  of  10  miles  or  more  of  rail- 
road, the  companies  are  to  receive  a  certain  quantity  of  land 
for  every  mile  of  the  road  so  completed.  The  words  "  every 
mile  of  the  road  so  completed  "  clearly  refer  to  the  section. 
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and  nothing  else.  Can  it  be  contended  that,  upon  the  com- 
pletion of  a  section  of  10  miles,  a  company  would  be  entitled 
to  receive  lands  for  every  mile  of  road  completed  by  it  on 
some  other  portion  of  its  lines,  and,  if  not,  upon  what  theory 
can  side  tracks  be  construed  to  be  within  the  purview  of  the 
statute,  when  they  are  not  mentioned  by  the  distinctive  ap- 
pellation by  which  they  are  commonly  known  ?  It  is  true 
that  side  tracks  are  necessary  appurtenances  to  every  rail- 
road, constructed  for  public  use;  but  the  deduction  from  this 
is  not  that  the  legislature  intended  to  grant  lands  for  their 
construction,  in  tlie  absence  of  words  in  the  statute  evidenc- 
ing that  intent.  It  is,  rather,  that  it  was  intended  to  evi- 
dence by  a  compensation  in  lands  the  construction  of  the 
line  of  railroad  proper,  knowing  that  the  construction  of  the 
sidings  would  follow  as  a  necessary  incident  of  the  main  en- 
terprise. It  was  not.  the  purpose  to  confer  a  mere  bounty. 
It  was  to  grant  lands  as  a  consideration  to  induce  the  exten- 
sion of  existing  lines  of  railway  and  the  construction  of  new 
lines.  The  good  to  be  accomplished  was  not  the  increase  of 
railroad  facilities  by  the  construction  of  said  tracks,  but  the 
projection  of  the  railroads  themselves  into  those  sections  of 
the  state  that  were  without  the  facilities  of  transportation. 
The  extension  of  railroads  was  what  was  desired,  and  it  is  to 
be  presumed  that  to  secure  these  ends  was  the  object  for 
which  the  lands  were  granted.  It  is  therefore  a  reasonable 
conclusion  that  it  was  intended,  in  .computing  the  mileage 
for  which  the  lands  were  to  be  granted,  to  take  into  the  ac- 
count the  miles  of  linear  extension  only.  Both  the  letter 
and  spirit  of  the  act  clearly  indicate  to  our  minds  that  such 
is  its  only  proper  construction. 

But  it  is  insisted  that,  in  determining  this  question,  we 
should  be  governed  by  the  construction  of  the  statute  acted 
upon  by  the  executive  department  of  the  state  government; 
and  it  is  claimed  that  '*  during  the  administration  of  Gover- 
nor Pease,  and  on  down  through  all  administrations,  engi- 
neers appointed  by  the  governors  for  that  purpose  exam- 
ined and  measured  the  roads  as  constructed  from  time  to 
time,  made  their  reports  of  number  of  miles  ol  main  and  side 
track,  which  reports  were  examined  and  approved  by  the 
governors,  and  the  commissioners  of  the  general  land  office 
issued  certificates  and  patents  for  land  for  both  side  and  main 
track,  and  in  two  instances  reports  were  made  and  approved 
for  side  track  alone."  But  it  must  be  borne  in  mind  that 
prior  to  1876  the  certificates  were  issued  and  grants  of  land 
made  to  railroad  companies  by  virtue  of  the  act  of  January 
30,  1854,  Pasch.  Dig.  art.  4945  e^  seq.  The  first  section  of 
that  act   reads  as  follows :     *'  Any  railroad  company  char- 
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tered  by  the  legislature  of  this  state,  heretofore  or  hereafter 
constructing,  within  the  limits  of  Texas,  a  section  of  twenty- 
five  miles  or  more  of  railroad,  shall  be  entitled  to  receive 
from  the  state  a  grant  of  sixteen  sections  of  land  for  every 
mile  of  road  so  constructed  and  put  in  running  order."  It 
must  be  conceded,  we  think,  that  this  language,  in  so  far  as 
the  question  before  us  is  concerned,  is  substantially  the  same 
as  that  contained  in  the  granting  clauses  of  the  "act  under 
consideration.  But  the  twelfth  section  of  the  act  of  1854 
contained  the  following  language  :  "  The  provisions  of  this 
act  shall  not  extend  *  *  *  to  any  company  for  more 
than  a  single  track  road  with  the  necessary  turnouts."  This 
provision  is  not  contained  in  the  act  of  August  16,  1876.  Its 
meaning  is  not  clear  to  our  minds.  Whether  it  was  intended 
to  be  merely  descriptive  of  the  railroads  which  should  be 
empowered  to  receive  the  grants,  or  whether  it  was  intended 
to  grant  lands  for  the  sidings,  we  are  not  called  upon  to  de- 
cide. It  must  be  conceded,  however,  that  it  admits  of  the 
latter  construction,  and  affords  a  reason  for  the  interpreta- 
tion placed  upon  the  act  by  the  executive  officers  of  the 
state,  which  without  it  would  not  be  apparent  to  our  minds. 
The  construction  of  that  act,  therefore,  does  not  aid  us  in 
construing  the  latter  statute.  The  omission  from  the  lat- 
ter act  of  the  language  quoted  does  not  tend  to  support  the 
construing  claimed  by  appellant.  The  failure  to  msert  it, 
if  entitled  to  any  weight,  tends  rather  to  the  opposite  con- 
clusion. It  may  have  been  omitted  with  a  view  to  deny  the 
right  to  receive. lands  for  the  turnouts.  It  is,  however,  true,  as 
claimed,  that  reports  for  sidings  were  approved  by  Gov.  Hub- 
bard under  the  act  of  1876,  and  that  certincates  therefor  were  is- 
sued by  the  commissioners ;  but  it  is  also  true  that  Gov. 
Roberts  refused  to  approve,  the  state  inspector's  reports  in  so 
far  as  they  embracea  the  mileage  of  tne  side  tracks.  But 
conceding,  for  the  sake  of  the  argument,  that  the  construction 
of  the  act  of  1876  by  the  executive  department  has  been  uni- 
formly favorable  to  the  claim  of  the  appellant;  does  it  follow 
that  we  are  to  be  guided  upon  this  question  by  that  construc- 
tion ?  We  recognized  the  rule  that  in  cases  of  doubt  the 
contemporaneous  construction  of  any  department  of  the  gov- 
ernment is  entitled  to  great  weight,  and  is  sometimes  given 
a  controlling  influence.  That  rule  we  have  applied  in  con- 
struing  another  statute  in  the  present  case.  But  it  seems  to 
be  well  settled  that,  when  the  meaning  of  the  language  in  a 
statute  is  clear,  it  has  no  application.  Suth.  St.  Const.  §  307 
et  seq.  If  the  words  contained  in  the  act  under  consideration 
were  of  doubtful  meaning,  we  could  not  lightly  disregard 
the  construction  given  them  by  the  officers  of  the  state  who 
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'were  called  upon  to  act  upon  them.  But  their  import  ap- 
pears too  clear  to  admit  of  any  reasonable  doubt.  We  are 
constrained,  therefore,  to  follow  our  own  convictions,  re- 
gardless  of  the  views  manifested  by  the  acts  of  the  officers 
of  the  executive  department,  and  to  hold  thatthe^  appellant 
was  not  entitled,  under  the  act  of  1876,  to  receive  lands  for 
its  side  tracks. 

But  did  the  facts  that  more  certificates  were  issued  to  the 
appellant  than  it  was  entitled  to  receive,  and  that  those  issued 
for  the  sidings  were  not  distinguishable  from  those  lueer- 
issued  for  the  lineal  extension  of  the  road,  justify  tmcateinot 
the  court  in  holding  all  the  certificates  void,  and  ^■"*- 
rendering  a  judgement  in  favor  of  the  state  for  a  recovery  of 
all  the  lands?  There  was  no  concealment,  artifice,  or  fraud- 
ulent device  of  any  character  in  procuring  the  certificates  for 
the  sidings.  The  mileage  of  the  side  tracks  were  reported 
as  such  by  the  state's  inspector,  and  the  report  was  approved 
by  the  governor.  The  certificates  for  the  sidings  were  openly 
demanded,  and  were  issued  by  the  commissioner  of  the  gen- 
eral land  office  without  question,  under  what  might' reason- 
ably have  appeared  to  him  the  uniform  ruling  of  his  office. 
Even  admitting  that  fraud  would  vitiate  the  entire  issue  of 
the  certificates  into  which  the  computation  for  the  sidings 
entered,  (a  doctrine  we  are  not  called  upon  to  announce),  that 
rule  would  not  sustain  this  judgment.  This  is  a  case  of  an 
excessive  ^rant,  wholly  untainted  by  fraud.  The  case  of 
Maxey  v,  O'Connor,  23  Tex.  234,  was  similar  in  principle  to 
this.  It  involved  a  question  of  excess  in  a  grant  of  lands  to 
Power  &  Hewitson  under  their  colonization  contract.  In 
that  case  the  court  say  :  "  If  the  grant  was  excessive,  as  con- 
tended, and  the  grantees  actually  received  title,  whether  in 
one  tract  b)'  one  title  of  possession,  or  in  different  tracts  by 
several  titles,  to  more  land  than  they  had  the  right  to  demand 
for  the  number  of  families  introduced  by  them,  it  is  not  per- 
ceived that  the  case  is  different  in  principle  from  any  other 
excessive  grant.  The  excess  does  not  render  the  grant  void 
in  toto,  but  only  voidable,  at  most,  by  the  government."  The 
sapie  doctrine  was  recognized  by  tne  supreme  court  of  the 
United  States  in  White  v.  Burnley,  20  How.  (U.  S.)  247,  and 
it  is  unquestionably  the  law.  The  rule  is  manifestly  just,  and 
the  remedy  of  the  state  is  to  reform  the  grant  and  to  recover 
the  excess.  It  follows  that  there  is  error  in  the  judgment  for 
which  it  must  be  reversed. 

What  specific  relief  should  be  granted  in  each  particular 
case  we  do  not  deem  it  proper  to  determine.  There  may  be 
cases  in  which  the  rights  of  purchasers  are  involved,  and  the 
establishment  in  advance  of  any  general  rule  might  operate 
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• 

to  influence  a  determination  of  these  rights  before  they  have" 
had  an  opportunity  of  bein^  heard.     Where certifi- 
B«iier  cates  have  been  issued  for  sidings  alone,  the  simple 

rraated.  remedy  is  to  declare  them  void,  and  to  give  judg- 
ment  for  the  recovery  of  the  lands.  When  certificates  for 
railroad  proper  and  certificates  for  the  side  tracks  are  blended 
in  one  series,  and  all  the  lands  are  still  claimed  by  the  com- 
pany, the  remedy  would  seem  to  be  to  reform  the  grants  in 
one  proceeding,  and  to  recover  upon  equitable  principles  the 
entire  excess.  When  valid  certificates  only  are  issued,  the 
company  has  the  right  to  select  for  their  location  any  of  the 
unappropriated  public  domain  of  the  state  which  is  subject  to 
location  under  the  constitution  and  laws  of  the  state.  There- 
fore, in  a  proper  case,  it  would  seem  not  inequitable  to  permit 
the  company  to  select  the  lands  it  should  be  adjudgecf  to  re- 
tain, and  to  give  judgment  for  the  state  for  what  remains.  It 
will  operate  no  injustice  to  the  state  to  permit  that  to  be  done 
upon  the  .final  adjudication  of  the  controversy  which  the  de- 
fendant had  the  right  to  do  when  it  made  its  locations. 

For  the  error  pointed  out  the  judgment  is  reversed,  and 
the  cause  remanded. 

Forfeiture  of  Land  Grants.— See  notes,  14  Am.  &  Eng.  R.  Cas.  504:  26  Id. 
531  ;  Bybce  v.  Oregon  &  C.  R.  Co.  (U.  S.)  46  Id.  ^60,  and  cases  cited  in  note, 
472. 

Forfeiture  of  Crant  —Intersection  of  two  Roads— Reversion  to  United  States. 
— By  Act  Cong.  May  12,  1864,  public  lands  were  granted  to  the  state  of 
Iowa  to  aid  in  building  a  railroad  from  Sioux  City  to  the  Minnesota  state 
line,  and  another  from  McGregor  westward,  to  the  total  amount  of  the  al- 
ternate odd  numbered  sections  within  the  limit  of  10  miles  along  each  side 
of  the  railroad.  In  a  proceeding  between  the  two  railroad  companies  it  was 
held  by  the  supreme  court  of  the  United  States  that  where  they  intersected 
each  other,  and  the  limits  overlapped,  each  company  took  under  the  grant 
half  the  designated  lands.  One  of  the  companies  failed  to  earn  the  lands 
in  the  overlappmg  limits  by  building  its  road.  He/d,  that  such  lands  re- 
verted to  the  United  States,  and  were  added  to  the  unappropriated  public 
domain,  and  the  other  road  takes  no  title  thereto  under  the  grant.  United 
Staus  7'.  Sioux  City  &  St.  P.  R.  Co.  (C.  C.  N.  D.  Iowa).  46  .Fed.  Rep.  502. 

Construction  of  Grant — Reservation  of  Sections  from  Entry — Fixing  Line  of 
Road. —  In  Northern  Pac.  R.  Co.  7\  Sanders,  47  Fed.  Rep.  604,  the  circuit 
C(^urt  of  the  district  of  Montana  reconsidered  their  former  opinion  in  the 
same  case,  reported  in  46  Am.  &  Eng.  R.  Cas.  431.  It  appeared  that  the 
act  of  congress  granting  land  to  the  Northern  Pacific  Railroad  Company 
to  aid  in  the  construction  of  its  road  granted  every  alternate  section  of  pub- 
lic land,  not  mineral,  designated  by  odd  numbers,  for  a  certain  distance  on 
each  side  of  the  line  it  might  adopt,  to  which  the  United  States  had  title, 
not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights  "  at  the  time  the  line  of  said  road  should 
be  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commissioner 
of  the  general  land  office,"  and  directed  that  the  president  should  cause  the 
lands  to  be  surveyed  on  both  sides  of  the  line  of  the  road  "  after  the  gen- 
eral route  should  be  fixed."  Section  6  declared  that  the  odd  sections  there- 
by granted  should  not  be  liable  to  "  sale,  or  entry,  or  pre-emption  "  before 
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'  or  after  such  survey,  except  bv  the  company.  The  court  held  that  the  act 
did  not  reserve  said  sections  irom  subsequent  entry  before  the  line  of  the 
road  was  definitely  fixed  by  filing  a  map  thereof  with  the  commissioner  of 
the  general  land  office. 


United  States 


Missouri,  Kansas  &  Texas  R.  Co. 

Land  Grant —Overlapping  Grants— Place  Limits— Supplying  Deficiencies. 
— The  even  numbered  sections  of  land  within  the  place  limits  of  the  grant 
to  the  Leavenworth,  Lawrence  &  Fort  Gibson  R.  Co.  were  reserved  to  the 
United  States  by  the  Act  of  congress  of  1863,  and,  therefore,  were  excepted 
from  the  grant  in  the  Act  of  1866  to  the  Union  Pacific  R.  Co.,  Southern 
Branch  (now  the  Missouri,  Kansas  &  Texas  R.  Co.).  and  could  not  be  pat- 
tented  to  such  railway  company  to  supply  deficiencies  in  its  place  limits* 
But  the  even-numbered  sections  that  were  within  the  common  indemnity 
limits  of  both  roads  could  be  used  to  supply  deficiencies  in  the  place  limits 
of  the  Missouri,  Kansas  &  Texas  R.  Co.,  saving  the  rights  acquired  under 
the  pre-emption  and  homestead  laws  before  the  selection  of  such  lands  for 
purposes  of  indemnity. 

When  Title  to  Indemnity  Lands  Vefts.— Title  to  indemnity  lands  does  not 
vest  in  a  railroad  company,  for  the  benefit  of  which  they  are  contingently 
granted,  until  they  are  actually  selected  for  indemnity  purposes,  and  the 
selection  approved  by  the  Secretary  of  the  Interior. 

Suit  by  United  States  to  Set  Aside  Patents  for  Land.— A  suit  maybe  main- 
tained by  the  United  States  to  vacate  patents  for  land,  improperly  issued 
by  reason  of  mistake  or  fraud,  where  the  government  has  a  direct  interest  or 
is  under  an  obligation  respecting  the  relief  invoked,  and  especially  where 
such  a  proceeding  would  accomplish  the  substantial  ends  of  justice  and 
avoid  a  multiplicity  of  suits. 

Appeal  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kansas.  . 

This  is  a  suit  in  equity  by  the  United  States  for  the  can- 
cellation of  certain  patents  for  lands  in  Allen  county,  Kan.^ 
of  date,  respectivelv,  November  3,  1873,  March  19,  1875^ 
August  17,  1876,  and  April  23,  1877,  and  alleged  to  have  been 
issued  to  the  Missouri,  Kansas  &  Texas  Railway  Company 
without  authority  of  law. 

The  institution  of  such  a  suit  as  this  was  recommended  by 
the  secretary  of  the  interior  in  a  communication  addressed 
to  the  attorney  general,  under  date  of  Juue  10,  1886.  4  Dec. 
Dep.  Int.  573,  578  ;  5  Dec.  Dep.  Int.  280,  481.  The  present 
suit  was  not,  however,  brought  until  after  the  passage  of  the 
act  of  congress  of  March  3,  1887,  requiring  the  immediate 
adjustment  bjr  the  secretary  of  the  interior,  in  accordance 
with  the  decisions  of  this  court,  of  all  unadjusted  land  grants 
51  A.  &  £.  RXas.— 20 
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made  by  congress  to  aid  in  the  construction  of  railroads.  24 
St.  p.  556,  chap.  376.  That  act  made  it  the  duty  of  the  at- 
torney general  to  commence  and  prosecute  suits  tor  the  can* 
cellation  of  all  patents,  certification,  or  other  evidence  of  title 
issued  for  public  lands,  and  to  restore  the  title  to  the  United 
States  in  all  cases  of  lands  appearing,  upon  the  completion  of 
such  adjustments  or  sooner,  to  have  been  "  erroneously  certi- 
fied or  patented  by  the  United  States,  to  or  for  the  use  or  bene- 
fit of  any  company  claiming  by,  through,  or  under  grant  from 
the  United  States,  to  aid  in  the  construction  of  a  railroad,"  if 
such  companj^  neglected  or  failed,  upon  demand  by  the  sec- 
retary of  the  interior,  to  relinquishorreconvey  to  the  United 
States  all  such  lands,  whether  within  granted  or  indemnity 
limits.  Sections  i,  2.  The  act  also  provided  that  2ibo?tafide 
settler  whose  homestead  or  pre-emption  entry  had  been  er- 
roneously cancelled  on  account  of  any  railroad  grant,  or  the 
withdrawal  of  public  lands  from  market,  should,  upon  appli- 
cation, be  reinstated  in  all  his  rights,  and  allowed  to  perfect 
his  entry,  by  complying  with  the  public  land  laws,  provided 
he  had  not  located  another  entry  in  lieu  of  the  one  so  erro- 
neously canceled,  or  voluntarily  abandoned  his  original  entr}' ; 
and  if  a  settler  did  not,  within  a  reasonable  time  to  be  fixed 
by  the  secretary  of  the  interior,  make  his  application  to  be 
reinstated,  all  such  unclaimed  lands  were  required  to  be  dis- 
posed of  under  the  public  land  laws,  with  priority  of  right 
to  bona  fide  purchasers,  if  any  ;  then  to  bona  fide  settlers  re- 
siding  thereon.  Section  3.  In  respect  to  lands,  except  those 
last  mentioned,  found  to  have  been  erroneously  certified  or 
patented,  and  to  have  been  sold  by  the  grantee  company  to 
citizens  of  the  United  States,  or  to  persons  who  had  oeclared 
their  intention  to  become  such,  it  was  provided  that  "  the 
person  or  persons  so  purchasing  in  good  taith,  his  heirs  or  as- 
signs, shall  be  entitled  to  the  land  so  purchased,  upon  making 
proof  of  the  fact  of  such  purchase  at  the  proper  land-office, 
within  such  time  and  under  such  rules  as  may  be  prescribed  by 
the  secretary  of  the  interior,  after  the  grants,  respectively,  shall 
have  been  adjusted;  and  patents  of  the  United  States  shall 
issue  therefor,  and  shall  relate  back  to  the  date  of  the  orig- 
inal certification  or  patenting,  and  the  secretary  of  the  in- 
terior, on  behalf  of  the  United  States,  shall  demand  payment 
from  the  company  which  has  so  disposed  of  such  lands  of  an 
amount  equal  to  the  government  price  of  similar  lands ;"  the 
right  of  the  purchaser  of  the  lands  so  erroneously  withdrawn, 
certified,  or  patented  to  recover  the  purchase  money  there- 
for from  the  grantee  company,  less  the  amount  paid  to  the 
United  States  by  such  company,  being  saved ;  and  no  mort- 
gage or  pledge  of  the  lands  by  the  company  to  be  consid- 
ered as  a  sale  for  the  purpose  of  the  act.    Section  4. 
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It  was  further  provided  that  where  a  company  had  sold  to 
citizens  of  the  United  States,  or  to  persons  who  had  declared 
their  intention  to  become  such  citizens,  as  a  part  of  its  grant, 
lands  not  conveyed  to  or  for  its  use,  such  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  beinef  coter- 
minous with  the  constructed  part^  of  the  road,  and  where 
the  lands  so  sold  were  excepted  from  the  operation  of  the 
grant  to  the  company,  it  should  be  lawful  lor  the  bona  fide 

Purchaser  thereof  from  the  company  to  make  payment  to  the 
Inited  States  at  the  ordinary  government  price  for  like 
lands,  and  thereupon  patents  should  issue  therefor  to  him, 
his  heirs  or  assigns.  All  lands  were  excepted  from  these 
provisions  which  at  the  date  of  such  sales  were  in  the  bona 
fide  occupation  of  adverse  claimants  under  the  pre-emption 
or  homestead  laws  of  the  United  States,  and  whose  claims 
and  occupation  had  not  since  been  voluntarily  abandoned  ; 
as  to  which  excepted  lands  the  said  pre-emption  and  home- 
stead claimants  were  permitted  to  perfect  tneir  proofs  and 
entries  and  receive  patents.  These  last  provisions  do  not 
apply  **  to  lands  settled  upon  subsequent  to  the  first  day  of 
December,  eighteen  hundred  and  eighty-two,  by  persons 
claiming  to  enter  the  same  under  the  settlement  laws  of  the 
United  States,  as  to  which  lands  the  parties  claiming  the 
same  as  aforesaid  shall  be  entitled  to  prove  up  and  enter  as 
in  other  like  cases."     Section  5. 

Demurrers  to  the  bill  having  been  sustained,  (37  Fed.  Rep. 
68,)  and  the  suit  dismissed,  the  United  States  prosecuted  the 
present  appeal. 

Asst.  Atty.  Gen.  Maury  and  Wm.  Lawrence,  for  the  United 
States. 

A.L.  Williams  y  A.  T.  Brit  ton,  A.  B.  Browne,  James  Hager- 
man,  and  Simon  Sterne,  for  appellees. 

Harlan,  J. — The  lands  in  dispute  are  of  two  classes :  (i) 
Even-numbered  sections  that  are  within  the  original  lo-mile 
or  place  limits  of  the  Leavenworth,  Lawrence  &  Ft. 
Gibson  Railroad  Company,  subsequently  named  dulitit*.*" 
the  Leavenworth,  Lawrence  &  Galveston  Railroad 
Company,  and  to  be  hereafter,  ip  this  opinion,  referred  to  as  the 
Leavenworth  Company.  Those  sections  are  also  within  the 
indemnity  limits  of  the  Missouri,  Kansas  &  Texas  Railroad 
Company,  originally  named  the  Union  Pacific  Railroad  Com- 
pany, Southern  Branch,  and  to  be  hereafter  referred  to  as 
the  Missouri-Kansas  Company.  (2)  Even-numbered  sections 
within  the  common  indemnity  limits  ot  both  roads. 

No  question  is  presented  in  this  case  as  to  the  odd-num- 
bered  sections  within  either  the  place  or  the  indemnity  limits 
of  the  Leavenworth  road. 
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In  respect  to  each  of  the  above  classes  of  lands,  the  bill 
alleges  ttiat  rights  had  attached  under  the  homestead  and 
pre-emption  laws  in  favor  of  settlers, — some,  before  the  pas« 
sage  of^the  act,  to  be  presently  referred  to,  under  which  the 
Missouri-Kansas  Company  claims  ;  and  others  after  that  date,, 
but  before  the  selection  of  such  lands,  by  the  direction  of  the 
secretary  of  the  interior,  as  indemnity  lands  for  that  com- 
pany. 

But  the  principal  question  raised  by  the  demurrer  is 
whether  the  Missouri-Kansas  Company  was  entitled,  under 
any  circumstances  whatever',  to  make  up  losses  or 
AetaorisM  deficiencies,  occurring  in  its  place  limits,  from 
eTBttrMd.  even-numbered  sections  within  either  the  place  or 
the  indemnity  limits  of  the  Leavenworth  road. 
This  question  depends  upon  the  construction  of  three  acts 
of  congress,  passed,  respectively,  March  3,  1863,  July  i, 
1864,  and  July  26,  1866,  granting  lands  to  the  state  of  Kansas 
to  aid  in  the  construction  of  these  railroads. 

The  grant  made  by  the  act  of  March  3,  1863,  was  of  every 
alternate  section  of  land  designated  by  odd  numbers,  for  10 
sections  in  width  on  each  side,  in  aid  of  the  construction  of 
the  following^  roads,  and  each  branch  thereof :  First,  a  rail- 
road and  telegraph  from  the  city  of  Leavenworth,  Kan.,  by 
the  way  of  Lawrence  and  the  Ohio  City  crossing  of  the  Osage 
river,  to  the  southern  line  of  the  state  in  the  direction  of  Gal- 
veston bay,  in  Texas,  with  a  branch  from  Lawrence,  by  the 
valley  of  ^the  Wakarusa  river,  to  the  point  on  the  Atchison,, 
Topeka  &  Santa  Fe  Railroad  where  that  road  intersects  the 
Neosho  river;  second,  a  railroad  from  the  city  of  Atchison, 
Kan.,  via  Topeka,  to  the  western  line  of  that  state,  in  the  di- 
rection of  Fort  Union  and  Santa  Fe,  N.  M.,  with  a  branch 
where  the  latter  road  crosses  the  Neosho,  down  said  Neosho 
valley,  to  the  point  where  the  road  first  named  (the  Leaven- 
worth road)  enters  the  Neosho  valley.  In  respect  to  each 
road  and  branches,  it  was  provided  that  "  in  case  it  shall 
appear  that  the  United  States  have,  when  the  lines  or  routes 
of  said  road  and  branches  are  definitely  fixed,  sold  any  section 
or  any  part  thereof  granted  as  aforesaid,  or  that  the  right  of 
pre-emption  or  homestead  settlement  has  attached  to  the 
same,  or  that  the  same  has  been  reserved  by  the  United  States, 
for  any  purpose  whatever,  then  it  shall  be  the  duty  of  the 
secretary  of  the  interior  to  cause  to  be  selected,  for  the  pur- 
poses aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  tiers  of  sections  above  specified,  so  much  land,  in 
alternate  sections,  or  parts  of  sections,  designated  by  odd 
numbers,  as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold,  reserved,  or  otherwise  appropriated,  or  to  which 
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the  rights  of  pre-emption  or  homestead  settlements  have  at- 
tached as  aforesaid  :  which  lands,  thus  indicated  by  odd 
numbers,  and  selected  by  direction  of  the  secretary  of  the  in- 
terior as  aforesaid,  shall  be  held  by  the  state  of  Kansas  for 
the  use  and  purpose  aforesaid  :  provided,  that  the  land  to  be 
so  selected  snail,  in  no  case,  be  located  further  than  twenty 
miles  from  the  lines  of  said  road  and  branches ;  provided, 
further,  that  the  lands  hereby  granted  for  and  on  account  of 
«aid  roads  and  branches,  severally,  shall  be  exclusively  ap- 
plied in  the  construction  of  the  same,  and  for  no  other  pur- 
pose whatever,  and  shall  be  disposed  of  only  as  the  work 
progresses  through  the  same,  as  m  this  act  hereinafter  pro- 
vided."    12  St.  p.  772,  chap.  98,  §  I. 

The  second  section  of  the  act  provided  tjiat  "  the  sections 
and  parts  of  sections  of  land  which,  by  such  grant,  shall  re- 
tnain  to  the  United  States,  within  ten  miles  on  each  side  of 
said  road  and  branches,  [that  is,  the  even  numbered  sections 
within  the  place  or  granted  limits,]  shall  not  be  sold  for  less 
than  double  the  minimum  price  of  the  public  lands  when 
«old  ;  nor  shall  any  of  said  lands  become  subject  to  sale  at  pri- 
vate entry  until  the  same  shall  have  been  first  offered  at  public 
sale  to  the  highest  bidder,  at  or  above  the  increased  mini- 
mum price,  as  aforesaid:  provided,  that  actual  and  bona  fide 
settlers,  under  the  provisions  of  the  pre-emption  and  home^ 
stead  laws  of  the  United  States,  may,  after  due  proof  of  set- 
tlement, improvement,  cultivation,  and  occupation,  as  now 
provided  by  law,  purchase  the  same  at  the  increased  mini- 
mum price  aforesaid  :  and  provided,  also,  that  settlers  on 
any  of  said  reserved  sections,  under  the  provisions  of  the 
homestead  law,  who  improve,  occupy,  and  cultivate  the  same 
for  a  period  of  five  years,  and  comply  with  the  several  con- 
<litions  and  requirements  of  said  act,  shall  be  entitled  to  pat- 
ents for  an  amount  not  exceeding  eighty  acres  each,  anything 
in  this  act  to  the  contrary  notwithstanding."     Section  2. 

The  state  of  Kansas,  by  an  act  approved  February  29, 
1864,  accepted  the  above  grant,  upon  the  terms  and  condi- 
tions prescribed  by  congress ;  and  gave  the  benefit  of  it,  in 
respect  to  the  railroad  and  telegraph  first  mentioned  in  the 
act  of  1863,  to  the  Leavenworth  Company;  and,  in  respect 
to  the  other  railroad  and  telegraph,  to  the  Atchison,  Topeka 
.&  Santa  Fe  Railroad  Company,  formerly  the  Atchison  &  To- 
peka Railroad  Company,  to  be  hereafter  referred  to  as  the 
Atchison  Company. 

By  the  act  of  July  i,  1864,  congress  granted  to  Kansas, 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  Emporia,  by  the  way  of  Council  Grove,  to  a  point  near 
Ft.  Riley,   on  the  branch    Union  Pacific  Railroad,  in  that 
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State,  "  every  alternate  section  of  land  designated  by  odd 
numbers  for  ten  sections  in  width  on  each  side  of  said  road/' 
subject  to  the  provisions,  restrictions,  limitations,  and  condi- 
tions prescribed  in- the  above  act  of  March  3,  1863  ;  and  also 
changed  the  branch  railroad  and  telegraph  line  from  Law- 
rence by  the  valley  of  the  VVakarusa  river  to  a  point  on  the 
Atchison,  Topeka&  Santa  Fe  Railroad  where  that  road  inter- 
sects the  Neosho  river,  so  as  to  run  from  Lawrence  to  Em- 
poria, and,  thus  changed,  to  have  the  grant  of  lands  made  by 
the  act  of  1863,  13  St.  p.  339,  chap.  198. 

The  above  acts  of  congress  of  1863  and  1864  were  accepted  ; 
and  thereafter,  by  writing  of  date  March  19,  1866,  the  Atchi- 
sbn  Company  sold,  assigned,  and  transferred  to  the  Union 
Pacific  Railroad  Company,  Southern  Branch,  a  corporation 
of  Kansas, — the  Missouri  Kansas  Company, — all  the  rights, 
titles,  interests,  franchises,  privileges,  immunities,  and  liabili- 
ties held,  acquired,  possessed,  ana  enjoyed  for  constructing, 
maintaining,  operatmg,  and  enjoying  a  railroad,  from  a  point 
at  or  near  Ft.  Riley  down  the  Neosho  valley  to  where  the 
Leavenworth  road  might  enter  the  Neosho  valley  ;  "  which 
rights,  titles,  interests,  franchises,  authorities,  immunities, 
and  liabilities  accrued  to  and  became  vested  **  in  the 
assignor  company  "by  virtue  of  its  acceptance  of  the 
provisions  of  the  act  of  the  legislature  of  the  state 
of  Kansas;**  the  assignee  company  agreeing  to  per- 
form all.  the  duties,  and  to  meet  all  the  obligations 
and  liabilities,  assumed  by  the  other  company  in  respect  to 
the  said  road.  This  assignment  was  ratified  by  a  joint  reso- 
lution of  the  lee^'islature  of  Ifensas  passed  February  26,  1867. 

The  act  of  July  26,  1866,  provided,  among  other  things, 
that,  for  the  purpose  of  aiding  the  Union  Pacific  Railroad 
Company,   Southern   Branch,   (the   Missouri   Kansas   Com- 

Sany,)  a  corporation  orgahized  under  the  laws  of  the  state  of 
Kansas,  "  to  construct  and  operate  a  railroad  from  Ft.  Riley, 
Kan.,  or  near  said  military  reservation,  thence  down  the  val- 
ley of  the  Neosho  river  to  the  southern  line  of  the  state  of 
Kansas,  with  a  view  to  an  extension  of  the  same  through  a 
portion  of  the  Indian  Territory  to  Ft^  Smith,  Ark.,  there  is 
nereby  granted  to  the  state  of  Kansas,  for  the  use  and  bene- 
fit of  said  railroad  company,  every  alternate  section  of  land 
or  parts  thereof  designated  by  odd  numbers  to  the  extent  of 
five  alternate  sections  per  mile  on  each  side  of  said  road,  and 
not  exceeding  in  all  ten  sections  per  mile ;  but  in  case  it 
shall  appear  that  the  United  States  have,  when  tlie  line  of 
said  road  is  definitely  located,  sold  any  section  or  any  part 
thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emption 
or  homestead  settlement  has  attached  to  the  same,  or  that 
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the  same  has  been  reserved  by  the  United  States  for  any 
purpose  whatever,  then  it  shall  be  the  duty  of  the  secretary 
of  the  interior  to  cause  to  be  selected,  for  the  purposes 
aforesaid,  trom  the  public  lands  of  the  United  States  near- 
est to  the  sections  above  specified,  so  much  land  as  shall  be 
equal  to^he  amount  of  such  lands  as  the  United  States  have 
sold,  reserved,  or  otherwise  appropriated,  or  to  which  the 
right  ot  homestead  settlement  or  pre-emption  has  attached 
as  aforesaid  ;  which  lands,  thus  indicated  by  the  direction 
of  the  secretary  of  the  interior,  shall  be  reserved  and  held 
for  the  state  of  Kansas  for  the  use  of  said  company  by  the 
said  secretary  for  the  purpose  of  the  construction  and  opera- 
tion of  said  railroad,  as  provided  by  this  act :  provided,  that 
any  and  all  lands  heretofore  reserved  to  the  united  States 
by  any  act  of  congress,  or  in  any  other  manner  hy  compe- 
tent authority,  for  the  purpose  of  aiding  in  any  object  of  in- 
ternal improvement  or  other  purpose  whatever,  be,  and  the 
same  are  hereby,  reserved  and  excepted  from  the  operations 
of  this  act,  except  so  far  as  it  may  be  found  necessary  to  lo- 
cate the  route  ot  said  road  through  such  reserved  lands,  in 
which  case  the  right  of  way,  two  hundred  feet  in  width,  is 
hereby  granted,  subject  to  the  approval  of  the  president  of 
the  United  States :  and  provided,  further,  that  said  lands 
hereby  granted  shall  not  be  selected  beyond  twenty  miles 
from  the  line  of  said  road; "     14  St.  p.  289,  chap.  270. 

The  contention  of  the  government  is  that  the  lands  in  dis- 

[)ute — the  even  numbered  sections  within  both  the  place 
imits  and  the  indemnity  limits  of  the  Leavenworth 
road — had  been  "  reserved  to  the  United  States  "  ^■^•'  "** 
by  the  act  of  1863,  and  therefore  were  excluded  ^il^d***''* 
from  the  operation  of  the  act  of  1866;  consequently  staten. 
they  could  not  be  taken  for  or  patented  to  the 
Missouri  Kansas  Company.  If  the  premise  of  this  conten- 
tion be  true,  the  conclusion  just  stated  would  necessarily 
follow ;  because,  although  by  the  first  section  of  the  act  of 
1866  that  company  was  entitled  to  indemnity  from  "the 
public  lands  of  the  United  States  nearest  to  the  sections  " 
within  its  granted  or  place  limits,  and  within  20  miles  of  its 
line,  for  all  granted  Sections  or  parts  of  granted  sections 
which,  at  the  time  of  the  definite  location  of  its  road,  ap- 
peared to  have  been  sold  by  the  United  States,  or  to  which 
the  right  of  pre-emption  or  homestead  settlement  had  at- 
tached, or  which  had  been  reserved  to  the  United  States  for 
any  purpose  whatever,  the  first  proviso  of  the  same  section 
reservea  and  excepted  from  the  operation  of  the  act  all  lands 
reserved  to  the  United  States  by  any  act  of  congress,  or  in 
any  other  manner  by  competent  authority,  for  the  purpose 
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of  aiding  in  any  object  of  internal  improvement,  or  any  other 
purpose  whatever.  Of  course,  lands  so  reserved  and  ex- 
cepted from  the  operation  of  the  act  could  not  be  selected 
as  indemnity  lands  for  the  road  in  aid  of  the  construction 
of  which  the  grant  of  1866  was  made.  The  important  in- 
quiry, therefore,  is  whether,  within  the  meaning  of  the  act 
of  1866,  the  lands  in  dispute,  or  any  of  them,  were  reserved 
to  the  United  States  by  the  act  of  1863. 

A  reservation  clause,  such  as  the  one  in  the  act  of  1866,  first 
appeared  in  the  act  of  congress  of  September  20,  1850,  grant- 
ing lands  to  the  state  of  Illinois  in  aid  of  the  construction  of 
what  is  now  the  Illinois  Central  Railroad.  4  Dec.  Dep.  Int. 
575.  Congress,  by  an  act  passed  March  2,  1827,  had  made  a 
similar  grant  in  aid  of  the  construction  of  the  Illinois  &'  Mich- 
igan Canal,  with  a  reservation  of  each  alternate  section  to  the 
United  States.  In^rder  that  the  canal  might  have  the  full 
benefit  of  the  lands  covered  by  the  grant  of  1827,  the  follow- 
ing clause  was  inserted  in  the  act  011850:  **  And  provided, 
further,  that  any  and  all  lands  reserved  to  the  United  States 
by  the  act  entitled  *  An  act  to  grant  a  quantity  of  land  to  the 
state  of  Illinois  for  the  purpose  of  aiding  in  opening  a  canal 
to  connect  the  waters  of  the  Illinois  river  with  those  of  Lake 
Michigan,*  approved  March  2,  1827,  be,  and  the  same  are 
hereby,  reserved  to  the  United  States  from  the  operations  of 
this  act."  gSt.  p.  466,  chap.  61  ;  21  Cong.  Globe,  p.  900.  The 
policy  indicated  by  this  reservation  was  pursued  in  all  sub- 
sequent acts  granting  lands  to  aid  in  the  construction  of  rail- 
roads ;  the  only  difference  between  the  reservation  clause  in 
the  act  of  1850,  and  those  inserted  in  subsequent  acts,  being 
that  the  former  was  special  in  its  application  to  a  particular 
previous  ^rant,  while  each  one  of  the  latter  class  was  general 
m  its  application  to  prior  grants  of  every  kind.  The  manifest 
object  of  the  general  proviso  was  to  exclude  from  the  particu- 
lar grant  all  lands  previously  reserved  to  the  United  States 
for  any  specific  object  whatever,  and  thereby  enable  the  gov- 
ernment to  accomplish  those  objects  without  confusion  or 
conflict  in  the  administration  of  the  public  domain,  and  thus 
keep  faith  with  those  to  or  for  whose  benefit  prior  grants 
were  made.  Dubuque  &  P.  R.  Co.z;.  Litchfield,  23  How.  (U. 
S.)  66 ;  Wolcott  v,  Des  Moines  Co.,  5  Wall.  (U.  S.)  68r,  687  ; 
Homestead  Co.  z^.  Valley  R.  Co.,  17  Wall.  (U.  S.)  153  ;  Wolsey 
V,  Chapman,  loi  U.  S.  755  ;  Litchfield  v.  County  of  Webster, 
Id.  773 ;  Dubuque  &  S.  C.  R.  Co.  v,  Des  Moines  Val.  R.  Co., 
109  U.  S.  329,  14  Am.  &  Eng.  R.  Cas.  532  ;  Kansas  Pac.  R.  Co- 
T^  Dunmeyer,  113  U.  S.  629:  BuUard  v.  Des  Moines  &  Ft.  D. 
R.  Co.,  122  U.  S.  167,  176;  Hastings  &  D.  R.  Co.  v.  Whitney, 
132  U.  S.  357, 40  Am.  &  Eng.  R.  Cas.  426. 


Digitized  by 


Google 


VOL.  51]  LAND   GRANTS.  313 

Having  regard  to  the  words  and  the  conceded  object  of  the 
reservation  clause,  we  are  of  opinion  that  the  position  of  the 
government,  in  respect  to  the  even-numbered  sections,  within 
the  lo-mile  or  place  limits  of  the  Leavenworth  road,  is  well 
taken.  The  grant,  in  the  act  of  1863,  was  of  every  alternate 
section  of  land  designated  by  odd  numbers,  for  10  sections  in 
width  on  each  side  of  the  road,  with  the  right,  incase  of  loss 
of  lands  within  the  place  limits,  from  any  of  the  specified 
causes,  to  select  indemnity  lands  (not  generally,  from  tne  pub- 
lic lands  of  the  United  States,  but)  from  "  the  public  lands  of 
the  United  States  nearest  to  tiers  of  sections  above  specified  ;  " 
that  is,  nearest  to  the  tiers  of  sections  in  place  limits,  and 
within  20  miles  of  the  road, — the  lands  thus  selected  for  in- 
demnity to  be  odd-numbered  sections.  It  is  too  obvious  to 
require  argument  to  show  that,  as  losses  to  the  Leavenworth 
road  in  its  place  limits  were  required  to  be  made  up  from  odd- 
numbered  sections  inside  of  the  exterior  line  of  its  indemnity 
limits,  the  even-numbered  sections  in  its  place  limits  could 
not  be  used  to  supply  such  deficiencies.  Such  even-numbered 
sections  in  the  place  limits  were,  therefore,  referred  to  in  the 
second  section  of  the  act  of  1863,  as  "reserved  sections  "  thaft 
**  remain  to  the  United  States." 

The  defendants  insist,  however,  that  they  were  not  "  re- 
served to  the  United  States,"  within  the  meaning  of  the  act 
of  1866.  It  is  true  they  were  not  reserved  to  aid  in  the  con- 
struction of  the  Leavenworth  road,orfor  any  specified  object 
of  internal  improvement.  But  the  act  of  1866  does  not  re- 
strict the  objects  of  the  reservation  to  works  of  internal  im- 
provement. If  the  reservation  in  question  was  by  congress, 
or  other  competent  authority,  for  any  purpose  whatever,  then 
the  lands  so  reserved  were  excluded  from  the  operation  of  the 
act  of  1866.  Now,  it  is  clear  that  the  even-numbered  sections, 
within  the  place  limits  of  the  Leavenworth  road,  were  re- 
served, by  the  act  of  1863,  for  purposes  distinctly  declared  by 
congress,  and  which  might  be  wholly  defeated  if  the  Mis- 
souri-Kansas Company  were  permitted  to  take  them  as  in- 
demnity lands  under  the  act  of  1866.  The  requirement  in  the 
second  section  of  the  act  of  1863,  that  the  "  reserved  sections" 
which  "  remain  to  the  United  States,"  within  10  miles  on  each 
side  of  the  Leavenworth  road,  "  shall  not  be  sold  for  less  than 
double  the  minimum  price  of  the  public  lands  when  sold," 
nor  be  subject  to  sale  at  private  entry  until  they  had  been 
offered  at  public  sale  to  the  highest  bidder,  at  or  above  the  in- 
creased minimum  price  ;  the  privilege  given  to  actual  bona 
fide  settlers,  under  the  pre-emption  and  homestead  laws,  to 
purchase  those  lands  at  the  increased  minimum  price,  after 
due  proof  of  settlement,  improvement,  cultivation,  and  occu- 


Digitized  by 


Google 


314  UNITED  STATES  V.  MISSOURI,  K.  &  T.  R.  CO.      [VOL.  $1 

pancy,  and  the  right  accorded  to  settlers  on  such  sections 
under  the  homestead  laws,  improving,  occupying,  and  culti- 
vating the  same,  to  have  patents  for  not  exceeding  80  acres 
each,  are  inconsistent  with  the  theory  that  the  even-numbered 
sections,  so  remaining  to  the  United  States,  within  the  place 
limits  of  the  Leavenworth  road,  could  be  taken  as  indemnity 
lands  for  a  railroad  corporation. 

As  the  natural  result  of  the  construction  of  the  road  aided 
would  be  an  increase  in  the  market  value  of  the  reserved  sec- 
tions remaining  to  the  United  States,  within  the  place  limits 
of  the  Leavenworth  road,  those  sections  were  not  left  to  be 
disposed  of  under  the  general  laws  relating  to  the  public  do- 
main. But,  in  order  that  the  government  might  get  the  bene- 
fit of  such  increased  value,  and  thereby  reimburse  itself  to 
some  extent  for  the  lands  granted, — the  title  to  which  vested 
in  the  state  or  the  company  upon  the  definite  location  of  the 
line  of  the  road,  and,  by  relation  as  of  the  date  of  the  grant, 
— the  act  of  1863  made  special  provisions  in  reference  to  those 
reserved  sections,  and  thereby,  and  for  the  accomplishment 
of  particular  purposes,  expressly  declared,  segregated  them 
from  the  body  of  the  public  lands  of  the  United  States.  Being 
thus  devoted  to  specified  objects,  they  were  reserved  to  the 
United  States,  and  could  not  be  selected  by  the  state,  either 
under  the  act  of  1863  or  under  that  of  1866,  for  other  and  dif- 
ferent objects.  They  could  not  be  selected  as  indemnity  lands 
under  the  act  of  1863,  because  the  lands  to  be  selected  under 
that  act  were  restricted  to  odd-numbered  sections ;  nor  under 
the  act  of  1866,  because,  at  the  date  of  its  passage,  they  were 
reserved  for  the  special  purposes  indicatea  in  thie  second  sec- 
tion of  the  act  of  1 863. 

It  follows  that  the  Missouri,  Kansas  &  Texas  Railroad  Com- 
pany was  not  entitled,  in  virtue  of  the  act  of  1866,  to  have  in- 
demnity lands  from  the  even-nunbered  sections  within  the 
place  limits  of  the  Leavenworth  road.  The  issuing  of  patents 
to  it  for  such  lands  was  unauthorized  by  law. 

But  we  are  of  opinion  that,  in  respect  to  the  even-numbered 
sections  within  the  indemnity  limits  of  the  Leavenworth 
road, — that  is,  outside  of  10  and  within  20  miles  of  its  line, — 
the  case  stands  upon  wholly  different  grounds.  We  cannot 
assent  to  the  suggestion  that  they  also  were  reserved  by  the 
act  of  1863,  and  excluded  from  the  operation  of  the  act  of 
1866.  The  utmost  that  could  be  claimed,  in  respect  to  lands 
within  the  indemnity  limits  of  the  Leavenworth  road,  is  that 
the  odd-numbered  sections  in  those  limits,  being  designated 
by  the  act  of  1863,  as  the  source  from  which  to  supply  losses  in 
the  place  limits  of  that  road,  were  excluded  from  the  operation 
of  theactof  1866.  Whether  such  a  claim  could  be  sustained  or 
not  we  need  not  now  inquire;  but  that  contention,  if  sound,  does 
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not  meet  the  exigencies  of  the  present  case.  We  are  dealing- 
here  with  the  even-numbered  sections  in  the  indemnity  limits- 
of  the  Leavenworth  road,  which  were  not  devoted  by  the 
act  of  1863  to  any  specified  purpose,  but  were  left  under  the 
general  laws  regulatfng  the  disposal  of  t)ie  public  lands.  No 
provision  was  made,  as  in  the  case  of  the  even-numbered  or 
reserved  sections  within  the  place  limits,  for  their  sale  at  not 
less  than  double  the  minimum  price  of  the  public  lands  when 
sold,  nor  were  any  restrictions  placed  upon  their  sale  or  dis- 
position different  from  those  applicable  to  the  public  lands 
generally.  Settlers  under  the  pre-emption  ana  homestead 
laws  were  accorded  by  the  act  of  1863  no  more  rights  and 
privileges  in  respect  to  the  even-numbered  sections  within 
the  indemnity  limits  of  the  Leavenworth  road  than  they  had 
in  other  public  lands  of  the  United  States  wherever  situated* 
They  were  reserved  to  the  United  States  only  in  the  sense 
that  all  the  public  lands  of  the  United  States,  not  set  apart 
for  some  declared  object,  dre  reserved  to  be  disposed  of 
under  the  general  laws  relating  to  the  public  domain.  But  a 
reservation  of  that  general  character  is  not  what  was  meant 
by  the  act  of  1866.  That  act  excluded  from  its  operation 
onl}-  such  lands  as  had  been  reserved  by  congress  or  other 
competent  authority'  for  some  distinct,  defined  purpose. 

This  conclusion  finds  support  in  the  peculiar  .language  of 
the  act  of  1866  allowing  selections  by  the  Missouri-Kansas 
Company  of  indemnity  lands,  within  20  miles  of  its  road,  to 
be  made  from  "  the  public  lands  of  the  Uhited  States  nearest 
to  the  sections  above  specified,"  that  is,  nearest  to  the  odd- 
numbered  sections  within  the  place  limits.  Many  acts  of 
congress,  making  grants  of  public  lands  in  aid  of  the  con- 
struction of  railroads,  have  restricted  the  selection  of  in- 
demnity lands  simply  to  alternate  sections  or  parts  of  sections 
nearest  or  most  contiguous  to  the  tier  of  sections  in  the  place 
limits  ;  thus  apparently  leaving  it  to  the  secretary  of  the  in- 
terior— subject,  it  may  be,  to  the  requirement  as  to  alterna- 
tion — to  approve,  as  he  might  think  best,  the  selection  of  odd- 
numbered  or  even-numbered  sections  within  the  prescribed 
indemnity  limits.*  In  many  other  acts  the  selection  of  in- 
demnity lands  was  restricted  to  the  odd-numbered  sections, 
as  was  the  case  in  the  above  act  of  1863.*     The  two  classes 

1  Illinois,  1850,  981.466;  Missouri,  1852,  10  St.  8;  Arkansas  and  Missouri,. 
1853,  10  St.  155;  Iowa,  1856,  n  St.  9;  Florida,  1856,  ii  St.  15;  Alabama,  1856, 
II  St  17;  Louisiana,  1856,  11  St.  18;  Michigan,  1856,  11  St.  21;  Wisconsin,. 
1856,  II  St.  20;  Mississippi,  1856,  11  St.  30;  Minnesota  and  Alabama,  1857,  11 
St.  195;  Minnesota.  1864,  13  St.  64;  Wisconsin,  1864,  13  St.  66. 

*  Kansas,  1863,  12  St  772;  Iowa,  1864,  13  St.  72;  Northern  Pacific  R.  Co., 
1864,  13  St  365;  Minnesota,  1866,  14  St.  87;  Kansas,  1866,  14  St.  210:  Califor- 
nia and  Oregon  R.  Co.,  1866.  14  St.  239;  Atlantic  &  Pacific  and  Southern 
Pacific  Railroads.  1866,  14  St  292;  Oregon  Central  R.  Co.,  1870,  16  St.  94; 
Texas  Pacific  R.  Co.,  1871,  16  St  576. 
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of  acts  are  to  be  found  in  the  legislation  of  congress  at  the 
session  the  act  of  July  26,  1866,  for  the  benefit  of  the  Mis- 
souri-Kansas Company,  was  passed.  The  grants  to  Missouri 
and  Minnesota  of  July  4,  1866;  to  Kansas  of  July  23,  1866;  to 
the  California  &  Oregon  Railroad  Company  of  July  25, 1866; 
and  to  the  Atlantic  &  Pacific  Railroad  Company  of  July  27, 
1866, — all,  in  terms,  provided  for  the  selection  of  odd- 
numbered  sections  for  purposes  of  indemnity;  while  the  grant 
to  Kansas  of  July  25,  1866,  to  aid  in  the  construction  of  the 
Kansas  &  Neosho  Valley  Railroad  Company,  and  the  grant 
of  Julv  26,  1866,  to  the  same  state,  for  the  benefit  of  the  Mis- 
souri-Kansas Company,  contained  no  such  restriction,  and 
only  required  that  indemnity  lands  be  selected  from  the  pub- 
lic lands  of  the  United  States  nearest  to  the  tier  of  granted 
sections  within  the  place^limits  of  the  respective  roads.  14 
St.  p.  83,  chap.  165  ;  Id,  p.  87,  chap.  168  ;  Id,  p.  210,  chap.  212; 
Id,  p.  239,  chap.  242;  Id.  pp.  293,  295,  chap.  278;  Id,  p.  236, 
chap.  241  ;  Id,  p.  289,  chap.  270.  This  difference  in  land- 
grant  acts  was  not  unusual,  as  will  be  seen  from  the  various 
statutes  cited  in  the  margin.  We  do  not  feel  at  liberty  to 
hold  that  this  difference  was  unintentional  upon  the  part  of 
congress.  It  is  too  well  defined  in  its  legislation  to  justify 
any  such  interpretation.  The  words  in  the  act  of  July  26, 
1866,  for  the  benefit  of  the  Missouri-Kansas  Company,  indi- 
cating the  source  from  which  indemnity  lands  were  to  be 
obtained,  namely,  **  from  the  public  lands  of  the  United  States 
nearest  to  sections  above  specified,*'  cannot  well  be  held  to 
mean  the  same  thing  as  the  words,  in  other  acts,  **from  the 
public  lands  of  the  United  States  nearest  to  tiers  of 
sections  above  specified,  so  much  land  in  alternate  sections 
or  parts  of  sections  designated  by  odd  numbers.**  In  one 
case  the  selection,  for  purposes  of  indemnity,  may  be  from 
any  of  the  public  lands  of  the  United  States  nearest  to  the 
tier  of  sections  in  the  place  limits  ;  in  the  other,  the  selection 
is  restricted  to  odd-numbered  sections  within  the  indemnity 
limits ;  in  either  case,  however,  could  lands  be  selected  that 
had  been  previously  withdrawn  by  competent  authority  from 
location,  sale  or  entry,  or  had  been  appropriated  or  sold  by 
the  United  States,  or  to  which  pre-emption  or  homestead 
rights  had  attached. 

In  our  judgment, — omitting  for  the  present  any  consider- 
ation of  the  rights  alleged  to  have  been  acquired  by  indi- 
viduals  under  the  homestead  and  pre-emption  laws  in  the 
lands  in  dispute,  and  looking  at  the  case  only  as  between  the 
United  States  and  the  Missouri-Kansas  Company, — there  is 
no  escape  from  the  conclusion  that  the  even-numbered  sec- 
tions within  the  indemnity  limits  of  the  Leavenworth  road. 
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not  being  set  apart  by  the  act  of  1863  for  any  specific  purpose 
and  being  also  nearest  to  the  granted  sections  within  the 
place  limits  of  the  Missouri-Kansas  Company,  were  not,  by 
that  act,  reserved  to  the  United  States,  within  the  meaning 
of  the  act  of  1866,  and  therefore — if  no  rights  had  attached 
to  them  before  their  selection  with  the  approval  of  the  secre- 
tary of  the  interior — could  have  been  legally  selected  as  in- 
demnity lands  for  that  company. 

We  say,  prior  to  such  selection  and  approval,  because  as 
to  lands  which  may  legally  be  taken  for  purposes  of  indem- 
nity the  principle  is  firmly  established  that  title  to 
them  does  not  vest  in  the  railroad  company,  for  the  ^^^^  title  to 
benefit  of  which  they  are  contingently  granted,  i^^iT^'lu. 
but,  in  the  fullest  legal  sense,  remains  in  the  United 
States,  until  they  are  actually  selected  and  set  apart,  under 
the  direction  of    the  secretary  of  the  interior,  specifically 
for  indemnity  purposes.     It  was  so  held  in  Kansas  Pac.  K. 
Co.  z/.  Atchison,  T.  &  S.  F.  R.  Co.,  112  U.  S.  414,421,  26  Am.  & 
Eng.  R.  Cas.  506,  in  which  the  court,  referring  to  the  above 
act  of  1863,  said  in  reference  to  the  lands  in  the  indemnity 
limits:  "  Until  selection  was  made,  the  title  remained  in  the 

fovernment,  subject  to  its  disposal  at  its  pleasure.  ^^  *  * 
'he  grant  to  Kansas,  as  stated,  conferred  only  a  right  to 
select  lands  beyond  ten  miles  from  the  defendant's  road, 
upon  certain  contingencies.  It  gave  no  title  to  indemnity 
lands  in  advance  of  their  selection."  The  same  principle 
was  announced  in  Barney  v.  Winona  &  St.  P.  R.  Co.,  117  U. 
S.  228,  232,  26  Am.  &  Eng.  R.  Cas.  522,  where  the  court  said: 
"  In  the  construction  of  land  grant  acts  in  aid  of  railroads, 
there  is  a  well  established  distinction  observed  between 
•granted  limits'  and  'indemnity  lands.*  The  former  are 
those  falling  within  the  limits  especially  designated,  and 
the  title  to  which  attaches,  when  the  lands  are  located,  by 
an  approved  or  accepted  survey  of  the  line  of  the  road  filed 
in  the  land  department  as  of  the  date  of  the  act  of  congress. 
The  latter  are  those  lands  selected  in  lieu  of  parcels  lost  by 
previous  disposition  or  reservation  for  other  purposes,  and 
the  title  to  which  accrues  only  from  the  time  of  their  selec- 
tion." So  in  Sioux  City  &  St.  P.  R.  Co.  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  117  U.  S.  406,  408,  24  Am.  &  Eng.  R.  Cas.  100. 
"  No  title  to  indemnity  lands  was  vested  until  a  selection 
was  made  by  which  they  were  pointed  out  and  ascertained, 
and  the  selection  made  approved  by  the  secretary  of  the  in- 
terior." But  the  fullest  and  most  recent  expression  of  opin- 
ion upon  this  question  by  this  court  is  in  Wisconsin  Cent. 
R.  Co.  V.  Price  Co.,  133  U.  S.  496,  511,  41  Am.  &  Eng.  R. 
Cas.  669,  where  it  was  said :  "  He  (the  secretary)  was  required 
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to  determine,  in  the  first  place,  whether  there  were  any  defi- 
ciencies  in  the  land  granted  to  the  company  which  were  to 
be  supplied  from  indemnity  lands ;  and,  m  tne  second  place, 
whether  the  particular  indemnity  lands  selected  could  be 
properly  taken  for  those  deficiencies.  In  order  to  reach  a 
proper  conclusion  on  these  two  questions,  he  had  also  to 
inquire  and  determine  whether  any  lands  in  the  place  limits 
had  been  previously  disposed  of  by  the  government,  or 
whether  any  pre-emption  or  homestead  rights  had  attached 
before  the  line  of  the  road  was  definitely  fixed.  There  could 
be  no  indemnity  unless  a  loss  was  established.  *  *  *  Until 
the  selections  were  approved  there  were  no  selections  in 
fact,  only  preliminary  proceedings  taken  for  that  purpose ; 
and  the  indemnity  lands  remained  unaffected  in  their  title. 
Until  then  the  lands  which  might  be  taken  as  indemnity 
were  incapable  of  identification  ;  the  proposed  selections  re- 
mained the  property  of  the  United  States.  The  government 
was»  indeed,  under  a  promise  to  give  the  company  indemnity 
lands  in  lieu  of  what  might  be  lost  by  the  causes  mentioned. 
But  such  promise  passed  no  title,  and,  until  it  was  executed, 
created  no  legal  interest  which  could  be  enforced  in  the 
courts."  To  the  same  effect  were  the  previous  cases  of 
Grinnell  7/.  Chicago,  R.  I.  &  P.  R.  Co.,  103  U.  S.  739;  5  Am. 
&  Eng.  R.  Cas.  547,  St.  P.  &  S.  C.  R.  Co.  v.  Winona  &  St.  P. 
R.  Co.,  112  U.  S.  720,  731 ;  Cedar  Rapids  &  M.  R.  R.  Co. 
tK  Herring,  no  U.  S.  27,  14  Am.  &  Eng.  R.  Cas.  537.  As  to 
the  exception  to  this  rule  noticed  in  St.  Paul  &  Pac.  R.  Co. 
V,  Northern  Pac.  R.  Co.,  139  U.  S.  i,  19,  it  is  sufficient  to  say 
that  it  has  no  application  to  the  facts  of  this  case.  In 
respect,  therefore,  of  even-numbered  sections  within  the 
indemnity  limits  of  the  Leavenworth  road,  pre-emption  and 
homestead  rights  mav  have  legally  attached  before  their 
final  selection  as  indemnity  lands  for  the  MissourirKansas 
Company.  And  rights  thus  attaching  would  not  be  dis- 
.  placed  by  subsequent  selection,  and  by  issuing  patents  to 
the  railroad  company. 

For  the  reasons  stated,  we  adjudge  that  the  selection  of 
even-numbered  sections  within  the  mdemnity  limits  of  the 
Leavenworth  road,  to  which  rights  of  homestead  and  pre- 
emption laws  had  not  attached,  to  indemnify  the  Missouri- 
Kansas  Company  for  losses  in  its  place  limits,  and  the  issuing 
to  it  of  patents  therefor,  were  not  without  authority  ot  law. 

We  have  indicated,  however,  that  the  question  as  to  the 
right  of  the  Missouri-Kansas  Company,  for  purposes  of  in- 
demnity, to  select  even-numbered  sections  within  the  indem- 
nity limits  of  the  Leavenworth  road,  may,  according  to  the 
averments  of  the  bill — which  the  demurrer  admits  to  be  true — 
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have  some  connection  with  the  rights  acquired  by  indi- 
viduals under  the  homestead  and  pre-emption  laws. 
These  averments  are :  That  prior  to  July  26,  ^«"«»  ^J 
1866,  and  prior  to  the  selection  of  indemnity  J|>'*^J[  ^ijjj' 
lands  for  the  Missouri-Kansas  Company  by  the  patenu. 
secretary  of  the  interior, — which  selections  it 
is  alleged  were  partially  made  on  each  of  the  respective 
days  of  August  20,  1872,  July  29,  1874,  and  May  10,  July  12, 
and  December  26,  1876, — a  large  number  of  actual  and  dona 
fide  settlers  over  the  age  of  21  years,  and  citizens  of  the 
United  States,  each  thus  and  otherwise  having  all  the  quali- 
fications required  by  the  homestead  and  pre-emption  laws  of 
the  United  States  to  obtain  patents  from*  the  United  States, 
each  for  a  half-quarter  section  of  said  lands  within  ten  miles 
of  the  located  line  of  the  Leavenworth  road,  and  each  for 
one  quarter  section  of  said  lands  outside  of  said  ten  mile 
limits,  but  within  twenty  miles  of  said  line  of  road,  claimed 
the  right  under  those  laws  to  take  the  necessary  proceed- 
ings and  do  the  acts  requisite  to  obtain  title,  respectively,  to 
such  tracts  of  land,  including  most. of  the  lands  in  the 
patents  mentioned  ;  that  for  this  purpose  sundry  of  such  per- 
sons, prior  to  July  26,  1866,  and  prior  to  such  selections, 
entered  upon,  occupied,  and  improved,  as  required  by  said 
laws,  a  half-quarter  section  of  land,  within  said  ten  mile  lim- 
its, and  others  each  entered  upon,  occupied,  and  improved, 
as  required  by  the  same  laws,  some  each  one-half-quarter 
section  of  land,  and  others  each  a  quarter  section  of  such 
lands;  that  sundry  of  such  persons  did  each  do  all  the  acts 
required  by  and  in  all  respeots  complied  with,  the  homestead 
and  pre-emption  laws  in  due  time  to  be  entitled  to  occupy 
said  tracts  of  half-quarter  and  quarter  sections,  respectively, 
and  to  receive  patents  therefor  from  the  United  States; 
that  said  persons  have  ever  since  been,  and  still  are,  each 
entitled  to  receive  a  patent  conveying  to  them,  respectively, 
said  tracts  of  land  so  by  each  occupied  and  improved,  in- 
cluding most  of  the  lands  in  said  patents  mentioned ;  that 
said  persons  have,  respectively,  ever  since  so  entering  upon 
said  lands,  continued  to  occupy  and  hold  them,  and  are  ready 
and  willing  and  offer  to  do  whatever  may  be  required  to 
procure  a  patent  from  the  United  States;  and  that  the 
defendants,  and  those  under  whom  they  claim  title,  always 
well  knew  these  facts,  and  none  of  them  ever  took  or  had 
possession  of  any  of  said  lands,  but  all  of  them  have  been  in 
the  occupancy  and  possession  of  other  persons  as  aforesaid, 
claiming  the  right  to  obtain  title  thereto  from  the  United 
States. 
The  bill»  after  stating  that  the  government  was  unable,  at 
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the  commencement  of  the  suit,  to  specify  what  portions  and 
tracts  of  land  have  been  settled  upon  and  occupied*  by  actual 
bona  fide  setlers,  as  aforesaid,  for  which  patents  should  be  is- 
sued,  and  asking  permission  to  make  proof  thereof,  proceeds 

to  allege  that  the  Missouri-Kansas  Company,  on  the 

day  of  March,  1867,  filed  its  map  of  definite  location  in  the 
department  of  the  interior;  that  the  commissioner  of  the  gen- 
eral land-office,  by  letter  under  date  of  March  19,  1867,  di- 
rected  the  receiver  and  register  of  the  local  land-office  at 
Humboldt,  Kan.,  where  the  above-mentioned  lands  were  sub- 
ject to  be  taken  under  the  homestead  and  pre-emption  laws, 
to  reserve  from  sale,  location,  or  entry  of  any  kind,  all  the 
land  outside  of  a  line  10  miles  from  the  line  of  location  of  the 
said  Missouri-Kansas  Company ;  and  on  and  after  April  3, 
1867,  the  date  of  the  receipt  of  the  above  order  at  the  local 
office,  said  lands  were  by  them  thereafter  unlawfully  reserved 
from  sale,  location,  or  entry ;  that  the  lands  so  withdrawn 
from  sale,  location,  and  entry  include  numerous  tracts  de- 
scribed in  the  patents  in  question ;  and  that  on  and  after 
April  3,  1867,  said  register  and  receiver  each  unlawfully  pro- 
claimed and  made  known  their  refusal  to  permit  any  citizen 
or  settler  to  do  any  act  to  procure  any  title  to  any  of  such 
lands  under  any  law,  and  they  each  refused  to  do  or  permit 
to  be  done  by  any  citizen  or  settler  any  act  requiring  their 
official  action  or  sanction  to  procure  "^  right  or  title  to  them. 
Notwithstanding  this — the  bill  further  alleges — a  large 
number  of  citizens  of  the  United  States,  each  over  the  age  of- 
21  years,  and  otherwise  having  all  the  qualifications  required 
by  said  homestead  and  pre-emption  laws,  both  prior  to  and  on 
and  after  April  3,  1867,  and  prior  to  any  selection  of  such  lands 
by  or  in  favor  of  the  railroad  company,  each  went  upon,  oc- 
cupied,  and  improved  half-quarter  and  quarter  sections  of 
land,  as  aforesaid,  and  some  ot  them  each  complied  with  the 
homestead  and  pre-emption  laws,  and  did  everv  act  necessary 
to  procure  patents  for  the  lands  so  occupied  by  them,  re- 
spectively, except  only  that  the  receiver  and  register  would 
not  permit  any  act  to  be  done  with  or  by  them  officiallj*  for 
the  purpose  of  procuring  title;  that  said  persons,  who  have 
made  large  and  valuable  improvements  upon  the  lands  so  oc- 
cupied by  them,  have  continued  ever  since  to  occupy  and 
claim  them,  and  a  right  to  perfect  their  respective  titles,  and 
have  always  been  and  are  ready  and  willing  to  do  all  acts  re- 
quired to  entitle  them  to  patents ;  and  that  the  Missouri- 
Kansas  Company  has  sold  or  agreed  to  sell  to  various  per- 
sons,  named  as  defendants  herein,  the  lands  so  described, 
which  are  claimed  by  such  defendants  in  fee  or  under  such 
agfreement,  or  under  mortgages,  but  with  notice  of  the  rights 
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of  thp  United  States  and  of  said  claimants,  under  the  home- 
stead and  pre-emption  laws. 

If  the  facts  are  as  thus  alleged,  it  is  clear  that  the  Missouri- 
Kansas  Company  holds  patents  to  land  both  within  the  place 
and  indemnity  limits  of  the  Leavenworth  road  which  equi- 
tably belong  to  bona  fide  settlers  who  acquired  rights  under 
the  homestead  and  pre-emption  laws,  which  were  not  lost  by 
reason  of  the  land  department  having,  by  mistake  or  an  er- 
roneous interpretation  of  the  statutes  m  question,  caused 
patents  to  be  issued  to  the  company.  The  case  made  by  the 
above  admitted  averments  of  the  bill  is  one  of  sheer  spolia- 
tion upon  the  part  of  the  company  of  the  rights  of  settlers, 
at  least  of  those  whose  rights  attached  prior  to  the  with- 
drawal of  1867  ;  whether  of  others,  it  is  not  necessary  at  this 
time,  to  determine.  It  is  true  that  the  bill  is  not  as  full  as  it 
might  have  been  in  respect  to  the  persons,  who  are  alleged  to 
have  acquired  superior  rights  under  the  homestead  and  pre- 
emption law,  or  as  to  the  particular  tracts  of  land  they 
claimed  or  occupied,  or  as  to  the  dates  when  such  homestead 
and  pre-emption  rights  respectively  accrued ;  and,  if  appli- 
cation had  been  made  for  a  bill  of  particulars,  it  should  have 
been  granted.  But  there  is  no  specific  objection  to  the  bill 
upon  that  ground.  The  defendants  rested  the  case  upon  a 
general  demurrer  for  want  of  equity,  and  it  must  be  deter- 
mined, in  its  present  shape,  upon  the  theory  that  the  facts 
are  as  alleged  in  the  bill.  The  argument  on  this  branch  of 
the  case,  by  counsel  for  the  railroad  company,  proceeds,  in 
part,  upon  the  assumption  that  there  was  no  such  compliance 
with  the  homestead  and  pre-emption  laws  as  would  give 
any  of  the  settlers  referred  to  in  the  bill  the  rights  claimed 
for  them  in  this  suit.  Indeed,  one  of  the  counsel  insists  that 
such  settlers  have  no  existence  except  in  the  bill  filed  by  the 
government.  And  many  other  suggestions  are  made  that 
depend  upon  matters  of  which  we  cannot,  upon  this  record, 
take  cognizance.  We  must  take  the  case  to  be  that  which 
is  presented  by  the  bill,  and  give  judgment  accordingly. 
The  defendants,  by  their  demurrers,  admit  that  the  settlers, 
referred  to  in  the  bill,  did  all  that  the  laws  of  the  United 
Slates  required  in  order  to  give  them  the  rights  which,  the 
bill  alleges,  belong  to  them,  and  in  disregard  of  which  the 
patents  in  question  were  issued.  If  the  railroad  company 
chose  to  invite  a  decision  upon  such  a  case,  it  must  abide  the 
consequences. 

That  the  case,  as  now  presented,  is  one  of  equitable  cog- 
nizance, we  do  not  doubt.  This  question  must  be  determined 
with  reference  to  the  equity  jurisdiction  of  the  courts  of  the 
United  States,  and  not  by  reference  to  the  remedies  given 
51  A.  &  £.  R.  Gas.— 21 
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by  the  local  law.  As  to  some  of  the  lands,  so  lar  as  we  can 
judge  by  the  averments  of  the  bill,  the  United  States  has  a 
direct  interest  in  them.  As  to  others,  it  is  under  an  obliga- 
tion to  claimants  under  the  homestead  and  pre-emption  laws 
to  undo  the  wrong  alleged  to  have  been  done  by  its  officers, 
in  violation  of  law,  by  removing  the  cloud  cast  upon  its  title 
by  the  patents  in  question,  and  thereby  enable  it  to  properly 
administer  these  lands,  and  to  give  clear  title  to  those  whose 
rights,  under  those  laws,  may  be  superior  to  those  of  the 
railway  company.  A  suit,  therefore,  to  obtain  a  decree  an- 
nuling  the  patents  in  question,  so  far  as  it  is  proper  to  do  so, 
was  required  by  the  dutj  the  government  owed  as  well  to 
the  public  as  to  the  individuals  who  acquired  rights,  which 
the  patents,  if  allowed  to  stand,  may  defeat  or  embarrass. 

In  U.  S.  V.  San  Jacinto  Tin  Co.,  125  U.  S:  273,  286,  which 
was  a  suit  by  the  United  States  to  set  aside  a  patent  alleged 
to  have  been  improperly  issued,  and  in  which  the  rieht  of  the 
attorney  general  to  bring  such  a  suit  was  denied,  this  court 
held  that  such  ah  action  could  be  maintained  where  it  ap- 
peared that  there  was  an  obligation  on  the  part  of  the  United 
States  to  the  public,  or  to  any  individual,  or  where  it  had  any 
interest  of  its  own.  In  the  recent  case  of  U.  S.  v,  Beebe,  127 
U.  S.  338,  342,  it  was  said  :  "  And  it  may  now  be  accepted 
as  settled  that  the  United  States  can  properly  proceed  by  bill 
in  equity  to  have  a  judicial  decree  of  nullity  and  an  order  of 
cancellation  of  a  patent  issued  in  mistake,  or  obtained  by  fraud, 
where  the  government  has  a  direct  interest,  or  is  under  an 
obligation  respecting  the  relief  invoked.  Even  if  it  had  not 
been  thus  authoritatively  settled, it  would  have  been  difficult, 
upon  principle,  to  reach  any  other  conclusion.  The  public 
domain  is  held  by  the  government  as  part  of  its  trust.  The 
government  is  cnareed  with  the  duty  and  clothed  with  the 
power  to  protect  it  from  trespass  and  unlawful  ap'propriation, 
and,  under  certain  circumstances,  to  invest  the  individual  cit- 
izen with  the  sole  possession  of  the  title  which  had  till  then 
been  common  to  all  the  people  as  the  beneficiaries  of  the  trust. 
If  a  patent  is  wrongfully  issued  to  one  individual  which 
shoula  have  been  issued  to  another,  or  if  two  patents  for  the 
same  land  have  been  issued  to  two  different  individuals,  it  may 
properly  be  left  to  the  individuals  to  settle,  by  personal  liti- 
gation, the  question  of  right  in  which  they  alone  are  inter- 
ested. But  if  it  should  come  to  the  knowledge  of  the  gov- 
ernment that  a  patent  has  been  fraudulently  obtained,  and  that 
such  fraudulent  patent,  if  allowed  to  stand,  would  work  prej- 
udice to  the  interests  or  rights  of  the  United  States,  or 
would  prevent  the  government  from  fulfilling  an  obligation 
incurred  by  it,  either  to  the  public  or  to  an  individual,  which 
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personal  litigation  could  not  remedy,  there  would  be  an  oc- 
casion which  would  make  it  the  duty  of  the  government  to 
institute  judicial  proceedings  to  vacate  such  patent.  In  the 
case  before  us,  the  bill  avers  that  the  patents,  whose  cancella- 
tion is  asked  for,  were  obtained  by  fraud  and  imposition  on 
the  part  of  the  patentee,  Beebe.  It  asserts  that  there  exists, 
on  the  part  of  the  United  States,  an  obligation  to  issue  pat- 
ents to  the  rightful  owners  of  the  lands  described  in  the  bill ; 
that  they  cannot  perform  their  obligation  until  these  fraudu- 
lent patents  are  annulled,  and  that  they  therefore  bring  this 
suit  to  annul  these  fraudulent  instruments,  whose  existence 
renders  the  United  States  incapable  of  fulfilling  their  said 
prior  obligation."  These  principles  equally  apply  where  pat- 
ents have  been  issued  by  mistake,  and  they  are  especially  ap- 
plicable where,  as  in  the  present  case,  a  multiplicity  of  suits, 
each  one  depending  upon  the  same  facts  and  upon  the  same 
questions  of  law,  can  be  avoided,  and  where  a  comprehensive 
decree,  covering  all  contested  rights,  would  accomplish  the 
substantial  ends  of  justice. 

Much  was  said  at  the  bar  as  to  the  bearing  upon  the  present 
case  of  the  decision  in  Kansas  City,  L.  &  S.  IC.  R.  Co.  v.  At- 
torne)'  General,  118  U.  S.  682,  29  Am.  &  Eng.  R.  Cas.  467. 
That  was  a  suit  by  the  United  States  to  cancel  certain  pat- 
ents issued  to  the  Missouri-Kansas  Company  for  lands  selected, 
under  the  direction  of  the  secretary  of  the  interior,  to  in- 
demnify that  company  for  losses  by  reason  of  previous  ap- 
propriations or  sales  of  lands  in  place  limits.  It  appears  from 
the  record  of  that  case  that  the  lands,  so  selected  and  pat- 
ented, were  odd-numbered  sections  within  the  overlapping 
indemnity  limits  of  the  grants  made  by  the  above  actsot  1863 
and  i860.  As  the  Atchison  and  Leavenworth  Companies 
were  equally  entitled,  under  the  act  of  1863,  to  obtain  in- 
demnity from  the  odd-numbered  sections,  within  their  re- 
spective overlapping  indemnity  limits ;  as  the  Atchison  Com- 
pany assigned  its  rights,  under  the  acts  of  1863  and  1864,  to 
the  Missouri-Kansas  Company  ;  and  as  it  was  shown  that  the 
Leavenworth  Company  had  relinquished  its  right,  title,  and 
interest  in  the  lands  involved  in  that  suit  to  the  Missouri-Kan- 
sas Company, — nothing,  it  would  seem,  stood  in  the  way  of 
the  selection  of  the  above  odd-numbered  sections  as  indem- 
nity lands  for  the  latter  company  ;  provided  the  assignment 
by  the  Atchison  Company  to  the  Missouri-Kansas  Company 
was  valid  for  the  purposes  for  which  it  was  made ;  and  pro- 
vided, also,  the  acts  of  1863,  1864,  and  1866  were  to  be  con- 
strued as  in  pari  materia^  and  having  a  single  object,  namely, 
the  building  of  one  road  down  the  Neosho  valley  to  the  point 
of  intersection  with  the  Leavenworth  road.    The  court  held 
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that  the  acts  were  to  be  so  construed,  and  that  the  assignment 
by  the  Atchison  Company,  being  approved  by  the  state  of 
Kansas  and  by  congress  in  the  passage  of  the  act  of  1866,  was 
valid.  The  right  of  the  Missouri-Kansas  Company  to  indem- 
nity from  the  odd-numbered  sections  within  the  overlapping 
indemnity  limits  of  that  company  and  of  the  Leavenworth 
Company  was  therefore  upheld.  There  is  nothing  in  that  de- 
cision  to  sustain  the  proposition  that  the  Missouri-Kansas 
Company  could  obtain  indemnity  from  the  even-numbered 
sections  within  the  place  limits  of  the  Leavenworth  road, 
which,  as  we  have  seen,  were  *  reserved  to  the  United  States 
by  the  act  of  1863  for  specific  purposes,  and  therefore  were 
excluded  from  the  operation  of  the  act  of  1866.  Nor  does 
that  case  determine  the  question  as  to  the  right  of  the  Mis* 
souri-Kansas  Company  to  indemnity  from  the  even-numbered 
sections  within  the  common  indemnity  limits  of  that  and  the 
Leavenworth  road  to  which  claims  of  settlers  had  not  at- 
tached before  their  actual  selection  by  prober  authority  for 
that  "company.  That  right  is  sustained  upon  the  grounds 
heretofore  stated  in  this  opinion,  which  are  entirely  apart 
from  those  upon  which  is  based  the  decision  in  the  other  case 
in  reference  to  the  odd-numbered  sections  there  in  dispute. 

Only  one  other  matter,  referred  to  in  the  bill,  is  of  sufficient 
consequence  to  require  notice.  The  demurrers  were  general 
for  the  want  of  equity ;  and,  as  what  we  have  said  leads  to  a 
reversal  of  the  decree,  it  is  unnecessary  to  express  an  opinion 
as  to  that  part  of  the  bill  alleging  that  the  Missouri-ltansas 
Company  nad,  before  the  bringing  of  this  suit,  December  5, 
1887,  received  patents  for  252,929.14  acres,  more  or  less,  in 
excess  of  what  it  was  or  is  entitled  to  receive.  We  adopt  this 
course  because  the  paragraph  of  the  bill  relating  to  this  al- 
leged excess  is  not  sufficiently  full  and  explicit  to  justify  a 
consideration,  at  this  time,  of  the  question  it  attempts  to  ralse» 
Besides,  the  act  of  March  3,  1887,  required  an  immediate  ad- 
justment by  the  secretary  of  the  interior  of  all  unadjusted 
land  grants  made  in  aid  of  the  construction  of  railroads,  24 
St.  p.  556,  chap.  376.  We  are  informed  by  the  brief  of  one  of 
the  defendant's  counsel  that  there  has  been  a  final  adjustment 
of  .the  grants  made  for  the  benefit  of  the  Missouri-Kansas 
Company,  and  that  such  adjustment  shows  that  there  is  a  very 
large  deficiency  in  lands  due  to  that  company.  Whether  the 
lands  already  patented  to  the  railroad  company  are  in  excess 
of  what  it  was  entitled  to  receive,  and  what  effect  such  a  fact, 
if  established,  will  have  upon  the  present  suit,  are  questions 
which  can  be  better  determined  alter  the  issues  between  the 
parties  are  fully  made  up  and  the  evidence  all  taken. 

The  decree  is  reversed,   and  the  cause  remanded,  with  di. 
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rections  to  overrule  the  several  demurrers  to  the  bill,  and  to 
require  answers  from  the  defendants,  and  for  other  proceed- 
ings not  inconsistent  with  this  opinion. 

Intersecting  and  Overlapping  Land  Grants.— See  United  States  v.  South- 
ern Pac.  R.  Co.  (C.  C.)  4^  Am.  &  Eng.  R.  Cas.  395 ;  note  46  Id,  430 ;  note 
24  Id.  164 ;  note  12  Id,  286. 

Right  to  Cut  Timber  from  Public  Lands.— Act  Cong.  §  2,  (iz  St.  U.  S.  365), 
granting  to  the  Northern  Pacific  Railroad  Company  "the  right,  power, 
and  authority  *  *  *  to  take  from  the  public  lands  adjacent  to  the  hne 
of  said  road,  material  of  earth,  stone,  timber,  etc.,  tor  construction  thereof," 
was  not  intended  to  apply  only  to  public  lands  contiguous  to  or  adjoining 
the  line  of  the  road,  but  may  extend  to  other  lands.  Timber  taken  from 
lands  adjacent  to  the  line  of  the  railroad  may  be  used  for  construction  upon 
any  part  of  it.    United  States  v,  Lynde  (C.  C.  D.  Mont.)  47  Fed.  Rep.  297. 


St.  Paul  &  Sioux  City  R.  Co. 

V. 

Ward  et  al. 
(Minnesota  Supreme  Courts  July  28^  iSpi,) 

Land  Grant— Fixing  Line  of  Route — Filing  IMap— Pre-emption  Rightit — 
Under  the  congressional  land-grant  act  of  March  3,  1857,  the  line  or  route 
•of  the  plaintiffs  railway  could  only  become  definitely  fixed,  so  as  to  pre- 
vent pre-emption  and  homestead  rights  from  attaching  to  particular  tracts, 
by  filing  the  map  of  such  line  or  route  with  the  secretary  of  the  interior. 

Same— Right  to  IMalce  Selection— indemnity  Lands. — As  respects  indem- 
nity lands,  the  right  to  make  selections  did  not  accrue  to  the  railway  com- 
pany till  that  date. 

Same— Homestead  Rigiits.— And  where  a  valid  homestead  right  has  so 
attached,  and  the  occupant  has  in  all  things  complied  with  the  provisions 
of  the  homestead  law,  he  will  be  deemed  to  have  acquired  vested  rights  in 
the  tract  so  occupied,  which  the  courts  will  recognize  and  protect  upon 
the  final  refusal  of  the  land  department  to  allow  him  to  enter  the  land. 
Upon  making  his  final  proof  in  due  form,  hi^ right  to  the  land  becomes 
complete,  and  the  naked  legal  title  held  by  the  United  States  or  its  as- 
signee is  insufficient  to  warrant  a  judgment  m  ejectment  against  him. 

Effect  of  Witiidrawing  Lands  Witiiin  Indemnity  Limits.— An  order  of  the 
land  department,  withdrawing  the  odd-numbered  sections  within  the  in- 
demnity limits,  is  inoperative  as  respects  lands  then  occupied  and  claimed 
by  a  qualified  pre-emptor.  Such  lands  are  not  affected  by  the  withdrawal, 
so  that,  if  subsequently  abandoned,  they  will,  until  a  selection  made  by  the 
railway  company,  be  deemed  still  open  for  homestead  settlement. 

Tiie  Conttrttction  Piaced  by  tiie  Department  upon  its  Orders  of  With- 
<lrawai  are  entitled  to  great  respect,  and,  unless  clearly  unreasonable,  or 
violative  of  some  leeal  principle,  should  be  adopted  and  followed  by  the 
courts.  Following  Hastings  &  D.  R.  Co.  v,  Whitney,  34  Minn.  542,  24 
Am.  &  Eng.  R.  Cas.  106. 

Appeal  from  Blue  Earth  District  Court, 
W.  H.  Norrisy  for  appellant. 
E.  P.  Freeman^  for  respondents. 
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Vanderburgh,  J. — This  action  concerns  the  title  to  a 
quarter  section  of  land  lying  within  the  indemnity  limits  of 
Cm6  tutod.  ^^^  plaintiff's  land  grant.  The  general  land  grant 
act  of  March  3,  1857,  among  other  things,  granted 
to  the  territory  of  Minnesota,  **  for  ttie  purpose  of  aiding  in 
the  construction  of  railroads,  among  others,  from  St.  Paul 
and  St.  Anthony,  via  Minneapolis,  to  a  convenient  point  of 
junction  west  of  the  Mississippi,  to  the  southern  boundary  of 
the  territory,  in  the  direction  of  the  mouth  of  the  Big  Sioux 
river,  every  alternate  section  of  land  designated  by  odd 
numbers  for  six  sections  in  width  on  each  side  of  said  road  ; 
but  in  case  it  should  appear  that  the  United  States  have, 
when  the  line  or  route  01  said  road  was  definitely  fixed,  sold 
any  sections,  or  any  part  thereof,  granted  as  aforesaid,  so 
that  the  right  of  pre-emption  has  attached  to  the  same,  then 
it  shall  be  lawful  for  any  agent  or  agents,  to  be  appointed  by 
the  governor  of  said  territory  or  future  state,  to  select,  sub- 
ject to  the  approval  of  the  secretary  of  the  interior,  from  the 
lands  of  the  United  States  nearest  to  the  tiers  of  sections 
above  specified,  so  much  land  in  alternate  sections  or  parts 
of  sections  as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold  or  otherwise  appropriated,  or  to  which  the  rights 
of  pre-emption  have  attached  as  aforesaid ;  which  lands,  thus 
selected  m  lieu  of  those  sold,  and  to  which  pre-emption 
rights  have  attached  as  aforesaid,  together  with  the  sections 
and  parts  of  sections  designated  by  odd  numbers  as  afore- 
said, and  appropriated  as  aforesaid,  shall  be  held  by  the  ter- 
ritory or  future  state  of  Minnesota  for  the  use  and  purpose 
aforesaid  ;  provided,  that  the  land  to  be  so  located  shall  in 
no  case  be  further  than  fifteen  miles  from  the  line  of  said 
road."  And  thereafter,  by  an  act  approved  May  27,  1857^ 
the  legislature  conferred  the  rights  and  privileges  granted  as 
aforesaid  upon  the  Minnesota  Southern  Railroad  Company^ 
of  which  the  plaintiff  is  the  lawful  successor.  The  question 
to  be  determined  here  is  whether  the  plaintiff  is  entitled  to 
the  premises  in  question,  as  a  part  of  its  indemnity  lands  by 
virtue  of  its  land  grant,  as  against  the  title  of  a  homestead 
claimant  and  settler,  who  was  the  grantor  of  the  plaintiflF. 
The  evidence  is  not  before  us,  and  the  case  is  to  be  deter- 
mined upon  the  findings  of  the  trial  court.  From  these  it 
appears  that  "  on  the  i8th  day  of  June,  1857,  the  railroad  of 
the  plaintiff  was  duly  and  definitely  located  opposite  and  by 
the  land  in  question,  and  a  map  of  such  location  was  duly 
filed  in  the  office  of  the. commissioner  of  the  general  land- 
office  on  the  loth  day  of  August,  1865,  and  the  same  was  duly 
accepted  by  such  commissioner  as  the  final  and  definite  lo- 
cation of  said  railroad."    To  supply  deficiencies  in  place 
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lands,  and  as  provided  by  the  land  ^rant  act,  indemnity  lands 
were  selected  by  the  proper  authority,  including  the  land  in 
question,  in  August,  1871,  and  the  selections  were  thereafter 
duly  approved  in  March,  1872,  and  certified  by  the  secretary 
of  the  interior  to  the  state  of  Minnesota,  "  subject  to  any  in- 
tervening rights  which  might  exist  to  any  of  the  tracts  in  the 
list  as  having  inured  to  said  grant  by  virtue  of  said  selection 
lor  the  benefit  of  plamtifi's  railroad  company,  and  were  in 
form  conveyed  by  the  state  to  the  plaintiff  on  the  7th  day  of 
December,  1872.  *  It  is  also  found  that  the  land  in  contro- 
versy was  at  all  times  public  land  of  the  United  States  to  and 
including  July  6,  1857,  when  one  Rumrill  filed  in  the  local 
United  States  land  office  a  declaratory  pre-emption  state- 
ment, alleging  settlement  thereon  on  the  i8th  day  of  June, 
1857.  This  was  followed  by  suitable  improvements  and  res- 
idence thereon  with  his  family,  so  that  he  was  thereafter  duly 
entitled  to  enter  the  same  as  a  pre-emption  claimant,  unless 
the  rights  of  the  plaintiff  were  prior  and  superior  to  his.  He 
continued  his  improvements  and  residence  till  in  the  month 
of  March,  1863,  having  cultivated  and  improved  40  acres, 
and  erected  a  dwelling-house  and  sheds  and  stables  thereon. 
At  that  time  he  sold  out  his  im provements  to  one  George  W. 
Johnson,  and  moved  away,  and  the  latter  immediately  moved 
into  the  house,  and  settled  upon  the  land  with  his  family, 
and  on  the  i8th  day  of  March,  1863,  duly  entered  the  land 
as  a  homestead  at  the  same  land-office,  and  received  the 
proper  homestead  application  receipt.  He  was  a  citizen  of 
the  United  States,  and  entitled  to  make  such  application. 
He  thereafter  continued  to  occupy  the  land  as  his  home- 
stead, and  to  improve  the  same,  till'October,  1864,  when  he 
entered  the  military  service  of  the  United  States,  in  which 
he  continued  till  the  9th  of  March,  1865,  when  he  died.  His 
widow,  Drucilla  Johnson,  continued  to  reside  on  and  im- 
prove the  premises  during  his  absence,  and  subsequent  there- 
to, down  to  March  9,  1869,  when  she  made  her  final  proof  as 
widow,  in  all  respects  sufficient  and  satisfactory,  and  on  that 
day  received  a  final  duplicate  receipt  therefor,  in  due  form, 
which  was  recorded  March  31,  1869,  in  the  office  of  the  reg- 
ister of  deeds  of  the  proper  county ;  and  she  subsequently, 
for  a  valuable  consideration,  conveyed  the  land  to  these  de- 
fendants, who  continue  to  occupy  and  improve  the  same.  It 
also  appears  that  the  entry  of  George  w.  Johnson  was  can- 
celled, Dy  order  of  the  commissioner  of  the  general  land- 
office,  March  22,  1866.  Of  this  she  had  no  notice,  but  made 
her  final  proof  thereunder  in  1869,  as  before  stated,  which 
was  accepted  by  the  local  land-ofnce.  Her  final  entry  was 
also  cancelled  by  the  commissioner,  June  28, 1 870.    The  home- 
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Stead  entry  of  George  W.  Johnson  was  reinstated  by  the 
commissioner  of  the  general  land-office  in  March,  1883,  and 
a  patent  ordered  to  issue  to  Mrs.  Johnson  on  her  final  proof. 
This  order  was  in  turn  reversed  by  the  secretary  of  the  in- 
terior,  on  the  ground  that  the  lana  had  been  certified  to  the 
state,  and  the  jurisdiction  of  the  land  department  had  ceased. 
No  question  was  made  in  any  of  the  rulings  of  the  land  de- 
partment  as'to  the  sufficiency  of  the  improvements,  qualifica- 
tions of  the  settlers  or  the  regularity  of  the  proceedings,  but 
the  objections  were  based  solely  upon  the  supposed  prior 
right  of  the  plaintiff  to  claim  this  land  as  a  part  of  its  indem- 
nity lands  under  its  grant. 

As  we  interpret  the  findings  of  the  court,  the  line  or  route 
of  the  road  was  definitely  located  bv  the  proper  survey  in 

June,  1857,  but  the  map  of  such  location  was  not 
roato^niiu  ^^^^  ^"^  accepted,  as  finally  adopted,  until  Aug- 
ai*P  ust  10,  1865.     This  last  is  the  date  upon  which  the 

land  grant  acquired  precision,  and  '*  when  the  line 
or  route  of  the  road  became  definitely  fixed, "  within  the  in- 
tent and  meaning  of  the  act  of  cono^ress  first  referred  to. 
Weeks  v.  Bridffman,  41  Minn.  352.  This  is  the  settled  rule, 
as  repeatedly  oeclared  by  the  supreme  court  of  the  United 
States  in  construing  similar  language  in  land-grant  acts. 
Van  Wvck  v.  KnevaTs,  106  U.  S.  360,  10  Am.  &  Eng.  R.  Cas. 
664 ;  W  alden  v,  Knevals,  1 14  U.  S.  374;  Kansas  Pac.  R.  Co.  v. 
Dunmeyer,  1 13  U.  S.  635;  Cedar  Rapids  &  M,  R.R.  Co.  v.  Her- 
ring, 1 10  U.  S.  38, 14  Am.  &  Eng.  R.  Cas.  537.  In  Van  Wyck 
V.  Knevals  it  is  said  :  "  Until  the  map  is  filed  the  company  is 
at  liberty  to  adopt  such  route  as  it  may  deem  best,  after  an 
examination  of  tne  ground  has  disclosed  the  feasibility  and 
advantages  of  different  lines.  But  when  a  route  is  adopted 
by  the  company,  and  a  map  designating  it  is  filed  with  the 
secretary,  and  accepted,  the  route  is  established  and  definitely 
fixed.  "  And  in  Kansas  Pac.  R.  Co.  v.  Dunmeyer,  page  635, 
113  U.  S.,  Justice  Miller  "concedes  that  the  filing  of  the 
map  is  the  act  by  which  the  line  of  the  road  is  definitely 
fixed. ;' 

Until  that  was  done   there  could  be  no  basis  for  ascertain- 
ing  the  deficiency  in  the  place  land,  or  for  any  selections  to 

supply  it ;  and  the  right  to  make  selections,  did 
Urt  iBdeiiiBi.  "^^  accrue  till  that  time,  since  the  lines  of  the  in- 
tjuiidt.        demnity    belt  could  not  be  definitely   fixed   and 

known  except  by  that  act ;  and  not  till  actual  se- 
lection could  the  company  acquire  any  right  or  title  to  any 
of  the  lieu  lands.  Musser  z/.  McRae,  38  Minn.  409,  and  44 
Minn.  344;  Ryan  v.  Central  Pac.  R.  Co.,  99  U.  S.  386;  Kan- 
sas Pac.  R.  Co.  V,  Herring,  1 10  U.  S.  39,  14  Am.  &  Eng.  R. 
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Cas.  537 ;  St.  Paul,  &  S.  C.  R.  Co.  v.  Winona,  St.  P.  R.  Co.,  112 
U.  S.  731;  Vance  v.  Burlington  &  M.  R.  Co.  12  Neb.  285,  io 
Am.  &  Ene.  R.  Cas.  623.  In  Weeks  v.  Bridgman,  41  Minn. 
356,  the  rule  in  respect  to  lands  in  place  is  stated  to  be  this : 
'"  The  laws  relating  to  pre-emption  remained  operative  until 
the  line  of  location  was  definitely  fixed  even  as  to  lands  which 
might  be  found  within  the  proper  limits  of  the  errant. " 
And  for  still  stronger  reasons,  the  lieu  lands  must  be  deemed 
to  remain  open  for  settlement. 

Presumptively,  in  this  instance,  the  entire  grant  remained 
subject  to  pre-emption  or  homestead  settlement  until  the  loth 
day  of  August,  1865,  and  the  indemnity  lands  were 
also  subject  to  such  applications  thereafter,  until  f^*^"'"*' 
duly  selected.     The  homestead  entry  of  Johnson  rtwa^n^u. 
was  made  prior  to  the  date  referred  to ;  and,  un- 
less the  land  had  been  previously   withdrawn  from  entry,  he 
had  acquired  vested  rights  of  which  he  could  not  lawfully 
be  deprived  by  the  land  department. 

It  is,  however,  claimed  that  the  land  was  withdrawn  after 
the  survey  and  location  of  the  route  upon  the  i8th  day  of  June, 
1857.     It  is  intimated  that  there  was  a  withdrawal 
of  all  the  odd  sections  on  the  14th  day  of  March,  ^\^^^f^' 
1857;  ^^^  there  is  no  evidence  of  this,  and  there  1^*4* 
is  no  such  finding,  and  there  certainly  could  be  no 
warrant  for  such    withdrawal.     But  the  record  shows  that 
the  following  order  was  issued  by  the  commissioner  of  the 

feneral  land  office  on  or  about  the  date  thereof:  "  General 
and  Office,  March  26,  1858.  Register  and  Receiver,  Chat- 
field,  Minn. — Gentlemen  :  Official  notice,  under  date  of  the 
22nd  inst.,  has  been  given  to  this  office  by  N.  P.  Causin, 
Esq.,  agent  for  Minnesota  Territory,  of  the  selection  of  the 
odd-numbered  sections  of  land  outside  of  the  six  and  within 
the  fifteen  mile  limits  of  the  Southern  Minnesota  Railroad 
route  for  the  benefit  of  said  road,  in  pursuance  of  the  pro- 
visions of  the  act  of  congress  of  March  3rd,  1857.  You  are 
therefore  hereby  instructed  not  to  permit  pre-emption  dec- 
larations to  be  filed  on  or  entries  made  of  any  lands  in  said 
sections  by  virtue  of  settlements  made  subsequent  to  the 
22d  inst.  The  even  sections  alternate  to  the  sections  above 
indicated  are  still  subject  to  pre-emption  at  the  rate  of 
$1.25  per  acre.  Very  respectfully,  Thos,  A.  Hendricks, 
Commissioner. "  It  does  not  appear,  hoVtrever,  that  any 
map  of  the  general  route  of  the  road  or  of  the  line  lo- 
cated in  June,  1857,  was  made  and  filed,  or  any  record 
thereof  made  in  the  general  land  office,  prior  to  August 
10,  1865,  so  as  to  indicate  the  lines  within  which  the  with- 
drawal might  become  operative,  or  that  any  specific  tract 
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was  within  the  land  ^rant ;  and  it  seems  to  us  that  it  was 
incumbent  on  the  plaintiff  to  establish  the  existence  of  some 
such  record  as  a  part  of  its  case,  in  order  to  eive  any 
effect  to  the  withdrawal  in  this  case.  But,  conceding  that 
there  was  sufficient  evidence  before  the  commissioner  to 
warrant  the  exercise  of  his  discretion,  and  that  the  order 
should  be  treated  as  a  valid  executive  order,  authorita- 
tively issued,  it  is  clear  that  it  did  not  operate  to  with- 
draw the  particular  tract  in  question,  for  a  valid  pre-emp- 
tion right  had  already  attached  thereto,  and  it  was  then 
claimed  and  occupied  by  a  qualified  pre-emptor,  whose  dec- 
laratory statement  had  been  duly  filed.  The  land  was  not, 
therefore,  withdrawn  by  that  order.  It  stood  just  as  if  there 
had  been  no  withdrawal  at  all,  and,  being  within  the  indem- 
nity belt,  if  it  became  vacant  it  would  be  subject  to  be  se- 
lected for  the  plaintiff,  unless  sooner  taken  by  a  settler ;  but 
it  would  be  open  to  the  first  comer,  and  wnen  Rumrill  re- 
linquished  his  claim,  and  sold  out  his  improvements  to  John- 
son,  it  was  open  to  the  latter's  homestead  entry.  This  is  in 
conformity  with  the  uniform  rulings  and  construction  of  the 
land  department  of  the  government  extending^  through  many 
years,  as  applied  to  indemnity  lands  as  well  as  to  those  in 
place. 

The  withdrawal  in  this  instance  was  not  required  by  the 
act  of  congress,  but  was  issued  by  the  commissioner,  and  the 
construction  gfiven  by  the  department  to  the  effect 
^•piirtiBMi!  ^^  ^^^  ^^"  orders  in  such  cases,  and  not  in  contra- 
vention  of  any  rule  of  law,  is  entitled  to  great  re- 
spect.  And  the  rule  adopted  is  to  construe  such  orders 
strictly  in  favor  of  the  |fovernment,  that  is  to  say  as  operat- 
ing  inprossentiy  and  not  tnfuturo,  and  lands  are  therefore  ex- 
cludeci  from  a  withdrawal  as  from  a  grant.  It  is  eminently 
proper  that  the  courts  should  place  a  similar  construction 
upon  these  orders  of  the  land  department.  Hastings  &  D. 
R.  Co.  V,  Whitney,  132  U.  S.  366,  40  Am.  &  Eng.  R.  Cas.426^ 
34  Minn,  542,  24  Am.  -&  Eng.  R.  Cas.  106,  and  cases  cited. 
See  Prest  v.  Railroad  Co.,  2  Dec.  JDep.  Int.  506,  and  cases ; 
Railroad  v.  Waldron,  7  Dec.  Dep.  Int.  182.  Upon  making  her 
final  proof,  Drucilla  Johnson's  right  to  the  land  became  com- 
plete. Her  equitable  title  she  then  had  a  right  to  convey  to 
the  defendants,  who  stand  in  her  shoes.  Lang  v.  Morey,  40 
Minn.  ^96,  and  cases  cited.  It  is  not  material  whether  the 
naked  legal  title  is  still  in  the  United  States  or  has  formally 
passed  to  the  plaintiff.  In  either  case  the  plaintiff  is  not  en* 
titled  to  recover  in  this  action. 

Judgment  affirmed. 

Mitchell,  J.,  took  no  part. 
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Land  Grants  to  Railroad  Companies— Rights  of  Homestead  and  Pre-emp* 
tion  Claimants.— See  >Iorthern  Pac.  R.  Co.  v,  Sanders  (C.  C.)  46  Am.  & 
Eng.  R.  Cas.  431,  note  445 ;  Savannah  etc.  R.  Co.  z/.  Davis,  43/^.  542,  note 
649. 

Land  Grant— Wiien  Pre-emption  Right  Attaches.— In  Weeks  v.  Bridgmai* 
(Minn.  June  30,  1891)  49  N.  W.  Rep.  191,  the  land  in  controversy  is  within 
the  limits  of  the  land  grant  of  the  St.  P.  &  P.  R.  Co.,  which  claims  title 
under  the  act  of  March  3,  1857.  It  was  included  in  a  section  of  land 
which  was  improved  and  occupied  by  a  mail  contractor  in  1855,  who  claimed 
to  be  entitled  to  enter  the  same  by  pre-emption  under  the  act  of  March 
3'  1855,  and  his  application  to  enter  the  same,  afterwards  recognized  and 
approved  by  the  land  department  of  the  government,  was  made  before  the 
railroad  company  became  entitled  to  the  land  under  the  provisions  of  the 
land  grant  act.  The  court  held  that  a  pre-emption  right  had  attached^ 
within  the  meaning  of  the  last  named  act,  and  that  the  section  of  land  in 
controversy  did  not  enure  to  the  railway  company  as  a  part  of  its  land 
grant. 


United  States 

^• 

Southern  Pacific  R.  Co.  et  al 

(J7,  S.  Circuit  Courts  S,  D.  California ^  June  22^  rSpT^ 
46  Fed,  Rep,  683) 

Land  Grant — Consolidation  of  Railroad  Companies. — The  Act  of  Congress 
of  March  3,  1871,  authorized  the  Southern  Pacific  Railroad  Company  of 
California,  subject  to  the  laws  of  California,  to  construct  a  certain  line  of 
railroad,  and  granted  it  certain  lands.  The  Southern  Pacific  Railroad 
Company,  as  it  then  existed,  accepted  said  grant,  and  filed  its  plat  of  defi- 
nite location  in  the  proper  office  August  12,  1873.  Said  Southern  Pacific 
Railroad  Company,  as  authorized  by  the  laws  of  California  in  force  at  the 
time  of  the  passage  of  the  Act  of  Congress,  consolidated  with  other  com- 
panies under  the  name  of  the  Southern  Pacific  Railroad  Company,  a  part 
of  its  object,  as  stated  in  the  articles  of  amalgamation,  being  to  construct 
the  railroad  mentioned  in  said  act.  Thereafter  said  consolidated  companv 
completely  built  said  road,  as  required  by  said  act,  and  the  road  so  built 
was  accepted  by  the  president,  and  has  performed,  to  the  satisfaction  of 
the  government,  all  the  services  required  of  it  under  said  act.  Held,  that 
said  consolidated  company,  if  not  technically,  is  substantially,  the  same 
company  to  which  said  Act  referred.  Affirming  Southern  Pac.  R.  Co.  v^ 
Poole.  12  Sawy.  (U.  S.)  544.  32  Fed.  Rep.  451 ;  U.  S.  v.  Southern  Pac.  R. 
Co..  and  U.  S.  v,  Colton  Marble  &  Lime  Co..  45  Fed.  Rep.  596. 

Amalgamation  Recognized  by  Congress. — Pursuant  to  state  authority,, 
recod^nized  by  and  made  a  part  of  the  congressional  grant  of  March  3,  1871,, 
the  S.  P.  R.  K.  Co.,  April  15. 187 1,  filed  amended  articles  of  incorporation  ; 
and  August  12,  1873,  fi^^d,  together  with  the  S.  P.  Branch  R.  R.  Co.,  arti- 
cles of  amalgamation  and  consolidation,  under  the  name  of  the  S.  P.  R.  R.. 
Co.  Held^  tnat  while  in  one  sense  a  new  corporation  was  formed,  each 
was  substantially  and  practically  the  same  S.  r.  R.  R.  Co.  mentioned  in 
the  acts  of  congress,  and  was  so  recognized  by  congress,  and  that  the  arti- 
cles of  amendment,  amalgamation  and  consolidation  were  authorized  b^ 
congressional  as  well  as  by  state  legislation. 
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Same — Same. — Commissioners  having  from  time  to  time  been  appointed 
to  rep>ort  in  regard  to  the  construction  of  the  Southern  Pacific  Railroad, 
Xhe  road  having  been  accepted  by  the  president,  and  having  been  used  by 
the  government  in  the  transportation  of  mail,  military  stores,  etc.  Held, 
that  these  acts  were  acts  recognizing  the  defendant  company  as  the  S.  P. 
R.  R.  Co.  to  which  the  Act  ofMarch  3. 1871,  applies,  and  that  the  defend- 
ant company,  being  subject  to  burdens  imposed  by  the  act,  is  entitled  to 
the  benefits  conferred  by  it  as  a  consideration  for  tliose  burdens. 

Grant  to  Railroad  Company— Its  Successors  and  Assigns. — Act  Cong. 
July  27,  1866,  having  expressly  granted  lands  to  the  S.  P.  R.  R.  Co.,  tfs 
successors  And  assigns,  it  is  held,  that  if  the  consolidated  company,  with  the 
amended  articles  of  incorporation,  is  not  technically  the  same  corporation, 
referred  to  in  Act  March  3,  187 1,  it  is  within  the  express  provisions  of 
xhe  grant,  being  the  successor  or  assign  of  said  company. 

Inchoate  Grants  Were  not  Contemplated  by  Congress  when  it  provided 
^or  deductions,  but  lands  that  had  been  effectively  granted,  and  to  which 
the  title  has  passed,  or  shall  effectively  pass,  and  finally  become  effect- 
ively vested  in  the  grantees  upon  the  performance  of  the  prescribed  con- 
•ditions. 

Proviso  in  Grant— Rights  of  Prior  Grantee.— The  section  of  Act  Cong. 
March  3,  187 1.  granting  lands  to  the  Southern  Pacific  Railroad  Company, 
provided  that  said  section  should  in  no  way  affect  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &  Pacific  Company.  Held,  that 
this  language  did  not  constitute  an  exception  from  the  grant,  nor  a  reser- 
vation in  favor  of  the  United  Sutes,  but  that  it  made  the  grant  to  the 
Southern  Pacific  Railroad  Company  subject  and  subordinate  to  any  rights 
the  Atlantic  &  Pacific  Company,  a  prior  grantee,  may  then  have  secured, 
or  might  thereafter  acquire  under  the  law. 

Right  to  Earn  Land  Grant.— The  present  and  prospective  rights  of  the  At- 
lantic &  Pacific  Company  were  to  secure  the  odd  sectioris  of  land  pro- 
vided for  along  the  line  of  the  road  they  should  build  bv  actually  building 
the  road  and  earning  the  lands  by  performing  the  acts  required.  Their 
rights  were  to  earn  the  lands,  and  not  to  obtain  them  without  earning 
them. 

Forfeiture  of  Grant— Noncompliance  with  Conditions. — As  the  Atlantic 
.&  Pacific  Company  never  did  comply  with  the  condition  of  the  grant  to 
it,  and  as  all  of  its  rights  thereunder  became  forfeited  in  1886,  by  Act  of 
Congress,  because  of  such  noncompliance,  its  rights  'have  never  ripened 
into  an  effective  grant,  and  now  they  never  can  so  ripen.  The  only  con- 
•dition  imposed  upon  the  grant  to  the  Southern  Pacific  Railroad  Company 
has  thus  become  inoperative. 

Same— Failure  of  Prior  Grant.— The  Southern  Pacific  Railroad  Com- 
pany, having  performed  all  the  conditions  required  of  it  by  the  Act  of  1871. 
"thereby  acquired  aright  to  the  odd  sections  for  the  prescribed  distance  on 
each  side  of  the  road,  subject  only  to  be  defeated  by  the  Atlantic  &  Paci- 
fic Company  having  an  older  grant,  and  filing  its  map  of  definite  location, 
:and  performing  the  other  conditions  necessary  to  earn  the  lands ;  but  the 
Atlantic  &  Pacific  Company  never  having  performed  said  conditions,  and 
its  grant  having  been  declared  forfeited  by  congress,  the  lands  never  were 
rgranted  to  it,  within  the  meaning  of  the  Act  of  Congress,  and  the  ^nt  to 
the  Southern  Pacific  Railroad  Company  therefore  became  effective  and 
perfect  without  in  any  way  affecting  or  impairing  any  rights  of  the  Atlan- 
tic &  Pacific  Company. 

Act  of  1866— Effect  on  Grant  to  Southern  Pacific. — No  claim  in  the  Act 
of  July  27,  1866.  granting  lands  to  the  Atlantic  &  Pacific  Company  under 
the  facts  before  stated  defeats  the  grant  to  the  Southern  Pacific  Railroad 
Company  to  the  odd  sections  lying  within  the  primary  limits  of  the  grant. 
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In  Equity. 

W.  H.  H.Miller,  Atty.  Gen.,  Willoughby  Cole,  U.  S.  Atty.^ 
and  Joseph  H.  Call,  Sp.  Asst.  U.  S.  Atty. 

Joseph  D,  Redding  and  Chapman  &  Hendrick,  for  defend- 
ants. 

Before  Sawyer,  Circuit  Judge,  and  Ross,  District  Judge. 

Sawyer,  J. — These  are  suits  brought  against  the  Southern 
Pacific  Railroad  Company,  and  parties  who  have  purchased 
the  land  described,  and  derived  title  thereto  from 
the  Southern  Pacific  Railroad  Company,  to  deter-  c»^  ■»•!•«— 
mine  the  adverse  claim  of  title  to  said  lands  and  to  ptttidoaV 
restrain  defendants  from  cutting  timber  thereon, 
or  from  hereafter  setting  up  any  claim  of  title  to  said  lands* 
The  lands  involved  in  suit  No.  177  are  sections  i,  11,  and  jj 
of  township  3,  and  section  35  of  township  4  N.,  of  range 
15  W.,  San  Bernardino  meridian;  and  those  in  suit,. 
No.  178,  section  23,  township  4  N.,  range  15  W., 
same  meridian.  These  lands  are  claimed  by  defendants 
under  the  act  of  congress  of  March  3,  1871,  "  to  incorporate 
the  Texas  Pacific  Railroad  Co.,  and  to  aid  in  the  construc- 
tion of  its  road,  and  for  other  purposes."  16  St.  573.  Sec- 
tion 23  of  said  act  is  as  follows  :  "  That  for  the  purpose  of 
connecting  the  Texas  Pacific  Railroad  with  the  city  of  San 
Francisco,  the  Southern  Pacific  Railroad  Company  ot  Cali- 
fornia is  hereby  authorized  {subject  to  the  laws  oj  California) 
to  construct  a  line  of  railroad  from  a  point  at  or  near  Tehat- 
chapa  Pass,  by  way  of  Los  Angeles,  to  the  Texas  Pacific 
Railroad  at  or  near  the  Colorado  river,  with  the  same  rig^hts, 
grants,  and  privileges,  and  subject  to  the  same  limitations^ 
restrictions,  and  conditions  as  were  granted  to  said  Southern 
Pacific  Railroad  Company  of  California,  by  the  act  of  July 
twenty-seven,  eighteen  hundred  and  sixty-six."     16  St.  579. 

Section  18  of  the  act  conferring  rights  upon  the  Atlantic 
&  Pacific  Railroad,  referred  to  in  the  section  quoted  and  con- 
ferring the  rights  under  which  defendants  claim,  is  in  the 
following  language  :  **  That  the  Southern  Pacific  Railroad, 
a  company  incorporated  under  the  laws  of  the  state  of  Cali- 
fornia, is  hereby  authorized  to  connect  with  the  said  Atlantic 
&  Pacific  Railroad,  formed  under  this  act,  at  such  point, 
near  the  boundary  line  of  the  state  of  California,  as  they 
shall  deem  most  suitable  for  a  railroad  line  to  San  Francisco, 
and  shall  have  a  uniform  gaug;e  and  rate  of  freight  or  fare 
with  said  road  ;  and  in  consideration  thereof,  to  aid  in  its 
construction,  shall  have  similar  grants  of  land,  subject  to  all 
the  conditions  and  limitations  herein  provided,  and  shall  be 
required  to  construct  its  road  on  the  like  regulations,  as  to 
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time    and   manner,  with   the  Atlantic  &  Pacific  Railroad 
herein  provided  for." 

And  the  provision  of  the  same  act,  made  applicable  to  the 
Southern  Pacific  Railroad  Company,  and  granting  it  lands 
putting  it  upon  the  same  footing  in  all  particulars  with  the 
Atlantic  &  Pacific  Railroad  Company  incorporated  by  the 
same  act,  is  as  follows  :  **  And  be  it  further  enacted,  that 
there  be  and  hereby  is  granted  to  the  Atlantic  &  Pacific 
Railroad  Company,  [substitute  Southern  Pacific  Railroad 
Company,]  its  successors  and  assigns,  for  the  purpose  of  aid- 
ing in  the  construction  of  said  railroad  and  telegraph  line  to 
the  Pacific  Coast,  and  to  secure  the  safe  and  speedy  trans- 
portation of  the  mails,  troops,  munitions  of  war,  and  public 
stores,  over  the  route  of  said  line  of  railway  and  its  branches, 
every  alternate  section  of  public  land,  not  mineral,  desig- 
nated by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  railroad  hne,  as  said 
company  may  adopt,  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per  mile  on  each 
side  of  said  railroad  whenever  it  passes  through  any  state, 
and  whenever,  on  the  line  thereof,  the  United  States  have 
full  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other  claims  or  rights, 
at  the  time  the  line  ot  said  road  is  designated  by  a  plat 
thereof,  filed  in  the  office  of  the  commissioner  of  the  general 
land  office  ;  and  whenever,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  shall  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  or  ore-empted,  or 
otherwise  disposed  of,  other  lands  shall  be  sflected  by  said 
company  in  lieu  thereof,  under  the  direction  of  the  secretary 
of  the  interior,  in  alternate  sections,  and  designated  by  odd 
numbers,  not  more  than  ten  miles  beyond  the  limits  of  said 
alternate  sections,  and  not  including  the  reserved  numbers: 
provided,  that  if  said  route  shall  be  found  upon  the  line  of 
any  other  railroad  route,  to  aid  in  the  construction  of  which 
lands  have  been  heretofore grantedby  the  United  States,  as  far 
as  the  routes  are  upon  the  same  general  line,  the  amount  of 
land  heretofore  granted,  shall  be  deducted  from  the  amount 
granted  by  this  act."     14  St.  294,  §  3. 

Substitute  in  this  section  the  words,  "  the  Southern  Pacific 
Railroad  Company  "  for  the  words,  "  the  Atlantic  &  Pacific 
Railroad  Company,"  and  we  shall  have  the  grant  to  the 
Southern  Pacific  Railroad  Company  both  by  the  act  of  1866, 
and  the  act  of  187 1. 

Soon  after  the  passage  of  the  said  act  of  March  3,  1871,  to 
wit:  on  April  3,  1871,  the  Southern  Pacific  .Railroad  Com- 
pany as  it  then  existed,  designated  the  line  of  its  road  from 
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Tehatchapa  Pass  by  way  of  Los  Angeles,  to  Fort  Yuma,  on 
the  Colorado  river,  which  it  on  that  day  filed  in  the  office  of 
the  commissioner  of  the  general  land  office,  and  thereby  the 
grant  under  said  act  of  congress  attached  to  all  the  odd  sec- 
tions ot  land,  to  which  it  could  attach  under  the  provisions 
of  said  act  of  congress.  Afterwards,  on  the  12th  day  of 
August,  1873,  the  said  Southern  Pacific  Railroad  Company, 
in  all  respects  as  authorized  by  the  laws  of  the  state  of  Cali- 
fornia, existing  and  in  force  before  and  at  the  tin[>e  of  the 
passage  of  said  act  of  congress  of  March  3,  1871,  incorpora- 
ting the  Texas  Pacific  Railroad  Company,  amalgamated  and 
consolidated  with  several  smaller  companies  as  shown  by 
Exhibits  A,  B,  annexed  to  the  bill  of  complaint  in  these  cases; 
the  said  consolidated  company  being  called  by  the  name  of 
**  The  Southern  Pacific  Railroad  Company,"  a  part  of  the 
object  stated  in  said  articles  of  amalgamation  being  to  con- 
struct **a  line  of  railroad  from  a  point  at  or  near  Tehatchapa 
Pass  by  way  of  Los  Angeles,  to  the  Texas  Pacific  Railroad 
at  or  near  the  Colorado  river,  a  distance  of  three  hundred 
and  twenty-four  miles  as  near  as  may  be,"  in  pursuance  of 
said  provisions  granting  the  right  so  to  build  a  railroad  to 
the  Southern  Pacific  Railroad  Company  as  provided  in  said 
secrton  23,  in  said  act,  incorporating  said  Texas  Pacific  Rail- 
road Company,  hereinbefore  cited,  said  company  having 
been  amalgamated  and  consolidated  under  the  same  name 
and  style  as  the  principal  company  so  incorporated  and 
amalgamated,  viz.:  "The  Southern  Pacific  Rail^-oad  Com- 
pany." The  said  amalgamated  and  consolidated  company 
•afterwards  built  the  said  railroad  along  the  line  so  hereinbe- 
fore designated  from  Tehatchapa  Pass  by  the  way  of  Los 
Angeles  to  the  Colorado  river,  and  fully  completed  the  same 
within  the  time,  and  in  all  respects,  as  required  by  said  act . 
of  congress;  and  the  said  several  sections  were  examined 
from  time  to  time,  and  reported  upon  to  the  president  by 
commissioners  appointed  for  the  purpose,  and  the  whole  line 
accepted  by  the  president.  Ever  since  its  completion  and 
acceptance,  the  said  road  has  performed  to  the  satisfaction 
of  the  United  States  government,  all  the  services,  such  as 
carrying  the  mails,  transporting  troops,  supplies,  etc.,  in  all 
respects  as  required  by  the  provisions  of  said  act  of  congress 
incorporating-  the  Texas  Pacific  Railroad  Company;  and 
said  services  have  been  accepted  by  the  United  States. 

The  Atlantic  &  Pacific  Railroad  Company,  on  March  12, 
1872,  long  subsequent  to  the  definite  location  of  the  line  of 
the  Southern  Pacific  line,  and  after  it  commenced  building 
its  road,  filed  in  the  office  of  the  secretary  of  the  interior — 
not  in  the  office  of  the  commissioner  of  the  general  land 
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office — two  maps  of  portions  of  a  line  of  road  in  the  state  of 
California.  These  were  the  first  m£ips  of  any  part  of  the 
contemplated  road  in  California  ever  nled.  These  maps  are 
designated  "  Master's  Exhibits  Nos.  122  and  127."  Some 
time  subsequently,  the  said  company  filed  in  the  same  office^ 
two  other  maps  designated  '*  Master's  Exhibits  Nos.  130  and 
131."  These  are  the  only  maps  filed  relating  to  the  location 
of  the  California  portion  of  the  Atlantic  &  Pacific  road.  The 
Atlantic  &  Pacific  Railroad  Company  never  constructed  any 
portion  of  the  road  authorized  to  be  constructed  by  it,  in  the 
state  of  California ;  and  for  failure  to  construct  said  road  or 
any  part  of  it,  congress,  on  July  6,  1886,  passed  an  act  declar- 
ing a  forfeiture  of  all  lands  within  the  state  of  California, 
before  granted  to  it,  to  aid  in  the  construction  of  the  road. 
24  St.  123.  The  lii\e  of  the  Atlantic  &  Pacific  Railroad,  as 
shown  upon  said  maps  filed  in  the  office  of  the  secretary  of 
the  interior,  crosses  the  line  of  the  Southern  Pacific  Railroad 
as  located  by  its  said  maps  and  as  constructed  from  Tehatchapa 
Pass  by  the  way  of  Los  Angeles  to  the  Colorado  river,  but 
said  lines  are  not  located  along  the  same  general  route.  The 
lands  in  controversy  lie  within  20  miles  of  both  of  said  lines 
as  so  located  and  shown,  where  they  cross  each  other.  The 
said  lands  have  been  conveyed  by  the  said  Southern  Pacific 
Railroad  Company,  respondent,  which  constructed  its  road 
as  aforesaid,  to  the  other  respondents  to  this  suit,  and  the 
title  so  conveyed,  is  now  vested  in  them. 

The  first  point  made  by  complainants  is,  that  the  present 
Southern  Pacific  Railroad  Company,  which  built  the  road 
PrewAt  floa.  ^^^^^  ^^^  amalgamation  and  consolidation  with 
psAy  ii  ideal  sundry  smaller  roads  mentioned,  under  the  same 
tiMiconpaAj  name  as  the  old  company,  and  professedly  for  the 
lowhieh  same  purpose,  made  in  pursuance  of  the  statutes 
■iide.^'*  ^^  ^^^  state  of  California,  authorizing  such  consoli- 
dation and  amalgamation,  which  statutes  were  in 
force  at  the  date  of  the  congressional  grant  in  question,  and 
prior  to  which  consolidation  the  grant  by  congress  was 
made,  and  which  road  was  to  be  built  in  accordance  with 
the  laws  of  the  state  of  California,  is  not  the  identical  South- 
ern Pacific  Railroad  Company,  to  which  the  act  referred, 
and  the  grant  was  made,  and  therefore,  that  the  defendant 
took  nothing  under  the  act  of  congress. 

This  point  is  not  new  in  this  court,  as  it  was  fully  consid- 
ered  and  overruled  in  Southern  Pac.  R.  Co.  v.  roole,  12 
Sawy.  (U.  S.)  544,  545, 32  Fed.  Rep.  451.  Again,  the  point  was 
made  and  earnestly  urged  in  the  southern  district  of  Cali- 
fornia, in  U.  S.  V.  Southern  Pac.  R.  Co.  and  U.  S.  v.  Colton, 
Marble  &  Lime  Co.,  and  the  district  judge  in  an  able  opin- 
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ion,  concurred  in,  on  this  point,  by  the  circuit  judge, 
thoroughly  examined  the  point,  and  overruled  it,  citing  with 
approval  also  the  case  of  Southern  Pac.  R.  Co.  v.  roole, 
re^rred  to,  and  affirming  it.  (14  Sawy.  (U.  S.)  623,  45  Fed. 
Rep.  596  et  seq.)  See,  also,  Southern  Pac.  R.  Co.  v.  Orton,  6 
Sa\vy.(U.  S.)  160,  32  Fed.  Rep.  457.  We  shall  adhere  to  the 
ruling  made  in  these  cases  till  the  point  is  otherwise  deter- 
mined  by  the  supreme  court. 

It  is  earnestly  urged  on  the  part  of  the  respondents,  that 
the  filing  in  the  office  of  the  secretary  of  the  interior^  of  the 
fragmentary  maps  of  the  location  of  the' line  of  the  contem- 

Elated  Atlantic  k.  Pacific  road,  and  to  points  not  authorized 
y  the  law,  does  not  constitute  a  location  of  the  line  in  such 
sense,  or  legal  form,  as  to  give  any  right  whatever  under 
the  act,  to  the  Atlantic  &  Pacific  Company ;  and,  that,  it  in 
no  way  afiEects  the  action  or  rights  of  the  Southern  Pacific 
Company.  For  the  purposes  of  this  case,  however,  without 
deciding,  or  discussing  the  matter,  I  shall  assume  that  the 
filing  ofthese  maps  in  the  office  of  the  secretary  of  the  inte- 
rior,  instead  of  the  commissioner  of  the  general  land  office,  to 
have  been  so  far  regular,  and  in  accordance  with  the  law 
granting  the  rights  contemplated  to  the  company,  since, 
upon  the  view  I  take  upon  the  rights  of  the  parties,  and  of 
the  effect  of  the  act  forfeiting  the  grant  to  the  Atlantic  & 
Pacific  Company,  it  will  not  be  necessary  to  decide  the  point 
raised. 

The  only  remaining  question  is,  whether,  in  view  of  all  the 
facts  of  the  case,  the  clause  in  the  provision  of  section  23  in 
the  act  of  1871,  "that  this  section  snail  in  no  way  pr^^i^i, 
affect  or  impair  the  rights,  present,  or  prospective,  aet-Bi^iitaof 
of  the  Atlantic  &  Pacific  Railroad  Company,  or  any  Atumtic  and 
other  railroad  company,"  or  any  clause  in  the  act  ^^^^^^c®* 
of  1866,  under  the  facts  of  the  case,  defeats  the  erant  to 
the  Southern  Pacific  Railroad  Company  to  these- lanos,  which 
lie  within  the  primarv  limits  of  the  grant?  This  question  did 
not  arise  in  U.  S.  v.  S^outhern  Pac.  K.  Co.  and  U.  S.  v.  Colton 
Marble  &  Lime  Co.,  14  Sawy.  (U.  S.)  620,  45  Fed.  Rep.  596. 
It  is  now  directly  presentedf  however,  and  we  address  our- 
selves to  its  consideration  and  solution.  In  my  judgment, 
neither  the  proviso  to  section  23  of  the  act  of  1871,  nor  any 
provision  of  the  act  of  1866,  defeats  the  title  to  the  lands  in 
question,  in  view  of  all  the  facts  in  the  case.  That  proviso  is 
as  follows :  "  Provided  however,  that  this  section  shall  in 
no  way  affect  or  impair  the  rights  present  or  prospective  of  the 
Atlantic  &  Pacific  Railroad  Company,  or  any  other  company." 
Now  what  is  the  fair  import  of  this  language  ?  What  was 
the  intent  of  congress,  in  view  of  the  important  objects 
51  A.  &  E.  R.  Cos.— 22 
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sought,  in  making  the  grant  to  respondents,  in  adopting  this 
peculiar  language  ?  It  is  not  the  language  of  exception  from 
the  grant,  of  any  lands  that  the  Atlantic  &  Pacific  Company 
mi^ht  lay  claim  to  without  earning  them  under  the  statute. 
It  is  not  the  language  of  exception  at  all.  On  the  contrary,  it 
merely  made  the  grant  to  defendant,  subordinate,  and  subject 
to  any  rights,  that  the  Atlantic  &  Pacific  Company  may  then 
have  secured,  or  niight  thereafter,  acquire  under  the  law, 
authorizing  it  to  acquire  lands,  by  the  performance  of  the  acts 
prescribed.  Congress  intended  that  the  respondent  should 
not  interfere  with  any  lands  which  that  other  company  should 
lawfully  earn.  It  simply  intended  to  protect  any  rights,  that 
it  should  acquire,  by  performing  the  required  acts.  What 
were  "  the  rights,  present  and  prospective  of  the  Atlantic  & 
Pacific  Railroad  Company?"  Their  rights  were  to  secure 
the  odd  sections  of  land  provided  for  along  the  line  of  the 
road  they  should  build,  by  actually  building  the  road^  and  earning 
the  lands  by  performing  the  acts  required,  T/ieir  rights  were  to 
earn  the  lands,  and  not  to  obtain  them  without  earning  them. 
Congress  has  nowhere  provided,  or  contemplated,  that  this 
company  should  file  a  plat  of  a  route  for  a  railroad,  and  then 
play  the  role  of  the  dog  in  the  manger,  and'neither  build  the 
road  itself,  and  thereby  earn  the  lands,  nor  allow  the  respond- 
ents to  build  one,  and  earn  the  lands  under  another  grant. 
The  Atlantic  &  Pacific  Company  never  did  any  thing  to  earn 
these  lands,  except  to  file,  what  it  was  pleased  to  term  a  "  map 
of  the  location  of  its  route,"  six  years  after  the  date  of  the 
grant,  and  one  year  after  the  respondent  had  located  its 
road  under  the  grant,  made  five  years  subsequently,  and 
after  it  had  commenced  building  the  road;  and  for  failure 
to  comply  with  the  terms  of  the  grant,  by  the  Atlantic 
&  Pacific  Company;  conorress,  in  1886,  (24  St.  123,  124,) 
passed  an  act  forfeiting  its  right  to  earn  these  lands  al- 
together. Thus  its  rights  "  present "  and  **  prospective," 
have  never  ripened  into  an  effective  grant,  and  now  they 
never  can  so  ripen.  They  now  have,  and  can  have  no 
further  rights  in  these  lands,  whether  the  respondents 
get  them  or  not.  The  building  of  its  road  ;  by  the  respond- 
ents, and  earning  these  lands,  which  the  other  party  has  itself 
failed  to  earn,  and  now  never  can  earn,  can  in  no  possible 
way  "  effect  or  impair  "  any  rights  the  other  company  now 
has,  or  ever  did  have.  And  had  that  company  built  the  road, 
and  earned  the  lands,  the  respondent  woulcl  not  have  got 
them,  for  that  would  have  been  to  affect  or  impair  its  rights. 
T\iQ present  right  of  the  Atlantic  &  Pacific  Company  was 
to  earn  the  lands  by  the  performance  of  the  required  con- 
ditions, and  t\iQ  prospective  rights,  the  right  to  have  the  lands 
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when  so  earned.  This  is  all  there  is  of  it,  and  it  did  neither. 
Now  the  grant  to  the  Southern  Pacific,  being  subject,  and 
subordinate,  to  those  rights,  could  not  in  any  way,  or  in  any 
degree,  have  affected,  or  impaired  them,  because  the  Atlan- 
tic &  Pacific  Railroad  Company,  had  it  performed  the  con- 
ditions would  have  taken  the  said  land  under  the  act.  It 
utterly  failed  to  perform  the  conditions,  and  all  its  rights  have 
been  forfeited,  and  now  the  patenting  of  the  lands  to  the 
Southern  Pacific  cannot  in  ajiy  way  possible  affect  any  of 
these  rights  which  do  not  now  exist.  Thus  the  rights  of  the 
Atlantic  &  Pacific  Company  present  or  prospective,  never 
could  have  been  affected  by  the  acts  of  the  Southern  Pacific, 
which  only  took  the  lands  m  case  the  other  company  did  not. 
It  seems  to  me,  that  any  other  view,  is  utterly  untenable. 
The  respondent  was  in  the  position,  that  it  was  compelled  to 
take  its  grant  subordinate,  and  subject  to  the  prior  grant.  It 
only  took  what  would  not  be  required  to  satisfy  the  prior  valid 
claim,  had  the  work  been  performed.  The  prior  claimant 
failed  to  acquire  anj^  real  right  to  the  lands,  by  earning  them, 
and  they  were  forfeited  and  left  to  the  respondent  to  earn 
under  its  grant,  and  it  has  faithfully  earned  them  without  in 
the  slightest  degree  "affecting  or  impairing  any  prior  rights" 
**  present  or  prospective,"  and  it  now  cannot  impair  them.  It 
seems  to  me,  that  the  respondent  is  justly  entitled  to  these 
lands  under  its  grant.  An  exception,  from  a  grant,  is  an  en- 
tirely different  matter  from  taking  a  grant  subject  to  other 
claims  or  rights,  as  is,  manifestly,  the  case  here.  When  the 
other  claims  are  satisfied,  or  lost,  the  .  grantee,  subject  to 
those  rightS;  takes  what  is  left.  The  proviso  in  section  23  of  the 
act  of  1 87 1,  seems  to  nte^  clearly  to  prescribe  all  the  limitations 
intended  by  congress  in  that  act  to  be  put  upon  the  grant  to  re- 
spondent.  It  is  specific  and  clear  on  this  point,  and,  only 
intended  to  be  subject  to  any  rights  that  should  be  actually 
acquired  and  perfected  under  any  prior  act.  The  reference 
to  the  act  of  1866,  does  not  modify  the  provision  in  this  par- 
ticular  section.  It  puts  no  restriction  upon  respondent,  not 
expressly  put  upon  the  Southern  Pacific  Company  by  the 
act  of  1866,  and  that  act,  in  the  precise  language  used,  taken 
literally,  or  substantially,  does  not  affect  this  point.  In  that 
act,  the  Southern  Pacific  Company  was  put  upon  the  precise 
footing  with  the  Atlantic  &  Pacific  Companv.  Both  took 
under  the  same  act,  upon  equal  terms.  In  the  act  of  1871, 
the  Southern  Pacific  Company  was  put  upon  the  same  foot- 
ing  as  the  Southern  Pacific  Company  was  put  b^  the  act  of 
1866.  The  proviso  in  section  3  of  the  latter  act  is — "  That  it 
said  route  shall  be  found  upon  the  line  of  any  other  railroad 
route,  to  aid  in  the  construction  of  which  lands  have  been 
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heretofore  granted  by  the  United  States,  as  far  as  the  routes 
are  upon  the  same  general  line,  the  amount  of  land  heretofore 
granted  shall  be  deducted  from  the  amount  granted  by 
this  act."  The  language  is  "  have  been  heretofore  granted;  " 
that  is  to  say,  granted  before  the  passage  of  the  act  of  iS66^ 
not  the  act  of  187 1.  The  rights  of  the  Southern  Pacific,  granted 
by  section  18,  were  not  affected  by  any  act  that  should  be 
thereafter  passed,  and  the  rights  of  the  Southern  Pacific 
Conipany  under  the  act  of  i87j,are  the  same  as  those  of 
the  Southern  Pacific  Company *under  the  act  of  1866,  and 
^  under  this  proviso  are  only  affected  by  grants  made  prior  tO' 
the  passage  of  the  act  of  1866,  To  hold  otherwise,  would 
be,  to  change  th^  language  of  the  acts.  But  the  line  of  the 
Southern  Pacific  road  is  not  on  the  line  of  the  "  Atlantic 
and  Pacific  **  route  as  designated  on  what  is  claimed  to  be 
its  map  of  location.  The  two  roads  are  not  "  upon  the 
same  general  line."  They  simply  cross  each  other.  But 
again :  The  fair  construction  01  this  proviso,  and  as  it 
was  intended  by  congress,  in  view  of  the  object  sought 
is,  that  **  lands  that  have  heretofore  been  granted,"and  "  the 
amount  of  land  "  to  be  dedicated,  means  lands  that  have  been 
effectively  granted,  ^LTiil  to  ^hxchih^tXtl^  has  passed,  or  shall 
effectively  pass  out  of  the  United  States,  and  finally  become 
effectively  vested  in  the  grantees  upon  the  performance  of  the 
prescribed  conditions.  It  does  not  mean  inchoate  grants,  that 
are  not  finally  perfected — grants  that  become  forfeited  by  faiU 
ure  to  earn  them  by  performing  the  prescribed  conditions  or 
any  of  them.  These  do  not,  ultimately,  become  grants  at  all, 
within  the  meaning  of  the  act,  and  intent  of  congress.  Con-^ 
gress  was  anxious  to  procure  the  construction  of  these  great 
works,  for  military,  mail-carrying,  and  other  uses,  and  thereby 
also  develop  the  resources  of  the  country,  and  make  a  market 
for  the  public  lands.  It  contributed  nothing,  because  it  re-^ 
ceived  double  price  for  the  even  sections.  In  these  provis- 
ions, it  was  only  solicitous  to  protect  the  vested  rights  of 
prior  grantees  in  lands  fairly  earned  in  constructing  works 
of  a  similar  kind  in  pursuance  of  a  similar  policy.  It 
did  not  seek,  by  forfeitures,  to  evade  its  obligations  to 
subsequent  roads,  and  thereby  increase  its  own  prop- 
erty, at  the  expense  of  those  who  actually  carry  out  the 
objects  of  the  law,  and  fairly  earn  the  lands  intended 
for  them.  We  cannot  attribute  any  such  unworthy  purpose, 
or  motive  to  congress.  It  manifestly,  intended,  that  the  sub- 
sequent grantees  should  take  the  odd  sections  subject  only 
to  prior  rights,  and  when  the  prior  grants  failed,  and  finally, 
became  no  grants,  by  reasons  of  a  failure  to  perform  the  con- 
ditions necessary  to  perfect  the  grant,  and  when  no  rights 
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can  possibly  be  further  affected  by  the  grant  to  the  subse- 
quent grantee,  that  the  latter,  upon  complying  with  the 
terms  of  its  grant  should  have  the  lands,  not  ultimately,  or 
effectively  granted  under  the  prior  acts  of  congress.  Effec- 
tive,  completed  grants  only,  are  contemplated  in  this  proviso. 
Now,  in  my  judgment,  the  case  is  clearly  this,  and  nothing 
more.  The  act  of  1866  gave  the  Atlantic  &  Pacific  Company 
the  right  to  build  a  railroad  with  the  right  of  loca- 
tion within  the  provisions  of  the  acts ;  to  receive  aumUo  aad 
the  odd  sections  of  land  along  the  general  line  of  P«wef»»t 
its  route,  upon  building  the  road  as  required,  but  ^"JJ^'" 
upon  no  other  conditions.  The  grantee  did  not, 
for  six  years,  do  anything  to  locate  its  road  in  the  state  of  Cali- 
fornia, or  earn  the  grant.  The  act  of  1871  was  passed,  mak- 
ing a  similar  grant  to  respondent,  subject  however  to  any 
prior  rights  ol  the  other  company.  Within  a  month  it  filed  its 
map  of  location,  and  immediately,  went  to  work  and  contin- 
ued  till  it  performed  all  the  required  conditions,  had  its  road 
completed,  and  accepted  by  the  president,  and  earned  its  lands. 
By  nling  its  map  of  definite  location,  it  acquired  a  right  to 
the  odd  sections  for  the  prescribed  distance  on  each  side  of 
the  road,  subject  only  to  be  defeated  by  the  Atlantic  &  Pacific 
Company,  having  an  older  grant,  by  filing  its  map  of  definite 
location,  and  then  performing  the  other  conditiofis  necessary  to 
^arn  the  lands.  At  the  time  of  locating  the  Southern  Pacific 
line,  there  was  nothing  to  indicate  that  the  Atlantic  &  Pacific 
would  ever  move  in  the  matter,  A  year  afterwards,  and  six 
years  after  the  date  of  its  grant,  the  Atlantic  &  Pacific  Com- 
pany filed  what  is  claimed  to  be  its  definite  location ;  and  by 
that  act,  if  properlv  done,  and  not  already  too  late,  under  the 
law,  it  acquired  wnat?  Not  a  perfect,  or  complete  title,  to 
the  land  but  at  most  a  temporary  provisional  title,  with  a 
right  to  build  the  road,  earn  the  lands,  along  its  line,  perfect 
its  title,  and  defeat  the  right  of  the  respondents  to  acquire  the 
land.  But  it  did  nothing  more,  and,  after  waiting  20  years 
for  it,  without  anything  more  being  done,  congress  passed 
the  act  referred  to,  forfeiting  its  grant,  and  the  lands  never 
were  fully  granted — never  became  granted,  within  the  reason- 
able  meaning  of  the  act  of  congress  providing  for  deducting 
therefrom  subsequent  grants,  and  thereby  the  grant  to  respon- 
dents became  effective  and  perfect,  without  in  the  slightest 
degree,  or  "in  any  way,"  ••affecting*'  or  "impairing  any 
right,"  "  present  or  prospective  "  of  the  Atlantic  &  Pacific 
Company,  or  any  other  prior  grantee.  If  this  be  not  the  true 
view  of  the  case',  then  no  lands  could  have  been  acquired  by 
the  respondents  under  its  grants,  and  the  act,  purporting  to 
be  a  grant,  as  to  it,  was  a  dead  letter — a  mere  illusion ;  for,  if 
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the  acts  mentioned,  performed  by  the  Atlantic  &  Pacific  Com- 
pany, at  that  date  could  utterly  defeat  the  grant  of  these  lands 
as  to  the  respondents,  any  location  respondents  could  have 
made,  could  have  been  defeated  by  similar  action,  and  the 
thereafter,  non-action  of  the  Atlantic  &  Pacific  Company  ;  for 
it  could  subsequently  locate  upon  the  same  line,  in  the  same 
sense,  as  that  upon  which  respondents  did  locate,  and  in  the 
same  manner,  defeat  the  latter  grant. 

I  am,  therefore,  of  the  opinion,  that  the  earnine  and  ac- 
quiring of  these  lands  by  the  respondents,  under  the  condi- 
tions shown  by  the  record,  in  no  way  afifected,  or  impaired,  the 
"  rights  present  or  prospective,"  of  the  Atlantic  &  Pacific 
Railroad  Company,  or  any  other,  within  the  meaning  of  the 
act  of  congress ;  and  that,  these  lands  are  not  lands  hereto- 
fore, or  at  any  time,  granted  by  the  act  of  congress  in  such 
sense  as  to  require  them  to  be  deducted  along  the  general  line 
of  the  road,  or  otherwise,  within  the  meaning  of  the  acts  of 
congress  of  1866,  and  1871,  or  of  either  of  them. 

Under  the  views  expressed,  the  amended  bills  must  be  dis- 
missed, and  it  is  so  ordered,  without  costs. 

Ross,  J. — These  cases  have  been  argued  and  submitted  to- 
gether. The  suits  are  brought  to  quiet  the  complainants* 
alleged  title  to  certain  Jands  and  to  enjoin  defendant  from  as- 
sertmg  or  claiming  any  title  thereto.  Th^  lands  are  claimed 
by  the  defendant  by  virtue  of  the  act  of  congress  of  March  3, 
1 87 1,  entitled  "  An  act  to  incorporate  the  Texas  Pacific  Rail- 
road Company,  and  to  aid  in  the  construction  of  its  road,  and 
for  other  purposes."  16  St.  U.  S.  573.  By  the  23d  section 
of  that  act  it  was  provided  as  follows  :  "  That  for  the  pur- 
pose of  connecting  the  Texas  Pacific  Railroad  with  the  city 
of  San  Francisco,  the  Southern  Pacific  Railroad  Company  of 
California  is  hereby  authorized  (subject  to  the  laws  of  Cali- 
fornia) to  construct  a  line  of  railroad  from  a  point  at  or  near 
Tehatchapa  Pass,  by  way  of  Los  Angeles,  to  the  Texas  Pacific 
Railroad  at  or  near  the  Colorado  river,  with  the  same  rights, 
grants,  and  privileges,  and  subject  to  the  same  limitations,  re- 
strictions, and  conditions  as  were  granted  to  said  Southern 
Pacific  Railroad  Company  of  California  by  the  act  of  July  27^ 
1866:  provided,  however,  that  this  section  shall  in  no  way 
affect  or  impair  the  rights,  present  or  prospective,  of  the  At- 
lantic and  Pacific  Railroad  Company,  or  any  other  railroad 
company." 

The  evidence  in  the  case  shows  that  the  defendant  company 
accepted  this  grant  and  on  the  3d  of  April,  1871,  filed  in  the 
office  of  the  commissioner  of  the  general  land  office,  a  plat 
showing  the  definite  location  of  the  road  it  was  thereby  au- 
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thorized  to  build,  and  proceeded  to  build  it  and  completed  its 
construction,  to  the  satisfaction  of  the  government,  in  January, 
1878.  It  thereby  earned  the  lands  embraced  by  the  grant  to 
it.  The  point  that  the  present  Southern  Pacific  Railroad 
Company  is  not  the  same  southern  Pacific  Railroad  Company 
to  which  the  act  of  March  3,  1871,  applied,  was  decided 
against  the  government  in  the  recent  cases  of  U.  S.  v.  South- 
ern Pac.  R.  Co.  and  U.  S.  v.  Colton  Marble  &  Lime  Co.,  45 
Fed.  Rep.  596,  (March  6,  1891.)  The  reasons  for  so  holding 
were  given  at  length  in  the  opmions  then  rendered,  and  need 
not  now  be  repeated. 

It  is  admitted  that  the  lands  in  controversy  in  the  present 
suits  are  situate  within  20  miles  of  the  line  01  road  so  located 
and  built  by  the  Southern  Pacific  Company,  but  as  they  are 
also  within  20  miles  of  the  line  that  the  Atlantic  &  Pacific 
Railroad  Company,  under  the  act  of  congress  of  July  27, 1866, 
designated  for  its  road,  it  is  earnestly  contended  on  behalf  of 
the  government  that  they  are  excluded  from  the  gran,t  to  the 
Southern  Pacific  Company.  When  the  cases  of  U.  S.  v. 
Southern  Pac.  R.  Co.  and  tJ.  S.  v,  Colton  Marble  &  Lime  Co., 
39  Fed.  Rep.  132,  were  before  the  court  on  demurrers  to  the 
bills — the  lands  then  involved  being  within  Xht  indemnity  \\m\X.s 
of  the  Atlantic  &  Pacific  grant  and  within  the  primary  limits 
of  that  to  the  Southern  Pacific  Company — it  was  said  :  "  Had 
they  been  situated  within  20  miles  of  the  designated  route  of 
the  Atlantic  &  Pacific  Company  they  would  clearly  have  fallen 
within  the  grant  to  that  company  and  consequently  have  been 
excluded  from  the  subsequent  grant  to  the  Southern  Pacific 
Company  ;  for,  if  the  construction  above  put  upon  the  act  of 
July  27,  1866,  be  the  correct  one^  every  alternate  section  of 
public  land,  designated  by  odd  numbers,  within  20  miles  of 
the  line  of  the  road,  as  definitely  fixed,  would  have  passed  to 
the  Atlantic  &  Pacific  Company  as  of  <he  date  of  its  grant." 
That,  though  obiter,  would  undoubtedly  have  been  so  had  the 
Atlantic  &  Pacific  Company  earned  the  lands  by  building  the 
road  for  which  the  grant  was  made.  But  is  it  true  where  it 
appears  that  the  road  was  not  built  and  where  the  grant  to 
the  Atlantic  &  Pacific  Company  for  that  reason  has  been  sub- 
sequently declared  forfeited  by  congress?  is  the  question 
now  involved  and  to  be  decidedf.  The  grant  to  the  Atlantic 
&  Pacific  Company  was  the  prior  grant — it  having  been  made 
hy  the  act  of  July  27,  1866,  entitled  "An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line  in  the 
states  of  Missouri  and  Arkansas  to  the  Pacific  coast."  14  St. 
U.  S.  2p3.  By  that  act  the  Atlantic  &  Pacific  Company  was 
authorized  to  construct  a  railroad — "  Beginning  at  or  near 
the  town  of  Springfield,  in  the  state  of  Missouri,  thence  to  the 
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western  boundary  of  said  state,  and  thence,  by  the  most  eligi- 
ble railroad  route  as  shall  be  determined  by  the  said  company, 
to  a  point  on  the  Canadian  river ;  thence  to  the  town  of  Al- 
buquerque on  the  river  Del  Norte,  and  thence  by  way  of  the 
Agua  Frio  or  other  suitable  pass  to  the  headwaters  of  the 
Colorado  Chiquito,  and  thence  along  the  35th  parallel  of  lat- 
itude, as  near  as  may  be  found  most  suitable  for  a  railroad 
route,  to  the  Colorado  river  at  such  point  as  may  be  selected 
by  said  company  for  crossing  ;  thence  by  the  most  practicable 
and  eligible  route  to  the  Pacific." 

To  aid  in  the  construction  of  the  road  there  was  granted 
to  the  Atlantic  &  Pacific  Company,  by  the  third  section  of 
the  act,  every  alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of  10  sections  on 
each  side  of  the  road  whenever  it  passes  through  a  state — 
"  And  whenever  on  the  line  thereof  the  United  States  have 
full  title,  not  reserved,  sold, granted,  or  otherwise  appropri- 
ated, and  free  from  pre-emption  or  other  claims  or  rights,  at 
the  time  the  line  of  said  road  is  designated  by  a  plat  thereof 
filed  in  the  office  of  the  commissioner  of  the  general  land  office, 
arid  whenever,"  etc. 

The  Atlantic  &  Pacific  Company  did  nothing  towards  lo- 
cating its  line  of  road  in  California  until  March  12,  1872,  and 
never  did  do  anything  towards  building  it;  in  consequence 
of  which  congress,  in  1886,  passed  an  act  declaring  its  land 
grant  forfeited.  In  the  mean  time,  that  is  to  say,  March  3, 
1871,  the  grant  under  which  the  defendant  company  claims 
the  lands  in  controversy  was  made.  Those  lands  were  at 
that  date  public  lands  in  the  United  States,  for  it  is  not  pre- 
tended that  the  Atlantic  &  Pacific  Company  designated  the 
route  of  its  road  prior  to  March,  1872,  and  its  grant,  as  has 
been  seen,  was  only  for  such  public  lands,  designated  by  odd 
numbers  and  non-mifleral  in  character,  as  should  fall  within 
the  designated  limits  and  be,  at  the  time  the  line  of  its  road 
should  be  designated  by  a  plat  thereof  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office,  not  reserved,  sold,  granted, 
or  otherwise  appropriated  and  free  from  pre-emption  or  other 
claims  or  rights.  No  valid  reason,  therefore,  existed  why 
congress  could  not  include  the  lands  in  controversy  in 
the  grant  it  made  to  the  Southern  Pacific  Railroad  Com- 
pany. Did  it  do  so?  The  act  of  March  3,  1871,  refers  to  that 
of  July  27,  1866,  for  the  terms  of  the  ^rant  thereby  made  to 
the  Southern  Pacific  Company  to  aid  it  in  builcling  a  road 
from  a  point  at  or  near  Tehachapi  Pass,  by  way  of  Los  An- 
geles, to  the  Texas  Pacific  Railroad  at  or  near  the  Colorado 
river,  for  the  purpose  of  connecting  the  Texas  Pacific  Rail- 
road with  the  city  of  San  Francisco.    The  grant  was  for  10 
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odd-numbered  sections  of  public  land,  not  mineral,  on  each 
side  of  the  road.  As  has  already  been  said,  the  lands  in  con- 
troversy here  were  at  that  time  public  lands  of  the  United 
States.  They  are  within  20  miles  of  the  Jine  of  road  the 
Southern  Pacific  Company  was  by  the  act  of  March  3,  1871, 
authorized  to  locate  and  build  and  which  it  did  locate  and 
build  and  which  the  government  accepted  as  having  been 
built  in  compliance  with  the  terms  of  that  act  and  which  it 
has  since  used  for  its  own  purposes.  The  lands  in  contro- 
versy are  therefore  within  the  primary  limits  of  that  grant 
and  justly  belong  to  the  Southern  Pacific  Company  unless 
there  be  something  in  the  act  of  March  3,  1871,  excluding 
them  from  the  grant  thereby  made  to  it.  It  is  urged  that 
such  exclusion  is  effected  by  the  concluding  clause  of  the 
section  making  the  grant,  which  is  in  these  words :  "  Pro- 
vided, however,  that  this  section  shall  in  no  way  affect  or 
impair  the  rights,  present  or  prospective,  of  the  Atlatntic  & 
Pacific  Railroad  Company,  or  any  other  railroad  company." 
It  is  plain  that  this  clause  is  not  in  the  form  of  an  exception 
from  tne  grant.  Congress  was,  of  course,  aware  of  its  pre- 
vious grant  to  the  Atlantic  &  Pacific  Company  of  date  Jilly 
2.Ty  1866,  and  being  desirous  of  making  that  to  the  Southern 
Pacific  Company  subordinate  and  subject  to  its  previous 
grants,  inserted  the  proviso  that  the  grant  to  the  Southern 
Pacific  Company  should  "  in  no  way  affect  or  impair  the 
rights,  present  or  prospective,  of  the  Atlantic  &  Pacific  Com- 
pany, or  any  other  railroad  company.**  This  is  by  no  means 
saying,  nor  is  it  the  equivalent  of  saying,  that  any  public  lands 
of  the  United  States  that  would  otherwise  be  embraced  by 
the  grant  to  the  Southern  Pacific  Company  should  be  ex- 
cluded from  that  grant.  It  was  not  to  reserve  anything  to 
the  United  States,  but  to  protect  the  "  present  and  pros- 
pective "  rights  of  the  Atlantic  &  Pacific  Company  and  any 
other  railroad  company  to  which  congress  may  have  made 
grants  of  lands  that  the  proviso  was  inserted.  Had  the  line 
of  road  the  Atlantic  &  Pacific  Company  was  authorized  to 
build  by  the  act  of  July  27,  1866,  been  definitely  located  at 
the  tittle,  of  the  erant  to  the  Southern  Pacific  Company  of 
March  3,  1871,  and  had  the  Atlantic  &  Pacific  Company  there- 
after built  its  road  and  thereby  earned  the  lands  covered  by 
its  grant,  the  lands  in  controversy  would  have  gone  to  it 
without  regard  to  the  proviso  in  question ;  for  its  grant 
which  would  have  attached  to  such  lands  at  the  time  oi  the 
definite  location  of  the  route  of  its  road  would  have  been 

!)erfected  by  the  building  of  the  road  and  the  title  thus  per- 
ected  have  related  bade  to  the  date  of  the  grant,  July  27, 
1866,  and  of  course  have  excluded  any  subsequent  grant  cov- 
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ering  the  same  lands.     But  the  Atlantic  &  Pacific  Company 
had  not  designated  the  route  of  its  road  at  the  time  ot  the 

frant  to  the  Southern  Pacific  Company  of  March  3,  187 1. 
t  might  do  so,  however,  thereafter  and  might  build  the  road 
it  was  authorized  to  build  and  thereby  earn  the  lands  em- 
braced by  the  grant  to  it  of  July  27,  1866.  It  had  a  "  present 
and  prospective "  right  to  do  so.  If  it  did  both  of  those 
things,  it  would  be  entitled  to  the  lands  granted  to  it  by  that 
act.  If  it  did  not  do  both  of  those  things,  it  would  not  be  so 
entitled  and  the  lands  would  remain  as  they  then  were,  public 
laiids  of  the  United  States.  Congress,  therefore,  in  making 
its  fi^rant  to  the  Southern  Pacific  Company  of  March  3,  1871, 
made  it  subject  to  those  **  present  and  prospective  "  riehts. 
Had  they  been  perfected  by  a  compliance  on  the  part  of  the 
Atlantic  &  Pacific  Company  with  the  conditions  on  which 
they  were  Based,  the  title  to  the  lands  in  controversy  would 
have  become  vested  in  the  Atlantic  &  Pacific  Company  as  of 
date  July  27,  1866.  But  as  that  company  never  did  comply 
with  the  conditions  of  the  grant  and  as  all  of  its  rights  there- 
under became  forfeited  in  1886  by  act  of  congress  because  of 
such  non-compliance,  there  remam  no  rights  of  that  company 
to  be,  or  that  ever  can  be,  affected  or  impaired  bj^  the  grant 
to  the  Southern  Pacific  Company  of  March  3,  1871.  The 
proviso  to  the  twenty-third  section  ot  that  act,  in  my  opinion, 
was  only  intended  to  protect,  and  its  scope  went  only  to  the 
protection  of,  the  rights  of  the  Atlantic  &  Pacific  Company 
and  any  other  railroad  company  to  which  congress  had  pre- 
viously made  a  grant.  It  was  not  intended  to  reserve  to  the 
United  States  any  land  that  would  otherwise  be  included  in 
the  granting  clause  of  the  act.  The  lands  in  controversy 
were  public  lands  of  the  United  States  at  the  time  of  that 
grant;  the  terms  of  the  ^ranting  clause  include  them,  provided, 
onlyy  that  the  grant  be  without  prejudice  to  the  present 
or  prospective  riffhts  of  the  Atlantic  &  Pacific  Railroaa  Com- 
pany, or  any  otner  railroad  company.  The  Atlantic  &  Pa- 
cific Company  having  forfeited  its  ri^ht  to  earn  the  lands  in 
question  by  failing  to  build  the  road  it  was  required  to  build 
as  a  consideration  for  the  grant,  it  never  acquired  any  title 
thereto  and  thenceforward  there  remained  no  right,  "  present 
or  prospective,"  to  be  affected  or  impaired.  When  its  rights 
became  forfeited  (there  being  no  pretense  that  the  case  is 
affected  by  the  rights  of  any  other  railroad  company  than 
those  herein  spoken  of)  there  came  to  an  end  the  only  condi- 
tion imposed  by  congress  upon  the  grant  to  the  Southern 
Pacific  Company  of  March  3,  1871. 

These  views  render  it  unnecessary  to  determine  the  ques- 
tion elaborately  and  ably  argued  by  counsel  as  to  whether 
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there  ever  was  a  valid  designation  of  the  route  of  the  pro- 
posed road  of  the  Atlantic  &  Pacific  Company. 

I  concur  in  the  dismissal  of  the  amended  bill  in  each  case^ 
without  costs,  and  wish  to  add  that  I  would  not  have  written 
this  brief  opinion  had  I  known  the  circuit  judge  was  engaged 
in  the  preparation  of  an  opinion  ;  but  as  each  of  us  reached 
the  same  conclusion  in  a  separate  examination  of  the  cases,, 
at  his  suggestion  both  opinions  are  filed. 

Land  Grants— Effect  of  Consolidation  of  Raiiroad  Conn  panies.— See  United 
States  V,  Southern  Pac.  R.  Co.  (C.  C.)  46  Am.  &  Eng.  R.  Cas.  395. 

Compensation  for  Carrying  Mails — Railroads  Constructed  by  Land  Grant. 
— The  postal  appropriation  act  of  July  12,  1876,  chap.  179,  fixed  a  rate  of" 
pay  to  railroads  for  carrying  the  mails,  and  provided  that  roads  constructed 
in  whole  or  in  part  by  a  land  grant,  conditioned  that  mails  should  be 
transported  at  a  rate  to  be  fixed  by  Congress,  should  receive  only  80  per 
cent,  of  that  rate.  As  applied  to  a  line  of  road  a  part  of  which  only  was- 
constructed  with  such  aid,  the  department  held,  and  acted  in  accordance 
therewith  for  many  years,  that  it  was  entitled  to  the  percentage  pay  for 
the  portion  of  the  line  so  constructed,  and  to  full  pay  for  the  remainder* 
.  Subsequently,  the  Department  reversed  this  construction,  and  claimed  that 
the  mails  should  be  carried  over  the  whole  line  at  a  reduced  rate,  and  it. 
accordingly  withheld  from  sums  due  for  current  transportation  not  only 
the  20  f>er  cent,  thereon,  but  a  sufficient  amount  to  settle  claims  for  past 
transportation  on  that  basis.  The  railroad  company  sued  to  recover  the 
pay  withheld.  The  Court  of  Claims  gave  judgment  in  its  favor,  and  the 
Supreme  Court  affirms  that  judgment.  U.  S.  v,  Alabama  Great  Southern. 
R.Co.,  142U.  S.  615. 


Sioux  City  and  Iowa  Falls  Town  Lot  and  Land  Co. 


Griffey. 
{143  U.S. 32) 

Land  Grant— Grant  In  Prassenti— When  Grant  Attaches.— The  grant  of 
public  land  to  the  state  of  Iowa  by  the  Act  of  Congress  of  May  15,  1856^ 
1 1  Stat.  9,  chap.  28,  "  in  alternate  sections  to  aid  in  the  construction  "  of 
railroads,  was  a  grant  in  prcesenti,  which  did  not  attach  until  the  time  of 
the  filing  of  the  map  of  definite  location  Qf  such  railroads;  although  the 
beneficiary  company  (under  the  Iowa  statute)  may  have  surveyed  and 
staked  out  a  line  for  its  road  before  the  filing. 

Same — Pre-emption  Claim — Bona  Fides. — The  plaintiff,  claiming  under 
the  said  grant,  brouf^ht  an  action  against  the  defendant  to  recover  a  tract, 
a  part'  of  the  grant.  The  defendant  claimed  under  a  patent  from  the 
United  States  subsequent  to  the  filing  of  the  map  of  definite  location,  but 
issued  on  a  pre-emption  claim  made  prior  thereto,  and  filed  a  cross  bill 
for  quieting  nis  title.  Held,  that  the  bona  fides  of  the  pre-emption  settle- 
ment could  not  be  contested  by  the  plaintiff. 
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In  error  to  the  Supreme  Court  of  the  State  of  Iowa. 

Wm,  L,  Joy  and  W,  C,  Goudy^  for  plaintiff  in  error. 

5.  5.  Burdett  and  O,  C.  Treadway,  for  defendants  in  error. 

Brewer,  J., — On  May  15,  1856,  congress  passed  an  act 
^granting  lands  to  the  state  of  Iowa  to  aid  in  the  construction 
^■MtutMi.  ^^  certain  railroads.  11  St.  p.  9.  The  grant  was  a 
grant  in  prcesenti,  and  of  alternate  sections,  with 
the  familiar  provision :  "  But  in  case  it  shall  appear  that  the 
United  States  have,  when  the  lines  or  routes  of  said  roads 
are  definitely  fixed,  sold  any  sections,  or  any  parts  thereof, 
granted  as  aforesaid,  or  that  the  right  of  pre-emption  has 
attached  to  the  same,  then  it  shall  be  lawful  for  any  agent  or 
agents,  to  be  appointed  by  the  governor  of  said  state,  to 
select,  subject  to  the  approval  of  the  secretary  of  the  interior, 
from  the  lands  of  the  united  States  nearest  to  the  tiers  of 
.sections  above  specified,  so  much  land,  in  alternate  sec- 
tions, or  parts  of  sections,  as  shall  be  equal  to  such  lands  as 
ithe  United  States  have  sold  or  otherwise  appropriated,  or  to 
which  the  rights  of  pre-emption  have  attached  as  aforesaid." 

By  an  act  of  the  general  assembly  of  Iowa,  of  date  July  14, 
1856,  the  Dubuque  &  Pacific  Railroad  Company  was  made 
one  of  the  beneficiaries  of  this  grant.  By  section  6  it  was 
provided  :  **  The  lines  and  routes  of  the  several  roads  above 
-described  shall  be  definitely  fixed  and  located  on  or  before 
the  first  day  of  April  next  after  the  passage  of  this  act,  and 
maps  or  plats  showing  siich  lines  or  routes  shall  be  filed  in 
the  office  of  the  governor  of  the  state  of  Iowa,  and  also  in 
the  office  of  the  secretary  of  the  state  of  Iowa.  It  shall  be 
the  duty  of  the  governor,  after  affixing  his  official  signature, 
to  file  such  map  in  the  department  having  the  control  of  the 
public  lands  in  Washington,  such  *  location  to  be  considered 
final  only  so  far  as  to  fix  the  limits  and  boundary  in  which 
said  lands  may  be  selected."  The  map  of  the  definite  loca- 
tion thus  provided  for  was  not  receivedf  by  the  officers  of  the 
•state  until  after  September  27,  1856,  and  was  filed  at  the  gen- 
■eral  land  office  in  Washington  on  October  13,  1856.  Prior, 
however,  to  the  14th  day  of  July,  and  the  passage  of  the  act 
«iaking  it  the  beneficiary  of  the  congressional  grant,  the 
Dubuque  &  Pacific  Railroad  Company  had  commenced  the 
survey  of  its  line,  and  had  surveyed  and  staked  out  a  line 
upon  the  surface  of  the  ground  along  the  land  in  controversy, 
which,  by  such  survey,  was  within  the  limits  of  the  grant. 
On  the  19th  of  July,  1856,  GriflFey  entered  upon  this  land, 
filed  his  declaratory  statement,  and  on  the  5th  of  September 
located  it  with  a  military  bounty  land  warrant,  and  received 
his  certificate  of  location. 
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The  first  and  principal  question  is  at  what  time  the  title  of 
the  railroad  company  attached, — whether  at  the  time  the 
map  of  definite  location  was  filed  in  the  general 
land  office  at  Washington,  or  when,  prior  thereto,  ]JJ*"fc*~*' 
its  line  was  surveyed  and  staked  out  on  the  surface 
of  the  ground.  While  the  question,  in  this  precise  form,  has- 
never  been  before  this  court,  yet  the  question  as  to  the  time 
at  which  the  title  attaches,  under  grants  similar  to  this,  has 
been  often  presented,  and  the  uniform  ruling  has  been  that 
it  attaches  at  the  time  of  the  filing  of  the  map  of  definite 
location.  Grinnell  v,  Chicago,  R.  I.  &  P.  R.  Co.,  103  U.  S. 
739:  s  Am.  &  Eng.  R.  Cas.  447;  Van  Wyck  z/.  Knevals,  106 
U.  S.  360,  366,  10  Am.  &  Eng.  R.  Cas.  664;  Kansas  Pac.  R. 
Co.  z/.  Dunmeyer,  113  U.  S.  029,634;  Walden  v.  Knevals,  114. 
U.  S.  373 ;  U.  S.  V,  Missouri  K.  &  T.  R.  Co.,  141  U.  S.  358,. 

375- 

In  Van  Wy ck  v,  Knevals,  where  the  question  arose  between 
Knevals,  the  grantee  of  the  railroad  company,  and  Van  W^^ck,, 
who  had  entered  the  lands  at  the  local  land  office  after  the 
filing  of  the  map  of  definite  location  with  the  land  depart- 
ment, but  *before  notice  thereof  had  been  received  at  such 
local  land  office,  this  court  said  :  **  The  route  must  be  con- 
sidered as  *  definitely  fixed  *  when  it  has  ceased  to  be  the 
subject  of  change  at  the  volition  of  the  company.  Until  the 
map  is  filed  with  the  secretary  of  the  interior,  the  company 
is  at  liberty  to  adopt  such  a  route  as  it  may  deem  best,  after 
an  examination  of  the  ground  has  disclosed  the  feasibility 
and  advantages  of  different  lines.  But  when  a  route  is 
adopted  by  the  company,  and  a  map  designating  it  is  filed 
with  the  secretary  of  the  interior  and  accepted  by  that 
officer,  the  route  is  established ;  it  is,  in  the  language  of  the 
act,  'definitely  fixed,' and  cannot  be  the  subject  of  future 
change,  so  as  to  affect  the  grant,  except  upon  legislative 
consent" 

And  in  Kansas  Pac.  R.  Co.  v,  Dunmeyer  it  is  also  said : 
"We  are  of  opinion  that  under  this  grant,  as  under  many 
other  grapts  containing  the  same  words,  or  words  to  the 
same  purport,  the  act  which  fixes  the  time  of  definite  loca- 
tion is  the  act  of  filing  the  map  or  plat  of  this  line  in  the  office 
of  the  commissioner  01  the  general  land  office.  The  neces- 
sity of  having  certainty  in  the  act  fixing  this  time  is  obvious. 
Up  to  that  time  the  right  of  the  company  to  no  definite  sec- 
tion or  part  of  section  is  fixed.  Until  then  many  rights  to 
the  lana  along  which  the  road  finally  runs  may  attach,  which 
will  be  paramount  to  that  of  the  company  building  the  road» 
After  this  no  such  rights  can  attach,  because  the  right  of  the 
company   becomes    oy  that   act  vested.     It   is    important,. 
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therefore,  that  this  act  fixing  these  rights  shall  be  one  which 
is  open  to  inspection.  At  the  same  time  it  is  an  act  to  be 
done  by  the  company.  The  company  makes  its  own  prelim- 
inary and  final  surveys  by  its  own  officers.  It  selects  for 
itself  the  precise  line  on  which  the  road  is  to  be  built,  and  it 
is  by  law  bound  to  report  its  action  by  filing  its  map  with 
the  commissioner,  or,  rather,  in  his  office.  The  line  is  then 
fixed.  The  company  cannot  alter  it  so  as  to  affect  the  rights 
of  any  other  party.* 

The  reasoning  of  these  opinions  is  applicable  here.  The 
lact  that  the  company  has  surveyed  and  staked  a  line  upon 
the  ground  does  not  conclude  it.  It  may  survey  and  stake 
many,  and  finally  determine  the  line  upon  which  it  will  build 
by  a  comparison  of  the  cost  and  advantages  of  each ;  and 
only  when,  by  filing  its  map,  it  has  communicated  to  the 
government  knowledge  of  its  selected  line,  is  it  concluded 
by  its  action.  Then,  so  far  as  the  purposes  of  the  land  grant 
are  concerned,  is  its  line  definitely  fixed ;  and  it  cannot  there- 
after, without  the  consent  of  the  government,  change  that 
line  so  as  to  affect  titles  accruing  thereunder.  In  accord- 
ance with  these  decisions  it  must  therefore  be  held  that  the 
line  was  not  definitely  fixed  until  the  13th  of  October,  1856. 

Inasmuch  as  Griffey's  pre-emption  right  had  attached  to 
this  land  prior  to  such  time,  it  did  not  pass  to  the  railroad  com- 
pany under  the  grant :  and  it  was  a  matter  of  no  mo- 
Tuim-BlM  nient  to  the  company  what  thereafter  became  of  the 
Mm.  title.   This  is  settled  by  the  case  of  Kansas  Pac.  R. 

Co.  V,  Dunmeyer,  in  which  it  was  said:  "  It  is  not 
conceivable  that  congress  intended  to  place  these  parties  as 
contestants  for  the  land,  with  the  right  in  each  to  require 
proof  from  the  other  of  complete  performance  of  its  obliga- 
tion. Least  of  all  is  it  to  be  supposed  that  it  was  intended 
to  raise  up,  in  antagonism  to  all  the  actual  settlers  on  the 
soil,  whom  it  had  invited  to  its  occupation,  this  great  cor- 
poration, with  an  interest  to  defeat  their  claims,  and  to  come 
between  them  and  the  government  as  to  the  performance  of 
their  obligations."  And,  again :  **  Of  all  the  words  in  the 
English  language,  this  word  *  attached '  was  probably  the 
best  that  could  have  been  used.  It  did  not  mean  mere  set- 
tlement, residence,  or  cultivation  of  the  land,  but  it  meant  a 
proceeding  in  the  proper  land  office,  by  which  the  inchoate 
right  to  the  land  was  initiated.  It  meant  that  by  such  a 
proceeding  a  right  of  homestead  had  fastened  to  that  land, 
which  could  ripen  into  a  perfect  title  by  future  residence 
and  cultivation.  With  the  performance  of  these  conditions 
the  company  had  nothing  to  do.  The  right  of  the  home- 
stead having  attached  to  the  land,  it  was  excepted  out  of  the 
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grant  as  much  as  if  in  a  deed  it  had  been  excluded  from  the 
conveyance  by  metes  and  bounds."  See,  also,  Hastings  & 
D.  R.  Co.  V.  Whitney,  132  U.  S.  357,  40  Am.  &  Eng.  R.  Cas. 
426;  in  which  was  a  similar  ruling. 

The  only  other  question  we  deem  important  is  this:  On 
July  S,  1871,  the  state  of  Iowa  issued  a  patent,  under  which 
plaintiff  in  error  claims,  and  on  June  30,  1882,  the  United 
States  issued  a  patent  to  Griffey,  which  is  the  basis  of  de- 
fendants* title.  The  defendants  filed,  as  was  authorized  un- 
der the  Iowa  statute,  a  cross  petition,  praying  to  quiet  their 
title,  and  the  decree  entered  was  one  dismissing  the  plaint- 
iff's bill  and  quieting  defendant's  title.. 

Now,  it  is  claimed  that  Griffey  never  complied  with  the  pre- 
emption laws;  that  he  never  made  a  ^<?«^^^/i?  settlement;  that 
he  secured  his  pre-emption  rights  by.  false  representations 
and  a  pretendea  settlement ;  that  he  does  not  come  into  a 
court  of  equity  with  clean  hands,  and  is  entitled  to  no  relief; 
and  that,  therefore,  there  was  error  in  entering  a  decree  in 
favor  of  the  defendants  upon  the  cross  petition.  But,  as  we 
have  seen,  Griffey  did  make  a  settlement,  file  his  declaratory 
statement,  and  thus  initiate  a  pre-emption  right.  By  these 
means  such  pre-emption  right  had,  in  the  language  of  the 
statute,  attached.  The  land,  therefore,  did  not  pass  under 
the  railroad  grant.  It  was  no  matter  of  interest  to  the  com- 
pany what  became  of  the  title.  The  government — the  owner 
of  the  land — was  satisfied  with  what  Griffey  had  done,  took 
from  him  its  land  warrant  as  payment,  and  patented  the  land. 
Into  the  dona  Jjdes  of  this  transaction  no  one  but  the  govern- 
ment can  inquire.  As  the  title  was  beyond  challenge  on  the 
part  of  the  railroad  company,  it  had  no  right  to  cast  a  cloud 
thereupon,  and,  having  done  so  by  accepting  a  patent  from 
the  state  of  Iowa,  under  the  pretense  that  the  land  was  a 
part  of  the  grant  made  to  that  state,  and  having  affirmed 
the  validity  of  the  title  conveyed  by  such  patent,  it  does  not 
lie  in  its  mouth,  or  with  those  claiming  under  it,  to  now 
object  to  a  decree  removing  all  cloud  cast  by  such  patent. 

We  see  no  error  in  the  rulings  of  the  supreme  court  of 
Iowa,  and  its  judgment  is  affirmed. 
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Hamilton 

V, 

Spokane  &  Palouse  R.  Co.  et  ai. 

(Idaho  Supreme  Courts  Dec,  8^  iSpi,) 

Public  Lands— Grant  of  Right  of  Way— Pre-emption  niing— Homestead 
Entry.— One  VVilicins  filed  declaratory  statement  November  7,  1888,  and 
relinquished  the  same  October  5,  1889,  on  which  day  Daniel  made  home- 
stead entry  of  the  same  tract,  and  on  April  29,  1890,  made  cash  entry  of 
said  track,  and  on  September  3,  1890,  conveyed  by  warranty  deed  to 
Hamilton  a  portion  of  said  tract.  The  railroad  company  claims  right  of 
way  over  tract  conveyed  to  Hamilton,  by  reason  of  compliance  with  Act  of 
Congress  of  March  3,  1875,  and  the  approval  of  the  plat  by  the  secreury 
of  the  interior,  July  11,  1889.  Hamilton  claims  damages  because  of  com- 
pany grading  its  roadbed  through  said  conveyed  tract.  Held,  that  Wil- 
kin's  pre-emption  filing  did  not  exempt  said  land  from  the  grant  of  right 
of  way  to  the  company,  as  he  relinquished  the  same  before  perfecting  the 
title ;  that  there  was  no  privity  of  esute  between  said  Wilkinsand  Daniel; 
that  patent  to  Daniel  would  take  effect,  by  relation,  October  5,  1889,  the 
date  of  Daniel's  homestead  entry,  and  would  not  antedate  the  grant  to 
the  company. 

Land  Grant  and  Grant  of  Right  of  Way  Distinguished.— Distinction  be- 
tween grants  of  land  to  aid  in  construction  of  railroads  and  grants  of 
right  of  way  commented  upon. 

Appeal  from  Latah  District  Court,* 
Albert  Hagan,  for  appellant. 
J.  A.C.  Freundy  for  respondent. 

Sullivan,  C.  J. — This  is  an  action  brought  by  the  respond- 
ent (plaintiff  below)  against  the  appellant  (defendant  below, 
ciMiuted.  ^"^  three  other  defendants,  who  are  not  appel- . 
lants  here)  to  recover  $250,  damages  alleged  to 
have  been  sustained  by  reason  of  appellant  having  graded  a 
railway  roadbed  through  land  claimed  by  the  respondent, 
and  for  hauling  and  piling  dirt  upon  said  land.  The  com- 
plaint  alleges  that  the  defendant  is  a  railroad  corporation  ; 
that  the  plaintiff,  on  the  3d  day  of  September,  1890,  was,  and 
ever  since  has  been,  the  owner  of  a  piece  or  parcel  of  land, 
being  a  part  of  lot  4,  section  7,  township  39  N.,  range  3  W., 
B.  M.,  containing  an  area  of  2.28  acres,  and  described  said 
parcel  of  land  by  metes  and  bounds ;  and,  further,  that  the 
appellant,  on  the  20th  day  of  November,  1890,  entered  upon 
said  land  unlawfully  and  with  force,  against  the  wishes  of 
respondent,  and  hauled  a  large  quantity  of  dirt  upon  and 
graded  a  roadbed  for  a  railroad  track  through  said  land,  to 
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plaintiff's  damage  in  the  sum  of  $250,  for  which  sum  judg- 
ment is  demanded.  The  appellant  by  its  answer  admits  that 
it  is  a  duly  organized  and  existing  railroad  corporation,  and 
denies  all  other  allegations  of  the  complaint,  except  the  alle- 
gation that  it  entered  upon  said  land  and  graded  a  railway 
roadbed  through  said  land.  The  answer  further  states  that 
the  appellant  claims  the  right  of  way  over  the  said  tract  of 
land  by  virtue  of  an  act  of  congress  approved  March  3,  1875, 
entitled  "  An  act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States ;"  and  that  it 
acquired  the  right  of  way  over  said  land  to  the  extent  of  100 
feet  from  each  side  of  the  middle  of  its  track  by  reason  of  a 
compliance  with  the  terms  and  conditions  of  said  act  of  con- 
gress; and  denies  that  plaintiff  is  damaged  in  any  sense 
whatever  by  reason  of  said  roadbed  having  been  graded 
across  said  land.  The  court  tried  the  cause  without  a  jury, 
and  entered  judgment  against  the  appellant  for  $250,  damages 
and  costs  of  suit.  From  that  judgment  the  appellant  Brings 
the  case  to  this  court,  and  demands  a  reversal  thereof,  and 
assigns  six  specifications  of  error  as  ground  therefor. 

The  first  and  second  specifications  of  error  are  substan- 
tially  as  follows,  and  will  be  considered  together  :  That 
there  are  no  findings  to  subtain  the  judgment  ; 
that  a  written  decision  of  the  court  is  not  a  finding,  ^*»»*  *•«•■- 
and  will  not  sustain  a  judgment;  that,  even  if  the  ihouwco*"' 
written  decision  is  a  finding,  it  will  not  sustain  the  tain, 
judgment.  I  do  not  think  the  objections  raised  by 
these  specifications  of  error  well  taken.  I  am  of  the  opinion 
that  the  written  decision  of  the  court  below  contains  find- 
ings of  fact  and  conclusions  of  law  sufficient  to  sustain  the 
judgment  of  the  court  below,  provided  such  finding  of  acts 
warrants  the  conclusions  of  law.  I  will,  however,  say  that 
the  document  containing  the  finding  of  facts  and  conclusions 
of  law  is  contained  in  the  transcript,  and  covers  18  printed 
pages  thereof.  Said  document  contains  a  statement  of  the 
contents  of  the  pleadings,  the  substance  of  the  testimony,  and 
a  review' and  comment  on  the  authorities  cited  by  counsel 
on  the  argument  of  the  case  in  the  court  below,  and  the  rea- 
sons for  the  decision,  but  fails  to  technically  comply  with 
section  4407  of  the  Revised  Statutes.  Said  section  requires 
the  trial  court,  when  a  case  is  tried  to  the  court  without  a 
jury,  to  give  its  decision  in  writing,  in  which  the  facts  found 
and  the  conclusions  of  law  applicable  to  such  facts  must  be 
separately  stated.  The  decision  should  not  contain  a  state- 
ment of  the  case  and  the  reason  for  the  decision.  The  said 
document  is,  technically  speaking,  an  opinion,  rather  than  a 
decision,  within  the  meaning  of  the  term  **  decision  "  as  used 
5X  A.  &  £.  R.  Cas.— 23. 
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in  said  section  4407.  The  "  decision  "  should  contain  only 
the  ultimate  facts  established  by  the  evidence,  and  the  con- 
clusions of  law  resulting  therefrom,  and  nothing  more.  Hid- 
den V.  Jordan,  28  Cal.  305  ;  Bryan  v.  Maume,  Id.  244;  Jones 
t/.  Block,  30  Cal.  229 ;  McClory  v.  McClory,  38  Cal.  575 ; 
Sawyer  v,  Sargent,  65  Cal.  259;  Hayne',  New  Trials  &  App. 
§  242,  p.  734.  The  opinion  of  the  court  below  will  in  many 
cases  save  us  labor,  and  we  are  always  glad  to  have  it, 
but  it  should  be  entirely  separate  from  the  finding  of  facts 
and  conclusions  of  law. 

The  four  remaining  specifications  of  error  will  be  consid- 
ered together,  and  are  as  follows :    (3)  "  The  evidence  shows 

that  the  defendant  the  Spokane  &  Palouse  Rail- 
speHficfttioM  road  Company  has  acquired  a  right  ot  way  over 
or  error.  g^jj  land,  and  constructed  the  road  bed  thereover, 
prior  to  the  time  when  the  plaintifiF  acquired  any  right 
therein."  (4)  "  That  the  defendant's  map  was  approved 
July  II,  1889,  by  the  secretary  of  the  interior,  and  the  home- 
stead entry  of  VVm.  G.  Daniel  was  not  made  until  the  5th 
day  of  October,  1889,  nor  did  the  said  Daniel  sell  the  land  in 
dispute  to  the  plaintifiF  until  September  3,  1890;  therefore 
the  said  railroad  company  was  prior  in  right."  (5)  "  That 
the  railroad  line  has  already  been  built  across  the  land  in 
dispute  prior  to  its  purchase  by  Hamilton,  the  plaintiff,  that 
he  has  no  condemnable  interest  in  the  land."  (6)  "  That 
upon  the  opinion  of  the  court  the  facts  as  set  out  entitle  the 
defendant  to  judgment." 

The  appellant  contends  that  the  evidence  shows  that  the 
said    Spokane  &  Palouse   Railway   Company   acquired  the 

right  of  way  over  said  land  on  July  11,  1889,  by 
Effector pr«-  reasou  of  its  having  complied  with  an  act  of  con- 
fiTin'il^'Ld  gress  dated  March  3,  1875  ;  that  on  the  7th  day  of 
homettead  November,  1888,  one  James  L.  Wilkins  filed  declar- 
•Btrjo*  atory  statement  No.  3,716,  in  the  proper  localland 
grantor  officc,  for  Said  quarter  section  of  land  ;  that  on  the 
ngmorwir  j^^  day  of  October,  A.  D.  1889,  said  Wilkins  relin- 
quished  the  land  (covered  by  his  said  nling)  to  the  govern- 
ment of  the  United  States;  that  on  the  5th  day  of  October, 
1889,  0"e  William  G.  Daniel  entered  said  land  as  a  home- 
stead, under  and  by  virtue  of  the  homestead  laws  of  the 
United  States,  at  the  proper  local  office,  claiming  settlement 
October  4,  1889.  To  determine  this  contention,  I  refer  to 
the  evidence.  The  evidence  shows  that  one  James  H.  Day 
filed  his  declaratory  statement  No.  3,446,  under  the  pre- 
emption laws  of  the  United  States,  in  the  proper  local  land 
office,  for  a  quarter  section  of  land,  which  included  the  2.28 
acre  tract,  referred  to  in  the  complaint,  and  thereafter,  on 
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the  5th  day  of  Novembyer,  1888,  relinquished  the  same  to  the 
United  States  ;  that  on  the  29th  day  of  April,  1890,  said  Will- 
iam G.  Daniel  commuted  his  said  homestead  entry  and  made 
cash  entrj^  of  the  land  covered  thereby,  and  received  the 
final  certificate  of  purchase  from  the  register  of  said  United 
States  land  office  therefor ;  that  on  the  3d  day  of  September, 
1890,  the  said  William  G.  Daniel  and  Alice  Daniel,  his  wife, 
for  the  consideration  of  $100,  conveyed  by  warranty  deed 
the  said  2.28  acres  of  land  to  the  respondent ;  that  the  re- 
spondent is  the  owner  of  said  2.28  acre  tract,  and  that,  by 
reason  of  appellant  having  graded  its  road  bed  thereover, 
the  respondent  has  sustained  damage,  provided  that  appel- 
lant had  not  acquired  a  right  of  way  over  said  tract  of  land 
under  said  act  of  congress  as  aforesaid  ;  that  the  appellant 
was  a  duly  organized  and  existing  railroad  company  or  cor- 
poration, and  that  said  company  had  complied  with  the  terms 
and  conditions  of  the  said  act  of  congress  of  March  3,  1875, 
in  regard  to  acq^uiring  a  right  of  way  through  the  public 
lands  of  the  United  States ;  that  the  profile  map  of  the  appel- 
lant's road  through  the  said  2.28  acres  of  land  (and  across 
other  lands)  was  approved  by  the  secretary  of  the  interior 
on  the  nth  day  of^  July,  1889,  and  such  approval  noted  on 
said  plat,  as  required  by  section  4  of  said  act.  The  court  be- 
low substantially  found  the  facts  as  above  stated,  with  the 
additional  fact  that  respondent  had  sustained  damages  in 
the  sum  of  $250 ;  and,  as  a  conclusion  of  law  deduced  there- 
from, found  that  the  respondent  was  entitled  to  judgment 
for  $250  and  costs  of  suit. 

There  is  no  dispute  as  to  the  main  facts.  The  principal 
point  in  the  case,  then,  is  as  to  whether  the  conclusion  of  law 
•deduced  from  the  finding  of  facts  is  erroneous;  in  other 
words,  is  the  respondent  entitled  to  judgment  on  the  facts 
found?  The  land  in  question  was  a  part  of  what  is  known 
and  designated  as  **  unofiFered  public  lands  of  the  United 
States."     That  class  of  land  is  subject  to  entry  under  the 

fre-emption  and  homestead  laws  of  the  United  States, 
t  is  also  included  in  the  act  of  congress  above  referred 
to,  through  which  railroads  may  acquire  rights  of  way 
under  said  act  of  congress.  It  will  be  observed  that  the  land 
in  controversy  had  been  filed  upon  under  the  pre-emption 
laws  of  the  tfnited  States,  and  prior  to  the  approval  of  ap- 

Kellant's  profile  map,  first  by  one  James  H.  Day,  and  after 
is  relinquishment  by  James  L.  Wilkins,  who  relinquished  his 
said  filing  on  the  5th  day  of  October,  1889.  The  inchoate 
pre-emption  rights  of  Day  and  Wilkins  under  said  pre-emp- 
tion filings  were  abandoned  by  such  relinquishments. 

There  is  no  evidence  showing  that  either  of  said  pre-emp- 
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tion  claimants  had  complied  with  the  pre-emption  law  as  to 
settlement,  residence,  improvement,  and  cultivation.  The 
land  covered  by  their  said  filings  had  not  been  disposed  of 
by  the  government  to  either  of  them.  It  is  not  claimed  that 
there  was  any  privity  of  estate  between  both  or  either  of  said 
pre-emption  claimants  and  William  G.  Daniel,  (the  grantor 
of  respondent),  and  there  was  none.  The  cftse  of  Bramwell 
V,  Railroad  Cos.,  2  Dec.  Dep.  Int.  844,  is  decisive  of  that 
point.  In  that  case  one  Thomas  filed  his  declaratory  state- 
ment, May  19,  1869,  and  relinquished  the  same  March  29,. 
1871,  on  which  last-named  day  Bramwell  made  homestead 
entry  of  ihe  same  tract.  The  defendant  companies  claimed 
the  tract  jointly  under  an  act  of  congress  dated  May  6,  1870- 
The  grant  to  the  railroad  companies  took  effect  subsequent 
to  the  date  of  Thomas*  filing,  and  prior  to  his  relinquishment. 
That  case  is  very  similar  to  the  one  at  bar.  Acting  Secretary 
Joslyn  in  that  case  (page  844)  says :  "  I  concur  with  you 
[the  honorable  commissioner]  in  your  opinion,  as  it  will  be  ob- 
served that  the  record  fails  to  discover  [disclose]  any  privity 
of  estate  between  Thomas  and  Bramwell,  whereby  the  Iatter*s 
rights  could  be  made  to  antedate  the  grant,  or  to  take  effect 
by  relation  as  of  the  date  of  Thomas'  initiation  of  claim  to 
the  premises.  Moreover,  it  should  be  observed  that  Thomas* 
right  was  merely  inchoate,  he  having  relinquished  without 
perfecting  the  same  or  doing  anything  to  that  end.**  The 
record  in  the  case  at  bar  discloses  that  Wilkins  relinquished 
his  pre-emption  filing  on  October  5,  1889,  and  that  respond- 
ent's grantor  made  his  homestead  entry  for  said  land  on  said 
5th  day  of  October.  No  privity  of  estate  is  shown  or  existed 
between  Wilkins  and  Daniel,  whereby  the  latter's  homestead 
right  to  said  land  would  be  made  to  antedate  the  grant  of 
right  of  way  to  the  appellant,  or  to  take  effect,  by  relation, 
as  of  the  date  of  Wilkins*  pre-emption  filing.  Wilkins*  pre- 
emption claim  was  merely  an  inchoate  or  inceptive  right,  and 
he  relinquished  the  same  without  perfecting  his  title  to  the 
said  land.  The  patent  from  the  United  States  to  Daniel  (the 
grantor  of  respondent)  will  take  effect,  by  relation,  as  of  the 
date  of  his  homestead  entry,  to  wit,  October  5,  1889,  whereas 
the  grant  to  appellant  was  made  July  11,  1889.  The  land  in 
question  was  not  disposed  of  by  the  government  until  after 
the  grant  of  the  right  of  way  to  appellant.  Section  4  of  said 
act  provides  that,  after  the  approval  of  the  plat,  "all  such 
lands  over  which  such  right  of  way  shall  pass  shall  be  dis- 
posed of  subject  to  such  right  of  way. 

The  respondent  contends  that  Wilkins'  said  pre-emption 
filing  reserved  said  land  from  the  operation  of  said  grant, 
and  cites  a  number  of  authorities  in  support  of  such  proposi- 
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^?on.  Up m  that  proposition  the  respondent  cites  Hastings 
A  D.  R.  v^o.  V,  Whitney,  132  U.  S.  357,  40  Am.  &  Eng.  R. 
Cas.  426;  also  Kansas  rac.  R.  Co.  t/.  Dunmeyer,  113  U.  S. 
•629 ;  also. Atchison,  T.  &  S.  F.  R.  Co.  v,  Pracht,  30  Kan.  66, 
12  Am.  &  Eng.  R.  Cas.  267 ;  and  Fearns  v,  Atchison,  T.  &S. 
F.  R.  Co.,  33  Kan.  275.  These  cases  all  arose  under  acts  of 
-congress  granting  lands  to  aid  in  the  construction  of  rail- 
roads, and  each  of  said  acts  contains  a  provision  reserving 
from  such  grants  all  lands  to  which  a  pre-emption  or  home- 
stead right  had  attached,  and  are  not  m  point.  Mr.  Justice 
Field,  in  the  case  of  St.  Joseph  &  D.  C.  K.  Co.  v,  Baldwin, 
103  U.  S.  426,  2  Am.  &  Eng.  K.  Cas.  510,  very  clearly  draws 
the  distinction  between  grants  of  land  to  aid  in  the  construc- 
tion of  a  railroad  and  a  grant  of  a  right.of  way,  in  the  follow- 
ing language:  "  But  the  grant  of  the  right  of  way  by  the 
sixth  section  contains  no  reservations  or  exceptions.  It  is  a 
present,  absolute  grant,  subject  to  no  conditions,  except  those 
necessarily  implied,  such  as  that  the  road  shall  be  constructed 
and  used  for  the  purpose  designed.  Nor  is  there  anything 
in  the  policy  of  the  government  with  respect  to  the  public 
lands  which  would  call  lor  any  qualification  of  the  terms. 
Those  lands  would  not  be  the  less  valuable  for  settlement  by 
a  road  running  through  them  ;  on  the  contrary,  their  value 
would  be  greatly  enhanced."  *•*  The  right  of  way  for  the 
whole  distance  of  the  proposed  route  was  a  very  important 
part  of  the  aid  given.  If  the  company  could  be  compelled  to 
purchase  its  way  over  any  section  that  might  be  occupied  in 
advance  of  its  location,  very  serious  obstacles  would  be  often 
imposed  to  the  progress  of  the  road.  For  any  loss  of  lands 
by  settlement  or  reservation,  other  lands  are  given  ;  but  lor 
the  loss  of  the  right  of  way  by  these  means  no  compensation 
is  provided,  nor  could  any  be  given  by  the  substitution  of 
another  route."  The  sixth  section  of  the  act  under  which 
that  case  arose  is  very  similar  to  the  first  section  of  the  act 
•of  March  3,  1875.  It  grants  the  right  of  way  through  the 
•*  public  lands "  without  reservation.  The  act  of  March  3, 
1875,  grants  the  right  of  way  through  "public  lands,"  except 
as  reserved  in  section  5  of  said  act,  to  wit:  "  All  lands  with- 
in the  limits  of  any  military  park  or  Indian  reservation,  or 
other  lands  especially  reserved  from  sale."  In  addition  to 
the  reservations  mentioned  in  the  act  of  March  3,  1875,  the 
acts  granting  lands  to  aid  in  the  construction  of  roads  reserve 
all  lands  from  the  effect  and  operation  of  such  grants  "to 
which  a  homestead  or  pre-emption  claim  had  attached." 
The  case  of  Union  Pac.  R.  Co.  v.  Douglass  Co.,  31  Fed.  Rep. 
540,  cited  by  appellant,  is  a  case  which  arose  under  the  act 
of  congress  of  July  i,  1862,  (12  St.  U.  S.  491,)  granting  the 
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right  of  way  to  the  Union  Pacific  Railroad  Company  over 
public  lands.  The  question  presented  was,  did  the  grant  of 
the  right  of  way  operate  upon  sections  i6  and  36,  the  sections 
granted  by  the  organic  act  of  1854  to  the  territory  of  Ne- 
braska for  school  purposes  ?  It  will  be  observed  that  the 
grant  to  the  railroad  was  later  than  the  grant  to  the  territory 
of  Nebraska.  Mr.  Justice  Brewer  says,  on  page  540: 
"  But  the  power  of  congress  over  lands  of  which  the  fee  has 
not  already  passed  and  vested  is  unquestioned."  **  In  the 
land  grant  made  by  this  act,  congress  made  specific  excep- 
tions of  lands  to  which  any  pre-emption,  homestead,  or  other 
claim  had  attached,  while  the  grant  to  the  right  of  way  is 
absolute  and  without  exception."  In  that  case  Mr.  Justice 
Brewer  also  discusses  the  meaning  of  the  term  "public 
lands,"  referring  to  a  quotation  from  the  opinion  in  Wilcox 
V.  Jackson,  13  ret.  (U.  S.)  4.98,  which  authority  is  cited  by 
respondent  as  an  authority  in  this  case.  He  says:  "  On  the 
meaning  of  the  term  *  public  lands,'  the  language,  which  is 
very  broad,  must  be  construed  with  reference  to  the  facts  of 
that  case ;  and  there  it  appeared  that  land  had  been  reserved 
for  military  purposes,  and  it  was  held  that  a  subsequent  act 
for  the  sale  of  lands  in  that  territory  did  not  operate  upon 
this  particular  reserved  tract.  This  only  shows  that,  when 
land  has  been  once  reserved,  congress  will  not  be  presumed 
to  have  intended  a  disposition  of  it  in  any  other  way,  unless 
the  intent  is  clearly  expressed ;  but  that  does  not  meet  the 
question  in  this  case,  for  the  act  of  congress  of  July  i,  1862, 
does  not  purport  to  grant  the  fee,  but  only  a  right  of  way  ;" 
and  cites  with  approv^al  St.  Joseph  &  D.  C.  R.  Co.  v.  Bald- 
win, supra  ;  also  Leavenworth,  L.  &  G.  R.  Co.  v,  U.  S.,  92  U. 
S.  733.  In  the  following  authorities,  the  distinction  between 
a  land  grant  and  a  erant  of  a  right  of  way  is  recognized  and 
commented  upon  :  Western  Pac.  R.  Co.  v.  Tevis,  41  Cal.492  ; 
Doran  v.  Central  Pac.  R.  Co.,  24  Cal.  259;  U.  S.  v.  Garret- 
son,  42  Fed.  Rep.  22;  Turner  z;.  Union,  5  McLean,  (U.  S.) 
344;  Northern  Pac.  R.  Co.  t/.  Meadows,  46  Fed.  Rep.  254; 
Denver  &  R.  G.  R.  Co.  v.  Ailing,  99  U.  S.  475.  In  Bybee  v. 
Oregon  &  C.  R.  Co..  26  Fed.  Rep.  589,  24  Am.  &  Eng.  R. 
Cas.  127,  Judge  DeXdy  says:  "  The  grant  of  a  right  of  way 
is  a  separate  and  distinct  matter  from  that  of  the  lands  to  aid 
in  the  construction  of  the  road.  The  reversion  or  forfeiture 
provided  for  in  section  8  of  the  act  of  1866  does  not  include 
the  right  of  way,  but  is  limited  to  the  'lands'  remaining  un- 
patented or  unearned  at  the  time  of  the  failure.  The  grant 
of  the  right  of  way  is  without  condition,  except  that  which 
the  law  tacitly  annexes  to  all  such  easements,^-the  liability 
to  be  lost  or  forfeited  for  non-user,  ascertained  and  deter- 
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mined  in  a  judicial  proceeding  instituted  by  the  government 
for  that  purpose.  But  it  is  also  a  present  absolute  grant,  and 
takes  effect  when  the  line  of  the  road  is  located,  from  the 
date  of  the  act,  as  against  any  intervening  claim  or  settlement 
whateves."  In  the  case  at  bar  the  grant  took  effect  from  the 
date  of  the  approval  of  the  plat,  which  was  July  ii,  1889. 
The  act  of  ^larch  3,  1875,  grants  the  right  of  way  through 
the  public  lands  of  the  United  States  upon  conditions.  The 
only  reservations  therein  are  contained  in  section  5  of  said 
act,  as  above  stated.  The  inchoate  pre-emption  right  of 
Wilkins,  which  did  not  ripen  into  title,  does  not  come  withm 
either  of  the  above  reservations.  Section  4  of  said  act  de- 
Clares  that,  after  the  approval  of  the  profile  map  by  the  sec- 
retary of  the  interior,  **  all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  subject  to  such  ri^ht 
of  way."  The  government  ot  the  United  States  had  not  dis- 
posed  of  said  land  within  the  meaning  of  the  term  "  disposed," 
as  used  in  the  fourth  section  of  said  act,  prior  to  October  5, 
1889,  the  date  of  Daniel's  homestead  entry.  The  patent  to  be 
issued  to  Daniel  will,  by  relation,  take  effect  as  of  the  date 
of  his  homestead  entry,  and  no  earlier. 

Tlie  judgment  of  the  district  court  should  be  reversed,  and 
judgment  entered  in  favor  of  the  appellant,  dismissing  this 
action,  and  for  costs  of  suit ;  and  it  is  so  ordered. 

Morgan  and  Huston,  J  J.,  concur. 

Land  Grants  to  Railroads— Rights  of  Homestead  and  Pre-emption  Claim, 
ants.— See  ante,  St.  Paul  &  S.  C  R.  Co.,  v.  Ward,  and  note,  pp.  325,  331. 

Land  Grant— Location  of  Mining  Claims  in  Reserved  Land.— In  Northern 
Pac.  R.  Co.,  V.  Sanders  (C.  C.  A.)  49  Fed.  Rep.  129,  it  was  held  that  act 
Cong.  July  2,  1864,  granting  land  to  the  Northern  Pacific  Railroad  Com- 
pany  to  aid  in  the  construction  of  its  road,  which  creates  a  reserve  of  the 
odd-numbered  sections  of  lands  "  not  mineral, "  within  the  limits  defined, 
"which  are  free  from  pre-emption  or  other  claims  or  rights,"  from  the 
time  of  filing  a  plat  of  the  general  route  in  the  general  land  office,  does 
not  prevent  persons  taking  up  mining  claims  in  the  reserved  lands  after 
the  filing  of  such  map,  and  before  the  definite  location  of  the  road  ;  and 
it  does  not  avail  the  railroad  company  that  the  lands  so  located  under 
mining  claims  are  in  fact  non-mineral  lands.  Buttz  v.  Northern  Pac.  R. 
Co..  119  U.  S.  55,  29  Am.  &  Eng.  R.  Cas.  455,  and  Denny  v,  Dodson,  32 
Fed.  Rep.  899,  distinguished.    47  Fed.  Rep.  604,  aflftrmed. 

State  Taxation  of  Lands  Granted  by  Congress.— The  grant  of  lands  to  the 
Northern  Pacific  Railroad  Company,  under  Acts  July  2,  1864,  was  a 
present  grant,  which  attached  to  the  specific  sections  as  they  became  cap- 
able of  identification  by  the  definite  location  of  the  road ;  and  upon  a 
report  by  the  government  surveyors  that  the  lands  surveyed  are  non-min- 
eral, such  lands  become  subject  to  state  taxation,  although  the  land  com- 
missioner refuses  to  issue  patents  therefor  until  further  satisfied  that  the 
lands  are  in  fact  non-mineral.  Northern  Pac.  .R.  Co.  v.  Wright  (C.  C.  D. 
Mont.)  51  Fed.  Rep.  68. 
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Morris 

V. 

Tottenham  and  Forest  Gate  R.  Co. 
{2  Ch,  {iap2)  47) 

Power  to  take  Temporary  Possession  of  Land— Necessary  Purpose— 
"  Road '' — Railroad.— The  authority  given  by  section  32  of  the  Railways 
Clauses  Consolidation  Act  1845.  to  take  temporary  possession  of  land  for 
the  purpose  of  forming  roads  does  not  include  taking  for  the  purpose  of 
forming  a  railroad.  I^nd  can  only  be  so  taken  when  the  taking  is  neces- 
sary, and  mere  saving  of  expense  does  not  constitute  necessity. 

This  was  a  motion  on  the  part  of  the  plaintiffs  for  an  inter- 
locutory  injunction  in  terms  of  the  writ,  viz.,  to  restrain  the 
defendants,  the  Tottenham  and  Forest  Gate  Railway  Com- 
pany, from  proceeding  on  a  notice  to  take  temporary  pos- 
session, under  section  32  of  the  Railway  Clauses  Consolida- 
tion Act,  1845,  of  \2i^A  of  which  the  plaintiffs  were  lessees  in 
possession.  The  notice  was  dated  the  28th  of  December, 
1 891,  and  was  to  take  temporary  possession  of  the  land  in 
question  "for  the  purpose  of  forming  roads  thereon  to  or 
from  or  by  the  side  of  the  proposed  railway  during  the  con- 
struction of  the  railway, " 

The  defendants*  railway  in  course  of  construction  crossed 
the  main  line  of  the  Great  Eastern  Railway  nearly  at  right 
angles,  a  short  distance  from  the  Leytonstone  station.  The 
plaintiff's  land  adjoined  the  main  line.  The  land  comprised 
m  the  notice  in  question  was  intended  to  be  used  for  the 
construction  of  a  branch,  in  the  form  of  a  quadrant  of  a  circle, 
to  connect  the  main  line  with  the  new  line,  for  the  purpose 
of  bringing  materials  from  places  of  some  distance  away  to 
be  used  in  the  construction  of  the  new  railway,  A  small 
part  of  it  had  been  made,  and  a  photograph  in  evidence 
showed  that  it  was  laid  with  sleepers  and  raits,  exactly  like 
those  on  the  main  line.  The  following  is  an  extract  from  an 
affidavit  filed  on    behalf  of  the  defendants  : — 

**  It  is  undoubtedly  the  intention  of  the  company  and  their 
contractors  to  use  such  land  for  the  purpose  of  making  a 
temporary  road  thereon  from  the  siding^  of  the  Great  Eastern 
Railway's  aforesaid  goods  station  to  the  railway  which  the 
company  are  constructing,  and  no  doubt  materials  for  the 
construction  of  such  railway  will  be  carried  in  wagons  or 
trucks  from  the  said  siding  to  the  land  on  which  such  rail- 
way is  being  constructed,  and  in  all  probability,  as  is  almost 
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invariably  the  case  when  a  railway  is  being  constructed,  rails 
will  be  laid  on  the  road  when  fornned  for  such  wagons  or 
trucks  to  run  on,  and  in  all  probability  the  materials  so 
brought  on  to  the  company's  property  on  which  the  railway 
is  being  constructed  will  be  utilized  not  only  for  the  pur- 
poses of  such  railway  so  far  as  it  is  near  the  land  comprised 
m  the  said  notice,  but  also  on  other  parts  of  the  site  of  the 
company's  intended  railway  lying  towards  Forest  Gate. " 

CozenS'Hardy,   Q.  C,  and  Dibdin  for    the   plaintiffs. 

5.  Hall,  Q.  C,  and  R.  J,  Parker,  for  the  defendants. 

North,  J.  (after  saying  that  he  would  treat  the  notice  to 
take  the  land  as  sufficient  in  its  terms,  and  that  on  the  evi- 
•dence  the  defendants  proposed  to  make  what  was 
really  a  branch   railroad  on  a  land,  continued) : —  ^•''•''  »' 
That  being  so,  the  owners  of  the  land  apply  for  an  e»t«i^"L^Md. 
injunction  and  in  my  opinion  they  are  entitled  to 
restrain  the  trespass  which  the  company  propose  to  commit, 
if  it  be  a  trespass. 

The  answer  of  the  company  is  that  they  are  justified  in  do- 
ing what  they  do  under  tne  act,  and  that  really  is  the  ques- 
tion. Does  the  32nd  section  justify  their  entering  upon  and 
using  the  plaintiffs*  land  to  build  a  railway  upon  for  the  pur- 
pose of  connecting  for  temporary  purposes  the  main  line  of 
the  Great  Eastern  Railway  with  a  new  railway  which  crosses 
it  at  right  angles? 

Now,  the  32nd  section  prescribes — to  read  it  shortly — that 
the  company  may  within  the  period  for  completing  the  line, 
without  any  payment  or  deposit,  enter  upon  any  lands  within 
the  limits — within  which  it  is  admitted  that  the  present  lands 
are — and  to  occupy  the  same  so  long  as  may  be  necessary 
for  the  construction  or  repair  of  that  portion  of  the  railway 
or  of  the  accommodation  works  connected  therewith  herein- 
after mentioned  and  to  use  the  same  for  any  of  the  following 
purposes. 

Now,  no  one  has  suggested  to  me  any  reasonable  construc- 
tion of  the  phrase  "that  portion  of  the  railway,  *'  and  I  do 
not  know  wnat  it  means.  It  does  not  refer  to  anything  de- 
fined elsewhere  in  the  act  in   any  way. 

The  company  having  entered  upon  the  land  may  occupy 
the  said  lands  so  long  as  may  be  necessary  for  the  construc- 
tion or  repair  of  that  portion  of  the  railway  or  of  the  accom- 
modation works  connected  therewith  hereinafter  mentioned, 
and  use  the  same  for  any  of  the  following  purposes.  Then 
comes  this:  "For  the  purpose  of  taking  earth  or  soil  by 
side  cuttings  therefrom.  *'  This  branch  is  not  intended  for 
that.     Then  I  will  read  the  third  next:  **  For  the  purpose  of 
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obtaining  materials  therefrom  for  the  construction  or  repair 
of  the  railway  or  such  accommodation  works  as  aforesaid. " 
That  seems  to  be  very  much  in  pari  /«^?/fr/ii  with  the  first. 
Both  are  as  to  taking  materials  from  the  land  in  question. 
Then  I  will  go  to  the  second  :  "  For  the  purpose  of  deposit- 
ing spoil  thereon.  "  That  is  not  taking  anything  away  from 
the  land,  but  putting  something  upon  it  which  is  not  there 
by  nature  ;  and  as  regards  that,  it  appears  to  me  if  spoil  is 
deposited  thereon  that  is  not  a  temporary  deposit  of  spoil ; 
it  may  be  a  permanent  deposit.  All  those  matters  relate, 
therefore,  to  materials  in  connection  with  the  land  itself.  It 
is  either  taking  materials  from  the  land  or  putting  materials 
upon  the  land.  Then  we  come  to  this  :  "  For  the  purpose  of 
forming  roads  thereon  to  or  from  or  by  the  side  of  tne  rail- 
way. "  Now,  although  the  previous  words  have  dealt  very 
fully  with  the  taking  of  materials  from  and  putting  materials 
upon  the  land,  there  is  no  reference  in  terms  to  materials 
coming  from  any  other  place,  except  the  land  that  is  to  be 
occupied  ;  and  tne  only  question  is  whether  those  last  words 
**  forming  roads  "  authorize  the  doing  of  what  is  proposed  to 
get  materials  from  or  placed  upon,  not  the  land  in  question, 
but  other  land  more  or  less  contiguous.  I  do  not  think  that 
such  a  railway  as  is  proposed  in  the  present  case  is  a  road 
within  the  meaning  of  the  words  as  used  here.  That  is  my 
strong  impression. 

But  there  is  a  second  point  also,  and  upon  that  I  am  against 
the  company.     The  decisions  which  have  been  given  upon  the 

act  show  that  the  i6th  section  and  the  32nd  section 
piirpoIit7        ^PP'y  ^^  cases  in  which  what  is  proposed  to  be  done 

is  necessary  for  the  purposes  of  the  railway,  not 
merely  by  reason  of  the  language  used  in  those  two  sections 
themselves,  but  on  the  ground  of  the  general  intendment  of 
the  act  and  the  legislature  in  passing  the  act  with  reference 
to  powers  given  to  persons  who  propose  to  take  away  from 
owners  temporarily  or  permanently  the  possession  or  enjoy- 
ment of  land  to  which  those  owners  are  entitled  ;  and,  further 
than  that,  the  act  is  to  be  construed  as  pointed  out  in  Simpson 
V,  South  Staffordshire  Waterworks  Co.,  4  D.  J.  &  S.  679.  If 
there  is  any  doubt  with  regard  to  the  extent  of  the  powers 
claimed  under  the  act,  it  should  be  construed  for  the  benefit 
of  the  landowner,  and  not  in  such  a  manner  as  to  give  to  the 
company  any  power  which  is  not  most  clearty  and  expressly 
defined  in  the  statute.  That  being  so,  it  is  for  the  company 
to  make  out  their  case  clearly,  and  to  satisfy  me  on  the  reason- 
able construction  of  the  act  that  their  view  of  it  is  right.  They 
have  not  satisfied  me  upon  that  point,  having  regard  partic- 
ularly to  the  cases  that  have  been  cited.     Those  cases  seem 
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to  me  to  show  that  what  is  required  for  justifying  the  pro- 
ceedings of  the  company  is  that  the  work  is  necessary  for  the 
construction  of  the  railway  ;  and,  without  saying  what  is  nec- 
essary, the  decisions  show  that  a  mere  saving  of  expense  to 
the  company,  and  a  fortiori  ?i  mere  saving  otexpense  to  the 
contractors  for  the  company,  is  not  a  necessary  purpose  within 
the  meaning  of  the  act. 

Then  it  is  said  that  such  a  construction,  although  it  may  be 
essential  and  binding  as  to  the  i6th  section,  is  not  essential  as 
to  section  32.  I  think  it  was  pointed  out  in  Fenwick  v.  East 
London  R.  Co.,  Law  Rep.  20  Eq.  544,  (which  was  a  case  re- 
lating  to  the  32nd  section,  and  not  to  the  i6th  section  ;  but  I 
do  not  think  that  there  is  any  distinction  between  the  two) 
that  the  decision  was  based  rather  upon  the  general  intend- 
ment of  the  act  than  upon  the  particular  wording  of  the  sec- 
tion ;  a  purpose  which  covers  all  the  sections  contained  in  it, 
except  so  far  as  there  is  anything  in  the  act  to  distinguish 
them. 

Then  it  is  said  that  the  phrases  used  in  both  the  31st  section 
and  the  3Sth  section  of  the  act  show  that,  with  regard  to  tak- 
ing under  the  30th  section  or  the  32nd  section  01  the  act,  it 
is  not  essential  that  the  works  should  be  necessary  ;  it  is  suf- 
ficient that  they  should  be  convenient  The  argument  upon 
those  sections  does  not  convince  me.  The  question  whether 
it  is  more  fitting  that  one  piece  of  land  or  another  should  be 
taken  for  a  purpose  for  which  the  company  are  authorized  to 
use  either  of  them  may  well  arise  as  between  two  different 
pieces  of  land  and  their  respective  owners,  while  it  is  strictly 
and  essentially  necessary  for  the  purposes  of  the  company 
that  one  or  other  of  those  two  pieces  ofland  should  be  so  used 
by  them.  The  31st  and  35th  sections  will  apply  to  such 
case,  and  they  have  their  full  meaning  given  to  them  by  ap- 
plying them  to  cases  in  which  it  is  necessary  for  the  company 
to  get  the  use  of  the  land  from  one  person  or  another  without 
its  beinff  essential  to  get  it  from  one  rather  than  the  other  of 
them,  although  the  question  may  still  be  open  whether  it  is 
more  fit  as  between  the  two  that  they  should  take  from  one 
or  the  other. 

Under  these  circumstances,  I  come  to  the  conclusion  as  re- 
gards the  32nd  section  that  the  taking  of  this  land  is  not  shown 
to  be  necessary,  having  regard  to  the  decisions  of  the  act 

That  being  so,  I  must  grant  the  injunction. 
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Texas  Western  R.  Co. 

V. 

Wilson. 

{Texas  Supreme  Court,  Jan.  26,  iSp2.) 

Right  of  Way--Acquitition  of  Title  by  Adverte  PotMtsion. — A  railroad 
company  cannot  acquire  title  to  the  fee  of  land  by  adverse  possession 
where  it  enters  on  the  land  as  a  trespasser,  constructing  and  operating  its 
road  thereon,  since  such  possession  and  claim  are  only  of  an  easement 
for  its  right  of  way. 

Easement  byPretcrlption—Conttnuout  Occupancy — Sufficiency  of  Proof. — 
The  burden  of  prool  on  a  railroad  company,  claiming  an  easement  by 
prescription  in  land  occupied  by  it  as  a  right  of  way,  is  not  sustained  by 
proof  of  it»  original  and  present  occupancy,  without  proof  that  such  occu- 
pancy has  been  continuous  during  the  entire  period  necessary  to  confer 
title. 

Intent  to  Prescribe  for  an  Easement— Sufficiency  of  Testimony  to  Show. — 
The  intent  of  a  railroad  company  to  prescribe  for  an  easement  for  a  right 
of  way  over  lands  under  a  claim  of  right  antagonistic  to  the  lawful  owner 
thereof,  is  not  established  by  testimony  of  one  of  the  directors  that  pos- 
session was  taken  during  the  owner's  absence,  and  that  the  company  in- 
tended to  pay  for  the  land  when  called  on  by  the  owner,  there  being 
no  proof  of  any  demand  or  refusal  of  possession  or  compensation. 

Commissioners'  decision.  Section  A.  Appeal  from  Har- 
ris District  Court.  Trespass  to  try  title.  Judgment  for 
plaintiff,  and  defendant  appeals. 

George  H,  Breaker,  for  appellant. 

Wvi,  H,  Crank,  for  appellee. 

Marr,  J. — This  suit  was  brought  upon  the  2d  day  of  Sep- 
tember,  1886,  in  trespass  to  try  title  to  recover  of  the  defend- 
ant the  possession  of  a  lo-acre  lot  of  land  in  the 
•Cam  lUted.  ^j^^  ^£  Houston,  and  the  appellee,  as  plaintiff  be- 
low, recovered  that  character  of  judgment  in  the  district 
court.  The  appellant,  among  other  defenses,  pleaded  the 
statute  of  limitation  of  10  years,  and  also  an  easement  ac- 
quired by  prescription  to  so  much  of  the  land  in  controversy 
as  constituted  its  right  of  way.  To  the  remainder  of  the 
land  it  entered  a  formal  disclaimer. 

There  is  but  one  assignment  of  error  in  the  brief  of  the  ap- 
pellant, and  that  is  to  the  effect  that  the  court  erred  in  ren- 
dering judgment  for  the  plaintiff  for  the  possession  of  the  en- 
tire tract  of  land  without  establishing  its  right  of  way 
through  the  land.  The  appellant  was  a  naked  trespasser 
upon  the  land.     It  never  sought  to  condemn  the  land  in  any 
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of  the  modes  prescribed  by  law  in  order  to  obtain  the  right 
of  way,  though  it  might  have  done  this  by  a  cross  bill  at  the 
trial  below,  under  the  act  of  1889.  Act  21st  Leg.  p.  18.  It 
has  at  no  time  made  any  compensation  to  the  owner,  as  re- 
quired by  the  constitution  and  laws  in  such  cases. 
It  must  be  held,  therefore,  that  the  appellant  has  ^*  "*'•  ^^ 
acquired  no  right  or  title  to  the  land  in  dispute,  tJgVi^.'*^**' 
and,  as  a  consequence,  to  a  right  of  way  therein, 
•under  the  statute  of  limitation  of  10  years ;  the  possession 
and  claim  not  being  of  that  character  as  will  perfect  title  to 
the  land.  This  view  of  the  law  was  expressly  announced  by 
the  supreme  court  upon  a  similar  state  of  facts  in  the  case  of 
Hays  V.  Texas  &  P.  R.  Co.,  62  Tex.  397,  23  Am.  &  Eng.  R. 
Cas.  102,  and  we  need  only  to  refer  to  that  decision  as  con- 
clusive of  the  question.  In  that  case  the  correct  practice  in 
suits  of  the  character  of  the  present  action  was  indicated  in 
the  following  language  :  **  A  party  in  possession  of  another's 
land,  claiming  an  easement,  is  a  trespasser  if  his  claim  is  with- 
out foundation.  If,  in  a  suit  by  the  owner  of  the  soil,  the 
plaintiff  shows  title  to  the  land,  and  the  defendant  to  the 
easement,  the  plaintiff  recovers,  subject  to  the  right  of  the 
defendant  to  enjoy  the  easement.  If  the  defendant  shows 
no  title  of  this  character,  the  owner  of  the  land  dispossesses 
him  altogether." 

It  remains  to  decide  whether  the  appellant  has  acquired 
an  easement  in  the  land  by  prescription,  or  whether  its 
**  claim  is  without  foundation."  This  is  the  con- 
trolling question  in  the  case,  and  is  really  the  only  B««"«»t»>y 
one  presented  by  the  assignment  of  error,  strictly  ^^'^■"*^*"<»»- 
construed.  As  there  are  no  conclusions  of  law  and  fact  in 
the  record,  we  are  not  advised  of  the  reasons  upon  which 
the  district  court  predicated  its  decision.  Ifj  however,  its 
judgment  can  be  sustained  upon  anv  reasonable  view  of  the 
case  as  presented  in  the  record,  it  is  our  duty  to  do  so,  and 
put  an  end  to  the  litigation.  The  evidence  is  indefinite,  and 
not  very  satisfactory,  as  to  the  exact  time  when  the  appellant 
enterecl  upon  the  premises  in  controversy  and  constructed 
its  roadbed;  and  in  this  particular  the  appellant  is  possessed 
of  "  the  narrowest  of  margins."  It  may  be  that  the  court 
below  for  this  reason  held  that  the  entry  was  not  shown  to 
have  been  made  10  years  before  the  institution  of  the  suit. 
But  for  the  purpose  of  this  case,  and  in  the  view  we  take  of 
the  effect  of  the  evidence,  we  will  conclude  that  the  proof  is 
sufficient  to  establish  that  fact.  We  may  concede,  also,  that  a 
railway  company,  as  a  mere  trespasser,  may,  under  the  law, 
acquire  an  easement  or  right  of  way  by  prescription, 
though  we  are  not  required,  under  our  estimate  of  the  facts 
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in  evidente,  to  make  an  authoritative  ruling  upon  that  point 
in  the  present  instance.  There  are  authorities  to  that  effect. 
Organ  v.  Memphis  &  L.  R.  Co.,  51  Ark.  235,  39  Am.  &  Eng. 
R.  Cas.  75  ;  Sherlock  v.  Louisville  N.  A.  &  C.  R.  Co.,  115 
Ind.  22. 

The  doctrine  is  well  established  that  the  burden  of  proof 
is  upon  the  party  claiming  an  easement  in  the  land  of  another, 
without  any  contract  or  express  grant  thereto,  to  establish 
all  of  the  necessary  facts  from  which  the  right  may  be  pre-* 
sumed  in  his  favor.  He  must  clearly  show  open  and  peace- 
able possession  for  the  full  period  required  under  the  statute 
to  preclude  a  recovery  of  land  against  one  having  no  other 
title,  and  with  at  least  the  implied  acquiescence  of  the  owner, 
and  that  during  all  of  such  time  the  use  and  enjoyment  of  the 
right  has  been  exclusive,  uninterrupted,  and  continuous,  and 
under  a  claim  of  right  adversely  to  the  owner  of  the  fee.  If 
there  is  a  failure  to  establish  any  of  these  essential  elements 
by  a  preponderance  of  evidence,  the  claim  to  the  easement 
cannot-  be  maintained.  Haas  v.  Chousard,  17  Tex.  589; 
Rhodes  v.  Whitehead,  27  Tex.  311 ;  Midland  R.  Co.z/.  Smith, 
125  Ind.  509,  44  Am.  &  Eng.  R.  Cas.  222  ;  VVashb.  Real  Prop, 
pp.  318,  321,  325,  §§  17,20,  23;  Washb.  Easem.  pp.  131-142  ; 
3  Kent,  Comm.  p.  444;  Ward  v,  Warren,  82  N.  Y.  269. 

In  this  case  we  cannot  hold  that  the  judgment  of  the  court 
below  is  without  evidence  to  support  it,  (as  must  be  done 
to  authorize  a  reversal,)  or  is  given  against  the  preponder- 
ance of  the  testimony.  It  was  shown,  as  we  have  conceded, 
that  some  time  during  the  year  1875  or  1876  the  appellant 
entered  upon  the  land  in  dispute,  and  constructed  its  road- 
bed and  railway  track,  and  that  "  in  the  year  1876  the  first 
10  miles  of  the  road  were  built  and  in  operation,  as  "testi- 
fied to  by  one  of  the  witnesses.  The  railway  is  a  narrow 
fauge  road,  and  its  track  and  roadbed  is  about  10  feet  wide, 
he  right  of  way  was,  as  is  claimed,  50  feet  in  width,  but 
has  never  been  fenced  nor  occupied,  except  to  the  extent  of 
the  roadbed.  It  was  admitted  that  "the  defendant  was  at 
the  time  of  the  filing  of  this  suit,  and  is  now,  in  the  posses- 
sion of  the  premises  sued  for.'*  The  premises  sued  for  are 
the  entire  10  acres  of  land.  The  petition  alleges  the  entry  in 
the  year  1884.  It  was  also  proved  by  the  defendant  below 
that  "  no  change  was  ever  made  in  the  line  of  the  roadbed  as 
now  laid  ;  that  the  road  has  continued  in  its  present  place 
until  the  present  time,  and  that  the  track  has  never  been  re- 
moved since  it  was  laid.*'  This  is  the  full  extent  of  the  evi- 
dence  as  to  the  user,  and  we  think  that  it  is  clearly  insuffi- 
cient, considering  "  the  nature  of  the  easement,"  to  show  a 
continuous  exercise  and  enjoyment  of  the  right  claimed  for 
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the  requisite  period  of  time.  Mere  possession  of  the  land  at 
certain  times  does  not  show  an  assertion  and  enjoyment  of 
the  easement.  For  aught  that  appears,  no  trains  may  have 
been  run  over  the  road,  or  any  other  use  madfe  of  the  track 
or  right  of  way,  by  the  appellant  after  the  year  1876.  We 
cannot  presume  these  facts,  but  as  we  have  already  stated,  it 
devolved^upon  the  defendant  to  prove  these  by  a  preponder- 
ance of  the  testimony.  Cooper  v.  Smith,  9  Serg.  &  K.  (Pa.) 
33  ;  Emery  ^.Raleigh  &  G.  R.  Co.,  102  N.  Car.  209,  37  Am.  & 
Eng.  R.  Cas.  253  ;  Washb.  Easem.  p.  142,  §  39. 

We  will  next  in  order  inquire  whether  the  claim  to  and 
the  exercise  of  the  right  (conceding  it  to  have  been  exer- 
cised)  was  adverse  to  the  owner  of  the  land.  The 
testimony  of  John  T.  Brady,  one  of  the  directors,.  I'o »■*•■**<> 
affords  the  only  proof  bearing  immediately  upon  »''**«'*»*• 
the  point.  That  part  of  his  evidence  to  which  we  refer  is  as 
follows  :  That  John  Koops  (the  owner  of  the  land)  at  the 
time  "  lived  in  Houston,  but  was  away  from  the  city,"  he 
thinks, "  when  the  road  was  built.  We  went  on  the  land,  and 
have  never  paid  for  the  right  of  way.  We  expected  and  in- 
tended to  pay  for  it  when  called  upon  at  any  time  *by  the 
owner."  There  is  no  proof  of  any  demand  for  possession  or 
compensation,  or  a  refusal  thereof  by  the  defendant,  prior  to 
the  institution  of  this  suit.  We  think  that  these  facts  do  not 
show  an  intent  to  prescribe  for  a  use  and  enjoyment  of  the 
easement  under  a  claim  of  right  in  the  defendant,  indepen- 
dent of  any  antagonistic  to  the  owner  of  the  land.  The  in- 
ference might  be  drawn  by  the  court  below  that  the  incep- 
tion and  user  of  the  right  of  way  ^as  in  subordination  to  the 
owner,  and  in  recognition  of  his  superior  rights  in  the  prem- 
ises, and,  if  so,  we  cannot  hold,  under  well  settled  rules  of 
law,  that  the  conclusion  was  unwarranted  by  the  facts 
proved.  A  single  act  of  acknowledgment  by  the  defendant 
of  the  owner's  title  is  fatal  to  the  right.  Washb.  Real  Prop, 
p.  322;  Washb.  Easem.  p.  132,  §§  27,  28;  Colvin  v,  Burnet, 
17  Wend.  (N.  Y.)  564;  Chance  z/.  Branch,  58  Tex.  490;  Thur- 
mond V,  Trammell,  28  Tex.  380,  381 ;  Mhoon  v,  Cain,  yy  Tex. 
316,  and  cases  cited.  In  view  of  what  we  have  said  upon  the 
whole  case,  we  have,  in  fine,  reached  the  conclusion  that  the 
evidence  is  not  of  that  satisfactory  character  which  would 
have  justified,  much  less  required,  the  court  to  presume  the 
grant  from  the  owner  of  the  soil  of  the  right  of  way.  Tay- 
lor V.  Watkins,  26  Tex.  688. 

Without  such  presumption,  an  easement  dependent  en- 
tirely upon  prescription  cannot  exist,  and,  consequently,  we 
thinfe  that  the  judgment  ought  to  be  affirmed. 

Per  Curiam.  Affirmed,  as  per  opinion  of  commission  of 
appeals. 


Digitized  by 


Google 


368  BLAKELY  V,  CHICAGO,  K.  &  N.   R.   CO.      [VOL.  $1 

Acquisition  by  Railroad  Company  of  Title  by  Adverte  Possession.— See 
American  Bank  Note  Co.  v,  N.  Y.  Elevated  R.  Co.  (N.  Y.)  50  Am.  & 
Eng.  R.  Cas.  292  ;  Miner  v.  New  York,  C.  &  H.  R.  Co.  (N.  Y.)  47  Id,  212^ 
note  50  /^.  21 1  ;  Erie  &  N.  R.  Co.  v.  Rosseau  (Ont.)  46  Id,  539 ;  Chicago 
&  N.  W.  R.  Co.  V,  Gait  (111.)  44  7^.  43,  and  cases  cited  in  note  50. 

Right  of  Way  Across  Railroad  by  Adverse  User— Admission  of  Deed  in  Ev* 
idence.— In  Hoyle  z^.  New  York  &  N.  E.  R.  Co.,  (Conn.  Jan.  7,  1891)22 
Atl.  Rep.  446,  it  appeared  that  a  land  owner  conveyed  a  strip  of  land 
through  his  land  to  a  railroad  company  ;  the  deed  provided  that  the  com* 
pany  should  permit  the  grantor  to  use  the  crossings  "  now  made  on  said 
lands."  An  action  was  brought  for  obstructing  the  right  of  way.  which 
the  grantor  claimed  wholly  on  adverse  user,  and  it  was  held  that  it  was  er- 
ror to  admit  the  deed  in  evidence  to  prove  a  right  of  way  by  adverse  user, 
and  the  recognition  of  such  right  on  the  part  of  the  grantee  by  accepting; 
it. 


Blakely 
Chicago,  Kansas  &  Nebraska  R.  Co. 

{Nebraska  Supreme  Courts  March  23^  i8p2.) 

Right  of  Way— Grant  to  Railroad— Additional  Servitude— Compensation, — 
A  land  owner  executed  a  deed  to  certain  lands  to  the  R.  V.  Ry.  Co.  for 
100  feet  in  width  for  right  of  way  to  said  railway  company,  "  it^  successors 
and  assigns,  for  right  of  way,  and  for  operating  its  railroad  only."  An  as- 
signee of  the  original  grantee  conveyed  to  another  railway  company  42^^ 
feet  of  its  ri^ht  of  way  across  the  plaintiff's  land,  thus  making  two  roads 
upon  such  right  of  way.  Held,  that  the  second  railway  was  an  additional 
burden  on  the  land,  and  plaintiff  is  entitled  to  recover. 

Error  to  Gage  District  Court. 

Ejectment.  Judgment  for  defendant.  Plaintiff  brings  er- 
ror. 

Griggs  &  Rinaker  for  plaintiff  in  error. 

Stephen  S,  Brown  and  Hazlett  &  Bates,  for  defendant  in  error. 

Maxwell,  C.  J. — In  1885,  the  plaintiff  and  her  husband 
made  a  conveyance  to  the  Republican  Valley  Railroad  Com- 
pany as  follows:  **  Know  all  men  by  these  pres- 
Caw  .ut*d.  g^^g  ^^^^  Maggie  C  Blakely,  Nathan  Blakely,  of 
the  county  of  Gage  and  state  of  Nebraska,  in  consideration 
of  the  sum  of  $i»900.oo  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  grant,  bargain,  sell,  and 
convey  unto  the  Republican  Valley  Railroad  Company,  its 
successors  and  assigns,  for  right  of  way,  and  for  operating 
its  railroad  only,  the  following  described  real  estate,  situate 
in  Gage  county,  state  of  Nebraska,  to  wit:  A  strip  of  land 
100  feet  wide,  it  being  50  feet  on  each  side  of  the  center  line 
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of  the  railroad  company  as  located  upon  the  northwest  quar- 
ter of  the  southeast  quarter,  and  the  southwest  quarter  of 
the  northeast  quarter,  and  southeast  quarter  of  the  north- 
west quarter,  01  section  No.  3,  in  township  No.  3,  range  No. 
6  east  of  the  6th  P.  M^. ;  to  have  and  to  hold  the  same  unto 
the  said  railroad  company,  its  successors  and  assigns.  In 
testimony  whereof  we  hereunto  set  our  hands  and  seal  this 
2nd  day  of  July,  A.  D.  1885.  Maggie  C.  Blakely.  Nathan 
Blakely.     In  presence  of  R.  S.  Bibb.*' 

This  deed  was  duly  acknowledged.  The  cause  was  sub- 
mitted to  the  court  upon  an  agreed  statement  of  facts,  which 
covers  many  pao^es,  and  with  undue  particularity  sets  out  the 
various  steps  taken  in  the  organization  of  the  several  com- 
panies. It  will  not,  therefore,  be  copied,  as  no  question 
arises  upon  most  of  its  statements.  It  is  admitted  that  the 
defendant  in  error  has  conveyed  42  1-2  feet  of  its  right  of 
way  derived  from  the  plaintiffs  under  said  deed  to  the  Chi- 
cago,  Kansas  &  Nebraska  Railway  Company.  The  court  be- 
low found  the  issues  in  favor  of  the  defendant  and  dismissed 
the  action. 

It  Will  be  observed  that  the  conveyance  is  "  for  right  of 
way  and  for  operating  its  railroad  only."  The  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  is  the  suc- 
cessor of  the  Republican  Valley  Railroad  Com-  ^<^*"*  ""- 
pany.  It  is  claimed  on  behalf  of  the  defendant  in  tiowfierJu 
error  that,  as  the  plaintiff  in  error  conveyed  the  tode. 
right  of  way  by  deed,  therefore  the  title  passed  to 
the  railway  company  for  all  purposes,  and  it  may  convey  to 
whom  it  pleases.  Section  81,  chap.  16,  Cdmp.  St.,  is  as  fol- 
lows: "Such  corporation  is  authorized  to  enter  upon  any 
land  for  the  purpose  of  examining  and  surveying  its  railroad 
line,  and  may  take,  hold,  and  appropriate  so  much  real  estate 
as  may  be  necessary  for  the  location,  construction,  and  con- 
venient use  of  its  road,  including  all  necessary  grounds  for 
stations,  buildings,  work  shops,  depots,  machine  shops, 
switches,  side  tracks,  turn-tables,  and  water  stations ;  all  ma- 
terials for  the  construction  and  repair  of  said  road  and  its 
appurtenances;  and  a  right  of  way  over  adjacent  lands  suf- 
ficient to  enable  such  company  to  construct  and  repair  its 
road;  and  a  right  of  making  proper  drains:  provided,  that 
the  lands  hcldy  taken,  and  appropriated  otherwise  than  by 
the  consent  of  the  owner  shall  not  exceed  200  feet  in  width, 
except  for  wood  and  water  stations  and  depot  gfounds,  unless 
where  greater  width  is  necessary  for  excavations,  embank- 
ments, or  depositing  waste  earth  :  provided,' further,  that  no 
appropriation  of  private  property  for  the  use  of  any  corpora- 
tion  provided  for  in  this  subdivision  shall  be  made  until  full 
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compensation  therefor  be  first  made  or  secured  to  the  own- 
ers tnereof."  Section  1241  of  the  Code  of  Iowa  provides 
"that  a  railway  company  may  take  and  hold,  uftder  the  pro- 
vision of  this  chapter,  so  much  real  estate  as  may  be  neces- 
sary for  the  location,  construction,  and  convenient  use  of  its 
railway,  and  may  also  take,  remove,  and  use  for  the  construc- 
tion and  repair  of  said  railway  and  its  appurtenances  any 
earth,  gravel,  stone,  timber,  or  other  materials  on  or  from 
the  land  so  taken." 

In  Vermilya  v.  Chicago,  M.  &  St.  P.  R.  Co.,  66  Iowa  606, 
23  Am.  &  Eng.  R.  Cas.  108,  a  quit  claim  deed  for 
right  of  way  contained  this  provision:  "For  all  pur- 
poses connected  with  the  construction,  use,  and  occupa- 
tion of  said  railroad  and  right  of  way;"  and  it  was  held  that 
the  company  could  not  take  sand  from  such  right  of  way  for 
the  purpose  of  building  a  roundhouse  without  compensating 
the  owner  of  the  land  therefor.  The  case  seems  to  have  been 
carefully  considered,  and  is  as  applicable  in  this  state  as  in 
Iowa.  Fort  Worth  &  R.  G,  R.  C!o.  v.  Jennings,  76  Tex.  373; 
Barlow  v,  Chicago,  R.  I.  &  P.  R.  Co.,  29  Iowa,  279;  Noll  v. 
Dubuque,  B.  &  M.  R.  Co.,  32  Iowa,  71.  • 

In  Piatt  V.  Pennsylvania  Co.,  43  Ohio  St.  228,  a  railway  com- 
pany sold  part  of  its  right  of  way  which  it  had  condemned 
to  another  railway  company,  and  it  was  held  by  the  supreme 
court  of  (^hio  to  be  an  abandonment  of  the  part  conveyed. 
The  land  was  conveyed  by  the  plaintiffs  only  for  right  of  way 
and  operating  the  road. 

There  is  a  plain  limitation  in  the  gmnt  to  these  purposes. 
The  grant  no  doubt  includes  the  original  grantors,  successors, 
and  assigns,  because  in  such  case  only  tnp  name  of  the  road 
to  which  the  conveyance  was  made  is  chang^ed,  although-  it 
may  have  passed  into  other  hands  than  its  builders.  A  party 
may  be  willing  to  permit  one  railway  to  cross  his  land,  while 
he  might  not  give  his  consent  to  two  or  more  being  con- 
structed across  the  same.  There  are  many  reasons  for  this, 
— the  increased  danger  from  accidents  by  fire,  or  other  acci- 
dents  which  need  not  to  be  enumerated.  This  principle  was 
recognized  in  Donisthorpe  v,  Fremont,  E.  &  M.  V.  R.  Co.,  30 
Neb.  142,  43  Am.  &  Eng.  R.  Cas.  583,  where  a  conveyance 
for  right  of  way  was  obtained  upon  the  assurance  that  the 
main  Tine  only  of  the  railway  would  be  constructed  on  the 
right  of  way  so  assigned,  whereas  afterwards  threeside  tracks 
were  laid  past  the  house  of  the  grantor,  thereby  greatly  di- 
minishingthe  value  of  the  property  below  what  it  would  havC 
been  had  the  main  line  alone  been  constructed  there ;  and  it 
was  held  that  such  difference  could  be  recovered.  In  the 
case  at  bar  there  is  a  limitation  in  the  grant  to  a  particular  pur- 
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pose,  and  that  does  nol  contemplate  a  transfer  to  another 
company  of  a  part  of  its  right  of  way.  Such  conveyance  is 
unauthorized  under  the  deed  from  the  plaintiff.  Whether 
such  conveyance  could  be  made  in  case  the  deed  had  been 
absolute  in  form  does  not  arise  in  this  case,  and  therefore 
will  not  be  determined  ;  but  upon  the  facts  set  forth  in  the 
stipulation  the  plaintiffs  are  entitled  to  judgment  for  the  strip 
of  land  in  controversy. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings.  The  other  judges 
concur. 

Right  of  Way— Sacond  Railroad  at  Additional  Servitude  on  Land.— See  Ft. 
Worth  &  R.  G.  R.  Co.  v.  Jennings  (Tex.)  46  Am.  &  Eng.  R.  Cas.  574- 


Elyton  Land  Co. 
South  &  North  Alabama  R.  Co. 

{Alabama  Supreme  Courts  Nov.  24^  18^1.) 

Right  of  Way—Mituser — Erection  of  Freight  Depots. — Land  acquired  by  a 
railroad  company  for  a  right  of  way  may  be  used  by  it  in  any  manner  which 
contributes  to  the  efficient  operation  of  its  road,  and  which  does  not  in- 
terfere with  the  property  rights  of  adjacent  land  owners.  In  this  case  the 
use  of  a  right  of  way  for  the  erection  of  a  freight  depot  was  held  not  to  be 
a  misuser. 

Ejectment— Action  by  Trustees  of  Land  Held  for  Right  of  Way. — A  land 
company  in  which  the  fee  of  certain  land  is  held  in  trust  for  a  perpetual 
right  of  way  for  all  railroad  companies  doing  business  within  a  certain  city 
cannot  maintain  ejectment  against  one  of  the  railroad  companies  occupying 
such  right  of  way,  based  on  a  misuser  of  its  right  of  way,  since  the  defend- 
ants, and  other  railroads,  were  entitled  to  possess  and  use  the  land,  and  the 
plaintiff  has  not  the  possession  essential  to  the  maintenance  of  the  action. 

Estoppel— Res  Judicata. — In  this  action  the  plaintiff  land  company  is  held 
estopped  from  setting  up  a  claim  inconsistent  with  a  decree  obtained 
against  the  same  parties  and  recitals  in  a  deed  executed  by  it. 

Appeal  from  Jefferson  Circuit  Court. 
Ejectment  to  recover  a  strip  of  land  used  by  defendant  as  a 
right  of  way  in  the  city  of  Birmingham,  with' other  lands., 
Alex.  71  London,  for  appellant. 
Hewitt,  V/alker  &  Porter,  for  appellee. 

Walker,  J. — The  land  involved  in  this  suit  is  included  in 
the  description  of  the  strips  of  land  lying  on  either  side  of  the 
right  of  way  of  the  Alabama  &  Chattanooga  Rail-  CM«iut««. 
road  Company,  which,  by  the  terms  of  the  con- 
tract of  April  21,  1 87 1,  between  the  Elyton  Land  Company, 
the   Alabama  &  Chattanooga  Railroad   Company,  ana  the 
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South  &  North  Alabama  Railroad  Company,  were  to  be  held 
by  the  Elyton  Land  Company  forever,  as  a  perpetual  right 
of  way  for  all  railroad  companies  doing  business  in  and 
through  the  city  of  Birmingham.  That  contract  was  before 
this  court  in  the  case  of  the  Alabama  G.  S.  R.  Co.  v.  South  & 
N.  A.  R.  Co.,  84  Ala.  570,  and  the  extent  of  the  right  conferred 
by  its  terms  upon  the  South  &  North  Alabama  Railroad  Com- 
pany in  the  right  of  way  of  the  Alabama  &  Chattanooga  Rail- 
road Company  was  there  determined.  In  March,  1881,  the 
Elyton  Land  Company  filed  its  bill  in  chancery  Against  the 
South  &  North  Alabama  Railroad  Company  and  the  Alabama 
Great  Southern  Railroad  Company,  alleging,  in  substance, 
the  existence  of  the  contract  above  referred  to,  the  non-com- 
pliance by  the  Alabama  Great  Southern  Railroad  Company 
as  the  successor  of  the  Alabama  &  Chattanooga  Railroad  Com- 
pany, with  the  conditions  of  said  agreement  to  be  performed 
by  the  former  of  these  two  companies,  and  the  partial  com- 
pliance by  the  South  &  North  Alabama  Railroad  Company 
with  the  conditions  to  be  performed  b)^  it  under  said  contract^ 
so  as  to  entitle  that  company  to  a  portion  of  the  lands  which 
it  was  to  receive  under  tne  contract.  The  complainant  in  that 
bill  sought  thereby  to  have  revoked  and  declared  forfeited 
the  benefits  stipulated  for  by  said  agreement  in  favor  of  the 
Alabama  Great  Southern  Railroad  Company,  and  of  all  other 
railroad  companies,  except  the  South  &  North  Alabama  Rail- 
road Company.  Decrees  pro  confesso  were  entered  against 
both  the  defendants.  A  final  decree  was  rendered,  in  which 
it  was  recited  that  **  it  appears  from  the  allegations  of  the  bill 
an^  the  admissions  of  complainant  in  open  court  that  the 
South  &  North  Alabama  Railroad  Company  has  complied  sub- 
stantially with  the  terms  and  conditions  of  the  agreement  of 
April  21,  1871,  and  has  agreed  with  the  complainant  on  the 
boundaries  of  the  lots  or  parcels  of  land  to  wnich  the  South 
&  North  Alabama  Railroad  Company  is  entitled  under  said 
agreement,  being  part  and  parcel  of  the  lands  therein  de- 
scribed ;  and  as  to  the  lands  so  designated  and  set  apart  to 
the  South  &  North  Alabama  Railroad  Company,  and  as  to  all 
other  rights  acquired  for  its  use,  by  said  South  &  North  Ala- 
bama Railroad  Company  under  said  agreement,  the  said 
agreement  remains  unaffected  by  this  decree."  It  was  de- 
creed  that  said  agreement  be  revoked,  annulled,  and  declared 
void  and  of  no  effect  as  to  the  Alabama  &  Chattanooga  Rail- 
road Company  and  its  successor,  the  Alabama  Great  South- 
ern Railroad  Companj,  and  as  to  all  other  railroad  companies 
and  all  other  persons;  but  the  decree  expressly  reserved  the 
right  of  the  South  &  North  Alabama  Railroad  Company  for 
its  own  use  under  said  agreement.     The  conclusive  effect  of 
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this  decree  upon  the  rights  of  the  Alabama  Great  Southern 
Railroad  Company  was  fully  recognized  in  the  case  above 
cited.  The  result  of  the  decree  was  to  exclude  all  claim  by 
that  company  upon  any  lands  of  the  Elyton  Land  Company 
covered  by  the  terms  of  the  contract  in  question,  and  to  leave 
the  interest  of  the  South  &  North  Alabama  Railroad  Com- 
pany in  the  strip  of  land  involved  in  this  suit  undiminished, 
and,  indeed,  augmented,  certainly  to  the  extent  of  the  ex- 
clusion of  the  Alabama  Great  Southern  Railroad  Company 
from  participation  in  the  benefits  of  the  contract  The  de- 
cree just  referred  to  was  followed  by  a  deed,  executed  in  April, 
1882,  whereby  the  Elyton  Land  Company  conveyed  to  the 
South  &  North  Alabama  Railroad  Company  certain  lands, 
which  were  accepted  by  the  latter  company  as  the  residue  of 
the  lands  to  which  it  was  entitled  under  the  contract  of  April 
21,  1871.  It  was  again  recited  in  this  deed  that  the  Elyton 
Land  Conrjpany  claimed  that  the  Alabama  &  Chattanooga 
Railroad  Company,  and  all  other  railroad  companies,  except 
the  South  &  North  Alabama  Railroad  Company,  had  failed 
to  comply  with  the  terms  and  conditions  of  said  original  con- 
tract or  agreement,  and  that  said  agreement  was  revoked  and 
annulled  as  to  all  other  companies  or  persons,  except  the  South 
&  North  Alabama  Railroad  Company.  It  was  expressly  stip- 
ulated in  that  deed  that  the  right  of  the  grantee  therein,  ac- 
quired by  said  original  agreement,  to  the  strip  of  land  35  feet 
wide,  a  portion  of  which  is  involved  in  this  suit,  should  remain 
in  full  force  and  effect,  but  that  the  right  of  way  over  said 
strip  was  abrogated  as  to  all  other  railroad  companies. 

It  is  contended  for  the  appellant  that  the  agreement  of  April 
21,  1871,  together  with  the  maps  of   its  property  made  and 

{)ublished  at  that  time,  effected  a  dedication  of  the  strips  of 
and,  a  portion  of  which  is  involved  in  this  suit,  for  the  pur- 
poses stated  in  the  agreement,  and  that  this  dedication  was  ir- 
revocable, and  x^ould  not  be*  affected  by  the  decree  and  the 
deed  of  1882,  above  referred  to.  It  is  further  contended  that 
the  erection  of  the  depot  on  the  strip  in  controversy  is  a  mis- 
user and  a  diversion  of  it  from  the  purposes  to  which  it  was 
devoted  by  the  dedication,  which  entitle  the  plaintiff  to  main- 
tain ejectment  for  the  recovery  of  the  property. 

The  consideration  that  railroads  are  devoted  to  public  uses 
affords  the  justification  for  the  exercise  of  the  power  of  emi- 
nent domain  for  the  acquisition  of  private  prop- 
erty for  railroad  purposes.     But  the  land  held  by  ^^^^^^ 
a  railroad  company  for  the  purposes  of  its  enter-  J^"/"Vr,j! 
prise,  whether  acquired  by  condemnation  proceed-  ro«d. 
ings  or  by  purchase  from  the  owners,  is,  so  far  as 
the  right  01  property  is  concerned,  private  property.     The 
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incidents  of  private  ownership  attach  to  it.  The  title  is  in 
no  manner  vested  in  the  pubhc  or  in  any  part  of  the  public 
as  such.  The  title  of  the  railroad  company  is  as  exclusive  as 
that  of  any  sole  grantee  in  a  conveyance  of  land.  It  must 
use  the  property  for  the  public  purposes  for  which  it  was 
acquired  under  public  authority.  Though  the  property 
must  be  so  used,  still  the  ownership  is  private,  and  the  pub- 
lic do  not  share  in  such  ownership.  The  public  are  entitled 
to  use  the  property,  but  they  use  it  as  the  property  of  the 
company,  and  the  company  is  entitled  to  compensation  for 
its  use.  The  law  secures  to  the  company  the  exclusive  pos- 
session and  dominion  of  the  property,  and  only  requires  that 
it  be  devoted  to  the  purposes  of^ public  use  and  convenience, 
to  subserve  which  its  acquisition  was  authorized.  Land  set 
apart  for  a  railroad  right  of  way,  if  accepted  by  the  railroad 
company,  is  taken  as  the  company's  private  property,  and 
for  Its  individual  profit,  though  such  company,  by  taking 
the  property,  charges  itself  with  a  public  duty  as  to  the  use 

to  which  the  property  is  to  be  devoted.  The 
ud'for^rtSi-  ^cccptancc  by  the  company  is  in  its  own  behalf, 
road  «Mt.       ^"d  cannot  properly  be  said  to  be  in  behalf  of  the 

public.  A  aedication  is  "an  appropriation  of  land 
to  some  public  use  made  by  the  owner  of  the  fee,  and 
accepted  for  such  use  by  or  on  behalf  of  the  public."  The 
public  is  treated  as  the  grantee,  and  the  gift  inures  immedi- 
ately to  the  public.  5  Am.  &  Eng.  Enc.  Law,  395,  399;  Steele 
V,  Sullivan,  70  Ala.  589.  Dedication  is  not  a  mode  of  con- 
ferring  a  private  property  right  in  land.  The  only  cases, 
not  controlled  by  special  statutory  provisions  on  the  subject, 
in  which  we  have  found  the  donation  of  land  for  railroad 
purposes  spoken  of  as  a  dedication,  involved  only  the  asser- 
tion of  a  claim  to  the  property  in  question  by  the  railroad 
compa[ny  itself;  and  in  such  cases  the  claim  was  either  dis- 
allowed or  was  rested,  not  upon  a  common  law  dedication, 
but  upon  an  adverse  possession  by  the  railroad  company, 
or  upon  a  state  of  facts  raising  an  estoppel  in  pais  against 
the  nolder  of  the  legal  title,  which  would  have  precluded 
him  from  asserting  his  title  against  any  one  who  iuad  occu- 
pied and  improved  the  land  with  his  knowledge  and  con- 
sent, under  similar  circumstances.  Morgan  v,  Chicago  &  A. 
R.  Co.,  96  U.  S.  716 ;  Texas  &  N.  O.  R.  Co.  v.  Sutor,  56  Tex. 
496;  II  Am.  &  Eng.  R.  Cas.  506;  Daniels  v,  Chicago  &  N. 
W.  R.  Co.,  35  Iowa,  130;  Forney  v.  Calhoun  Co.,  86  Ala. 
463.  It  seems  that  when  the  act  to  be  relied  upon  as  the 
acceptance  of  a  proposed  appropriation  of  property  is  to  be 
done,  not  by  the  public  or  m  behalf  of  the  public,  but  by  an 
individual  or  by  a  private  corporation,  intending  to  take  the 
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property  in  its  own  behalf  for  use  in  a  business  enterprise 
to  be  prosecuted  for  its  own  profit,  and  the  property  is  to 
be  acquired  as  private  property  and  for  private  gain,  so  that 
the  public  are  not  to  share  in  the  ownership  or  in  the  bene- 
fits of  ownership,  but  the  new  private  proprietor,  by  taking 
the  property  for  the  purposes  in  view,  only  charges  itself 
with  the  duty  of  using  the  property  for  public  purposes  on 
receiving  compensation  for  such  use,  then  such  appropria- 
tion of  the  property,  to  be  binding  upon  the  holder  of  the 
legal  title,  must  be  effected  by  his  contract,  grant,  or  con- 
veyance, unless  he  has  precluded  himself  from  asserting  his 
title  as  the  result  of  a  state  of  facts  which  would  have  a  like 
effect  against  him  in  favor  of  a  purely  private  party ;  and 
that  it  does  not  follow  that  such  an  appropriation  is  effected 
because  the  act  of  the  proprietor  would  have  amounted  to 
a  common  law  dedication  if  the  gift  had  inured  immediately 
to  the  public,  and  a  private  ownership  for  private  profit  had 
not  intervened.  It  seems  that  a  railroad  company  cannot 
hold  its  road,  rights  of  way,  depot  grounds,  or  other  prop- 
erty against  the  former  proprietor  thereof,  unless  its  alleged 
interest  therein  has  been  secured  to  it  in  one  of  the  modes 
provided  by  law  for  the  vesting  of  private  property  rights 
in  private  parties.  In  the  cases  found  by  us  in  which  the 
claim  of  a  railroad  company  to  such  property  has  been 
rested  solely  upon  a  state  of  facts  which  would  have 
amounted  to  a  dedication  if  the  appropriation  had  been  for 
a  public  use,  such  claim  has  not  been  allowed ;  and  the  re- 
jection thereof  has  been  put  upon  the  ground  that  such  an 
mterest  in  property  could  not  be  conferred  upon  a  private 
party  by  what  is  known  to  the  law  as  a  dedication.  Watson 
V,  Chicago,  M.  &  St.  P.  R.  Co.,  46  Minn.  321 ;  46  Am.  &  Eng. 
R.  Cas.  543,  a  decision  by  the  supreme  court  of  Minnesota; 
Todd  V.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.,  19  Ohio  St.  514. 

But,  even  if  it  be  conceded  that  the  contract  of  April  21, 
1871,  if  standing  alone,  should  be  given  effect  as  an  irrevo- 
cable dedication  of  the  property  in  question  as  a 
perpetual  right  of  wav  for  all  railroad  companies  ^w^tw 
doing  business  in  and  through  the  city  of   Bir-  ^J^'Ifp^iiJni 
mingham,  and  that  other  railroad  companies  could  *    "' 

claim  the  benefit  of  that  dedication,  and  would  be  entitled 
to  prevent  the  appellee  from  appropriating  the  property  to 
a  purpose  inconsistent  with  its  use  as  a  common  right  of 
way,  yet  the  Elyton  Land  Company  is  not  now  in  a  position 
to  assert  such  claim  against  the  South  &  North  Alabama 
Railroad  Company.  In  the  first  place,  it  plainly  appears 
that  the  appellant  obtained  the  decree  on  the  bill  in  chan- 
cery above  referred  to  by  representing  that  the  appropria- 
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tion  of  lands,  including  that  involved  in  this  suit,  which  was 
provided  for  by  the  contract  of  April  21,  1871,  was  condi- 
tional and  revocable,  and  the  adjudication  that  such  was  the 
eflTect  of  that  contract  was  necessarily  involved  in  the  decree 
then  made.  Furthermore,  the  deed  of  April  28,  1882,  was, 
in  effect,  a  final  settlement  and  adjustment  between  the  par- 
ties to  this  suit  of  their  respective  rights  under  the  contract 
of  April  21,  1871.  It  plainly  appears  from  the  recitals  con- 
tained  in  that  deed  that  tlie  application  thereby  formally 
admitted  that  the  claim  of  all  other  railroad  companies  to 
participate  in  the  use  of  the  strip  of  land,  a  portion  of  which 
IS  involved  in  this  suit,  had  been  duly  and  rightfully  abro- 
gated, and  that  the  appellee's  right  to  the  exclusive  use  of 
that  land  for  the  purpose  to  which  it  was  devoted  by  the 
original  contract  was  fully  recognized.  The  recital  in  that 
deed  of  the  reservation  of^  the  appellee's  right  in  said  strip, 
and  of  the  forfeiture  of  the  claims  of  all  other  railroad  com- 
panies thereto,  was  a  particular  recital  of  material  facts 
which  entered  into  the  consideration  moving  to  the  appellee 
for  the  covenants  and  releases  then  made  by  it.  '  The  appel- 
lant, having  obtained  the  decree  above  referred  to  by  repre- 
senting the  instrument  upon  which  it  now  relies  as  having 
an  operation  wholly  different  from  that  now  sought  to  be 
imputed  to  it,  and  having,  in  its  subsequent  deed,  solemnly 
admitted  as  a  material  fact  that  the  appellee  alone  is  entitled 
to  use  the  land  in  dispute  as  a  right  of  way,  is  not  estopped 
from  setting  up  a  claim  inconsistent  with  such  representa- 
tion and  admission.  The  proceedings  in  the  chancery  cause, 
and  the  recitals  in  the  deed  referred  to,  show  solemn  admis- 
sions J)y  the  appellant  that  the  land  in  dispute  was  not  irre- 
vocably dedicated,  as  is  now  claimed,  and  the  appellant  is 
bound  by  those  admissions,  certainly  so  far  as  concerns  its 
present  claim  against  the  appellee.  "Pratt  v.  Nixon,  91  Ala.' 
192;  Jones  i\  Morris,  61  Ala.  518;  Tait  v,  Frow,  8  Ala.  543; 
Brown  r.  Hamil,  76Ala.  506;  Caldwell  v.  Smith,  77  Ala.  157; 
Hill  V.  Huckabee,  70  Ala.  183;  Bigelow,  Estop.  (5th  Ed.) 
366  et  scq. ;  7  Am.  &  Eng  Enc.  Law,  7. 

The  extent  of  the  interest  acquired  by  the  appellee  in  the 
land  in  dispute  is  to  use  it  as  a  right  of  way.     The  appellant 

has  not  deprived  itself  of  the  right  to  confine  the 
Use  of  prop-  appellee  to  this  particular  use  of  the  property, 
tiononirelijht  ^^ough  it  cannot  longer  claim  that  other  railroad 
depot.  companies  are  entitled  to  share  in  such  use.     The 

claim  now  made  is  that  the  erection  of  a  freight 
depot  and  other  structures  on  the  strip  is  a  diversion  of  the 
property  from  the  purpose  to  which  it  was  appropriated.  In 
the  interpretation  of  an  agreement,  regard  is  to  be  had  to  the 
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situation  of  the  contracting  parties  at  the  time  it  was  made, 
the  occasion  which  gave  rise  to  it,  and  the  obvious  design 
intended  to  be  accomplished.  Tennessee  &  C.  R.  Co.  7'. 
East  Alabama  R.  Co.,  73  Ala.  444.  For  reasons  already 
-Stated,  the  appellant  cannot  now  deny  that  the  appropriation 
of  the  property  for  the  particular  use  mentioned  was  condi- 
tional, and  that  the  right  to  participate  in  the  use  was  for- 
feitable by  any  railroad  company  which  should  fail  within  a 
reasonable  time  to  comply  with  the  conditions  imposed. 
According  this  meaning  to  the  contract,  and  it  is  plain  that 
tlie  contingency  of  only  one  railroad  company  becoming  en- 
titled to  the  benefits  offered  by  the  contract  was  within  the 
purview  of  its  terms.  The  appellant  has  admitted  by  his 
deed  that  such  contingency  has  happened;  that  all  railroad 
companies  other  than  the  appellee  nave  forfeited  all  claims 
under  the  contract  to  the  use  of  the  strip  in  dispute;  and 
that  the  right  to  use  it  for  the  stipulated  purpose  is  vested 
in  the  appellee  alone.  The  parties  are  to  be  treated  as  hav- 
ing contemplated  the  possibility  of  the  appellee  acquiring 
the  exclusive  use  of  the  strip  as  a  right  of  way  for  its  rail- 
road alone. 

It  is  to  be  observed  that  another  provision  of  the  same  con- 
tract secured  to  the  appellee  the  perpetual  and  free  use  of 
the  right  of  way,  100  feet  wide,  of  the  Alabama  &  Chatta- 
nooga Railroad  Company,  (Alabama  G.  S.  R.  Co.  v.  South' 
&  N.  A.  R.  Co.,  84  Ala.  570),  so  that  the  result  of  the  ap- 
pellee's compliance  with  the  terms  of  the  contract  was  to  se- 
cure to  it  one  right  of  way  to  be  enjoyed  by  it  in  common 
with  one  or  more  other  railroad  companies,  and  also  an  ex- 
clusive right  of  way  in  another  strip.  In  view  of  the  fact 
that  the  use  of  the  right  of  way  of  the  Alabama  &  Chatta- 
nooga Railroad  Company  was  secured  to  the  appellee,  the 
question  to  be  determined  is,  did  the  appellant  in  stipulating 
for  an  additional  right  of  way,  which  might  become  vested 
in  the  appellee  exclusively,  intend,  in  the  event  of  such  right 
so  becoming  exclusive,  that  the  strip  so  appropriated  should 
not  be  occupied  by  depots  or  other  buildings  adapted  to  rail- 
road purposes,  but  should  remain  open  so  that  tracks  could 
be  run  over  it?  Such  a  meaning  cannot  be  imputed  to  the 
contract,  unless  a  railroad  right  of  way  is  an  interest  of  such 
limited  scope  that  the  land  included  therein  must  be  devoled 
by  the  railroad  company  exclusively  to  a  track  or  tracks 
over  which  trains  may  pass.  It  is  a  matter  of  common 
knowledge  that  the  railroad  business  involves  the  use,  not 
only  of  cars  and  tracks,  but  of  buildings  and  structures  of 
various  kinds.  It  was  contemplated  that  the  strip  of  land  in 
dispute  in   this   case   should  be  used  as  a  right  of  way  in  a 
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City.  The  place  was  expected  to  be  the  scene  for  the  trans- 
action  of  many  phases  of  the  business  different  from,  but  in- 
cident to,  the  mere  act  of  carrying  persons  or  things.  It  was 
to  be  the  place  for  receiving,  delivering,  storing,  and  trans- 
shipping freight.  /In  such  places  it  is  frequently  necessary 
for  the  convenient  transaction  of  a  railroad  business  to  have 
platforms,  warehouses,  lumber  yards,  elevators,  cattle  pens, 
engine  houses,  car  sheds,  depots,  repair  shops,  and  other  like 
facilities  continuous  to  the  tracks.  The  space  which  is  com- 
monly called  the  railroad  right  of  way  is,  in  populous  locali- 
ties, generally  found  dotted  with  structures,  other  than  the 
tracks,  which  are  necessary  or  convenient  for  the  transaction 
of  the  business  of  a  common  carrier;  and  .we  think  that  the 
erection  of  such  structures  is  to  be  regarded  as  within  the 
contemplation  of  the  parties  to  a  contract  which  stipulates 
for  the  use  of  land  in  such  a  locality  as  a  railroad  right  of 
way,  unless  the  contrary  appears  from  the  terms  of  the  con- 
tract. Ordinarily,  the  right  of  way  of  a  railroad  company  is 
its  exclusive  property,  and  the  company  is  entitled  to  its  free 
and  unobstructed  use.  Memphis  A  C.  R.  Co.  v.  Womack, 
84  Ala.  149,  37  Am.  &  Eng.  R.  Cas.  308.  The  company  is 
entitled  to  an  absolute  and  exclusive  possession,  so  far  as  to 
secure  fully  every  purpose  for  which  the  railroad  is  made 
and  used.  Tennessee  &  C.  R.  Co.  v.  East  Alabama  R.  Co., 
75  Ala.  524.  The  question  is,  what  are  the  uses  to  which  the 
right  of  way  may  be  devoted  ?  The  Western  Railroad  Cor- 
poration was  authorized  by  its  charter  to  lay  out  its  road, 
not  exceeding  five  rods  wiae,  through  the  whole  length,  and 
to  acquire  such  strip  by  condemnation  proceedings.  In  ref- 
erence to  the  rights  of  the  company  within  this  area,  Shaw, 
C.  J.,  delivering  the  opinion  of  the  supreme  court  of  Massa- 
chusetts, said  :  **  To  the  extent  of  five  rods,  it  appears  to  us, 
the  legislature  intended  that  the  franchise  of  this  corporation 
should  extend,  for  any  and  all  purposes  incident  to  the  ob- 
ject of  its  creation.  It  was  contended  in  argument  that  their 
franchise  for  public  purposes  extended  only  to  the  use  of  this 
•strip  of  land  as  a  way,  and  that  if  they  had  occasion  for  build- 
ings and  store  houses,  as  incident  to  their  operations  as  car- 
riers of  persons  and  merchandise,  they  were  to  be  regarded 
in  their  latter  capacity  as  carrying  on  a  distinct  business,  for 
their  own  profit,  and  therefore  that  such  buildings  were  not 
to  come  under  the  same  franchise.  But  no  such  limitation 
is  contained  in  the  act  of  incorporation,  and  none  such  re- 
sults from  the  nature  of  its  provisions.  The  establishment 
of  the  rail  track,  and  the  maintenance  of  engines  and  cars, 
for  the  transportation  of  persons  and  goods,  are  all  combined 
together,  as  one  public  object  to  be  attained,  and  the  privi- 
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leges  incident  to  the  other.  No  doubt  in  practice,  the  main 
use  of  the  strip  of  land  of  five  rods  ift  width,  in  the  greater 
part  of  its  extent,  will  be  for  sustaining  the  track  for  the 
trains  to  pass  over.  But  such  restriction  of  its  use  is  not 
found  in  the  act,  and  therefore,  when  the  corporation  have 
occasion  to  use  any  part  of  such  strip  of  five  rods  for  any  of 
the  purposes  incident  to  their  creation,  it  is  within  their  fran- 
chise. "  And,  under  the  law  of  that  state  exempting  public 
works  from  taxation,  it  was  decidec^in  that  case  "that  this 
railroad  corporation  is  not  liable  to  taxation  for  the  land,  of 
the  width  of  five  rods,  located  for  the  road,  nor  for  any  build- 
ings  or  structures  erected  thereon,  so  that  they  be  reasona- 
bly incident  to  the  support  of  the  railroad,  or  to  its  proper 
or  convenient  use  for  the  carriage  of  passengers  and  the 
transportation  of  commodities ;  and  that  this  includes  engine 
and  car  houses,  depots  for  the  accommodation  of  passengers,, 
and  warehouses  for  the  convenient  reception,  preservation,, 
and  delivery  of  merchandise,  and  all  goods  ana  articles  car- 
ried on  the  road.  **  Inhabitants  of  Worcester  v.  Western  R. 
Corp.,  4  Mete.  (Mass.)  564.  That  court  has,  in  later  cases,  con- 
tinued to  recognize  the  right  of  a  railroad  company  to  occupy^ 
with  buildings  or  other  structures,  the  land  acquired  for  its 
railroad,  so  long  as  the  mode  of  occupation  is  necessary  or 
proper  for  the  convenient  exercise  of  the  privileges  and  the 
performance  of  the  functions  defined  by  its  charter.  Pro- 
prietors of  Locks  &  Canals  v.  Nashua  &  L.  R.  Co.,  104  Mass. 
I  :  Boston  Gas  Light  Co.  v.  Old  Colony  &  N.  R.  Co.,  14 
Allen,  (Mass.)  444;  Brainard  v.  Clapp,  10  Cush.  (Mass.)  6; 
Peirce  v.  Boston  &  L.  R.  Co.,  141  Mass.  481 ;  27  Am.  &  Eng. 
R.  Cas.  359. 

In  Illinois  Cent.  R.  Co.  v.  Wathen,  17  111.  App.  582,  it  was 
held  that  on  Ian,d  granted  for  "  railroad  and  depot  pur- 
poses, "  the  company  could  permit  the  erection  and  use  by 
private  parties,  without  the  payment  of  rent,  of  elevators^ 
corn  cribs,  lumber  yards,  and  lime  houses  which  facilitated  the 
business  of  the  company  in  the  receipt,  transportation,  and 
discharge  of  freight.  In  Western  Union  Telegraph  Co.  v. 
Rich,  19  Kan.  517,  it  was  held  that  a  railroad  company  may^ 
for  its  own  use  in  operating  its  road,  construct  a  telegraph 
line  over  and  along  its  right  of  way,  and  that  by  such  use  of 
the  property  it  did  not  subject  itself  to  an  additional  claim  of 
the  original  land  owner  for  compensation.  The  opinion  of 
the  court  was  delivered  by  Judge  Brewer,  now  an  associate 
justice  of  the  supreme  court  of  the  United  States.  In  the 
course  of  the  opinion  it  was  said :  "  In  short,  the  railroad 
company  may  use  its  right  of  way,  not  m^erely  for  its  tracks 
but  for  any   other  building  or  erection  which   reasonably 
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tends  to  facilitate  its  business  of  transporting  freight  and 
passengers,  and  by  such  use  in  no  manner  transcends  the 
purposes  and  extent  of  the  easement,  or  exposes  itself  to  any 
claim  for  additional  damages  to  the  original  land  owner." 
The  authorities  support  the  conclusion  that  a  railroad  com- 
pany  may  make  any  use  of  the  land  acquired  by  it  for  use  as 
the  right  of  way  for  its  railroad,  which,  directly  or  indirectly, 
contributes  to  the  safe,  economical,  and  efficient  operation 
of  the  road,  and  which^does  not  interfere  with  the  rights  of 
property  pertaining  to  the  adjacent  lands.  Lewis  Em.  Dom. 
I§  584.  588  and  cases  there  cited  ;  Gudger  v.  Richmond  &  D. 
Co.,  106  N.  Car.  481,43  Am.  &  Eng.  R.  Cas.  606;  Railroad  v. 
Deal,  90  N.  Car.  1 10.  The  land  here  in  dispute  must  be  treated 
for  the  purposes  of  this  case  as  secured  to  the  appellee  alone  as 
an  additional  right  of  way  in  the  heart  of  a  city.  The  depot 
and  other  structures  erected  thereon  afford  such  conven- 
iences and  facilities  as  a  railroad  company  may  be  expected 
to  provide  for  the  transaction  of  its  business  in  such  locality. 
The  land  is  used  tor  purposes  incidental  and  auxiliary  to  the 
transportation  business  authorized  to  be  conducted  on  and 
over  It;  and  as  the  appellant  cannot  complain  of  the  exclu- 
sive character  of  the  occupancy,  the  uses  shown  do  not,  in 
our  opinion,  constitute  a  diversion  of  the  property  from  the 
purposes  to  which  it  has  been  devoted.  The  conclusion  is 
that  the  evidence  does  not  support  the  claim  that  there  has 
been  a  misuser  by  the  appellee  of  the  right  of  way  in  ques- 
tion. The  right  to  maintain  the  action  is  based  upon  the  al- 
leged misuser.  It  is  not  intended  to  be  admitted  that,  if 
such  misuser  had  been  shown,  the  appellant  would  be  entitled 
to  a  judgment  in  the  statutory  action  in  the  nature  of 
ejectment  tor  land  of  which  it  could  not  hold  possession,  be- 
cause, according  to  its  own  claim,  the  appellee  and  other  rail- 
road companies  were  entitled  to  possess  it  and  use  it  as  a 
right  of  way.  Cincinnati  v.  White,  6  Pet.  (U.S.)43i ;  3  Brick. 
Dig.  p.  324,  §  27. 
Affirmed. 

Rights  of  Railroad  Company  In  Purchased  Right  of  Way.— The  right  se- 
cured by  a  railroad  company  in  a  right  of  way  by  purchase  carries  with  it 
the  same  rights,  privileges  and  exemptions  which  attach  when  the  same 
right  is  secured  by  eminent  domain,  i  Rorer  on  Railroads,  313 ;  Conwell 
-z/,  Springfield,  etc.  R.  Co.,  81  111.  232  ;  Junction  R.  Co.  v,  Ruggles,  7  Ohio 
St.  I.  The  power  to  purchase  lands  necessary  to  the  carrying  out  of  their 
objects  is  a  power  incident  to  all  corporations  unless  they  are  specially  re- 
strained by  their  charters  or  by  statute.  2  Kent's  Com.  281  ;  NichoU  v. 
New  York,  etc.  R.  Co..  13  N.  Y.  137;  Co.  Lit.  44a ;  i  Kyd.  on  Corp.  76, 
78,  108;  First  Parish  v.  Cole,  3  Pick.  (Mass.)  232;  Page?/.  Heineberg.  40 
Vt.  81  ;  94  Am.  Dec.  378.  A  company  acquiring  a  right  of  way  by  private 
£;rant  is  not  released  from  its  s'.at.itcry  obligations  as  to  fencing, etc., even 
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though  nothing  is  said  of  it  in  the  deed.  Polar  v.  New  York  Cent.  R.  Co.^ 
16  N:  Y.  476;  Clarke  v.  Rochester,  etc.  R.  Co..  18  Barb.  (N.  Y.)  350.  The 
right  to  cast  smoke,  cinders  etc.,  upwn  other  parts  of  the  way  passes  to 
the  grantee  of  a  right  of  way  by  necessary  implication,  being  an  incident 
to  the  operation  of  the  railroad.  Chicago,  etc.,  R.  Co.  v.  Smith,  1 1 1  IlL 
363,  29  Am.  &  Eng,  R.  Cas.  558. 

Where  land  is  conveyed  to  a  railroad  company  for  railroad  purposes,  it 
is  presumed  that  all  the  contingent  damages,  which  would  have  been  in- 
cluded in  an  assessment  of  damages  by  commissioners,  were  considered  in 
determining  the  price.  Norris  v,  Vermont  Cent.  R.  Co.,  28  Vt.  99.  And 
the  same  duty  as  to  the  construction  of  its  road  and  the  building  of  neces- 
sary culverts,  embankments,  fences,  etc.,  rests  upon  the  company  as  would 
have  existed  if  the  land  had  been  taken  under  the  right  of  eminent  do- 
main. Hortsman  v,  Covington,  etc.  R.  Co..  18  B.  Mon.  (Ky.)  218 ;  Smith 
V.  New  York,  etc.,  R.  Co..  63  N.  Y.  58. 

A  grant  of  the  right  of  way  carries  with  it  the  right  to  construct  suita- 
ble culverts  ;  and  the  right  to  construct  such  culverts  includes  the  power 
to  cut  the  necessary  ditches  to  carry  the  water  into  them,  although  such 
ditches  may  extend  beyond  the  limits  of  the  right  of  way.  Babcock  v. 
Western  R.Co.,  9  Met.  (Mass.)  553;  43  Am.  Dec.  411 ;  Boothby  «/.  Andros- 
coggin, etc..  R.  Co..  51  Me.  318;  Rood  v.  New  York,  etc.,  R.  Co..  18  Barb. 
(N.  Y.)  80;  Horstman  z/.  Lexington,  etc.,  R.  Co.,  18  B.  Mon.  (Ky.)  218; 
Con  well  V.  Springfield,  etc.,  R.  Co.,  81  111.  232.  Compare,  however.  Kansas 
Pac.  R.  Co.  V,  Mihlman,  17  Kan.  224;  9  Am.  Ry.  Rep.  428.  One  who,  by 
deed,  grants  a  right  of  way  over  his  premises  impliedly  waives  all  rights  to 
damages,  not  reserved  in  the  deed  occasioned  by  the  removal  of  timber  or 
other  obstructions  in  the  line  of  the  right  of  way.  Houston,  etc.,  R.  Co.  v, 
McKinney,  55  Tex.  176,  8  Am.  &  Eng.  R.  Cas.  723.  But  in  Vermilya  v, 
Chicago,  etc..  R.  Co.,  6(5  Iowa  606,  23  Am.  &  Eng.  R.  Cas.  108,  it  is  said 
that  a  grant  of  a  right  of  way  does  not  authorize  the  company  to  take 
sand  from  the  land  without  making  compensation*  to  the  owner. 

The  grant  does  not  release  the  company  from  liability  for  damages 
caused  from  its  negligent  construction  of  the  road.  Houston,  etc.,  R.  Co. 
V.  Adams,  58  Tex.  476.  When  the  grant  is  expressed  to  be  for  a  partic- 
ular use  neither  the  grantor  nor  any  claiming  under  him  can  object  to  the 
use  and  recover  damages  resulting  therefrom.  Chicago,  etc.,  R.  Co.  v. 
Smith.  Ill  111.  363,  29  Am.  &  Eng.  R.  Cas.  558.  As  to  the  laying  of  side 
tracks,  see  Indianapolis,  etc.,  R.  Co.  v,  Rayl,  69  Ind.  424,  3  Am.  &  Eng.  R. 
Cas.  182.  That  a  grant  conveys  by  implication  what  is  necessary  to  its 
enjoyment, see  Chicago,  etc.,  R.  Co.  v.  Smith,  in  111.  363.  29  Am.  &  Eng. 
R.  Cas.  558 ;  Riedinger  v.  Marquette,  etc.,  R.  Co..  62  Mich.  29 ,  29  Am.  & 
Eng.  R.  Cas.6n. 

Grant  of  a  right  of  way  gives  no  license  to  overflow  grantor's  land  by 
the  unskillful  construction  of  a  levee.  St.  Louis,  etc.  R.  Co.  v.  Morris,  35 
Ark.  622,  5  Am.  &  Eng.  R.  Cas.  48.  The  execution  of  a  contract  for  the 
right  of  way  by  the  land  owner  gives  the  company  an  immediate  right  of 
entry;  and  if  indefinite  as  to  location,  the  company  has  the  right  ofselec- 
tion.  Burrow  v,  Terre  Haute,  etc.  R.  Co.,  107  Ind.  432.  29'Am.  &' Eng. 
R.  Cas.  '574. 

See  as  to  title  acquired  by  railroad  company  under  conveyance  of  right 
of. way  by  landowner,  note,  30  Am.  &  Eng.  R.  Cas.  303. 
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Kremer 

V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{Minnesota  Supreme  Courts  y^fy  ^^»  i8g2!) 

Entry  on  Land  Under  License -^Revocation — Delay.— Where  a  railway 
company  enters  upon  land  and  constructs  its  road  under  the  mere  license 
of  the  owner  of  the  land,  such  license  is  a  protection  for  acts  done  under 
it ;  but  upon  its  revocation  the  company  may  be  ejected  from  the  prem- 
ises, unless  the  right  to  continue  to  occupy  the  same  is  acquired  by  pur- 
chase or  condemnation.  The  land  owner's  right  of  action  is  not  im- 
paired by  mere  inaction  or  delay  in  bringing  suit,  within  the  statutory 
time. 

Eminent  Domain— Damages— Injury  to  Entire  Tract.— In  condemnation 
proceedings,  the  owner  is  entitled  to  have  his  compensation  in  damages 
assessed  for  the  injury  to  the  entire  tract  owned  by  him,  of  which  the  land 
appropriated  by  the  company  is  a  ()art.  as  of  the  time  of  the  assessment  of 
damages.  It  is  for  the  jury  to  determine  the  extent  of  the  injury  as  affect- 
ing different  portions  of  such  trace. 

Application  for  Assessment  of  Damages— Motion  Addressed  to  Discretion 
of  Court. — Where,  m  an  action  for  the  recovery  of  land  unlawfully  occu- 
pied by  a  railway  company,  the  latter,  in  its  answer,  asks  for  an  assessment 
of  the  damages  for  the  appropriation  thereof,  under  the  statute,  it  is  en- 
titled to  abandon  or  dismiss  such  application  at  any  time  before  the  final 
submission  of  the  case.  But  where  it  fails  to  assert  such  right  and  asks 
to  amend  its  answer,  or  for  leave  to  dismiss  or  abandon  such  application 
for  an  assessment  of  damages,  and  the  motion  is  treated  and  disposed  of 
as  one  addressed  to  the  discretion  of  the  court,  it  will  be  so  treated  in  this 
court,  and  the  decision  of  the  trial  court  will  not  be  interfered  with,  ex- 
cept in  case  of  an  abuse  of  discretion. 

Appeal  from  Faribault  District  Court. 
Ejectment.    Judgment  for  plaintiff.     Defendant  appeals. 
A.  C.  Dunn  {John  IV.  Cary  and  H.  H.  Fields  of  counsel),  for 
appellant. 

Daniel  Buck  and  D.  F.  Morgan,  for  respondent. 

Vanderburgh,  J. — The  plaintiff  alleges  that  he  is  and  for 
more  than  three  years  has  been,  the  owner  of  a  tract  of  land 
in  Blue  Earth  county,  containing?  upwards  of  1,300 
ctMtuted.  j^^j-gg^  whicli  is  traversed  by  the  defendant's  rail- 
way. The  railway  was  constructed  upon  and  over,  the  land 
before  plaintiff  acquired  title  ;  but  it  never  obtained  the  law- 
ful right  so  to  do,  by  condemnation  proceedings  or  other- 
wise, and  has  never  paid  any  compensation  for  the  land  oc- 
cupied by  it,  or  for  the  damages  caused  by  the  construction 
and  operation  of  its  railway  thereon.     He  therefore  seeks 
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by  this  action  to  recover  possession,  to  eject  the  defendant 
from  the  premises,  and  for  damages  caused  by  the  occupa- 
tion thereof.  The  answer  takes  issue  upon  the  allegations 
of  plaintiff's  ownership,  and  also  alleges  **  that  the  predeces- 
sors in  interest  of  the  defendant  entered  upon  and  built  the 
railroad  over  and  across  the  said  lands  with  the  full  knowl- 
edge, consent  and  acquiescence  of  the  then  owners  of  the 
same,  and  that,  ever  since  its  purchase  and  operation  of  the 
said  railroad,  it  has  continued  to  use  and  occupy  the  said 
strip  of  land  for  its  railway  purposes  until  the  commence- 
ment  of  this  action,  without  notice  from  the  plaintiff  or  other 
persons  that  its  use  and  occupation  thereof  was  in  any  man- 
ner unlawful,  and  without  objection  from  the  plaintiff  or 
other  persons  that  the  piece  of  railroad  built  and  con- 
structed as  aforesaid  is  a  part  of  its  line  of  railway  from 
Wells  to  Mankato,  and  is  necessary  to  the  proper  enjoyment 
of.  its  rights  and  franchises,  and  to  the  discharge  of  its  duty 
to  the  public  as  a  carrier  of  freight  and  passengers."  It  also 
alleges  that  it  is  ready  and  willing  to  malce  compensation  for 
the  damages  arising  from  the  appropriation  of  the  land  in 
question,  and  therefore  asks  that  they  be  ascertained  as  pro- 
vided by  the  statute  by  tKe  jury  in  tnis  action,  if  the  plaintiff 
on  the  trial  shall  establish  his  right  to  recover  the  said  strip 
of  land. 

I.  The  evidence  sustained  the  allegations  ol  plaintiff's  title 
and  ownership,  and  there  was  no  evidence  in  tne  case  tend- 
ing to  show  that  defendant's  occupancy  of  the 
premises  was  lawful,  except  that  the  same  was  by  !*'«•■"•- 
the  license,  express  or  implied,  of  the  grantors  of  J^J^^'**"" 
the  plaintiff.  If  the  original  entry  or  subsequent 
occupancy  of  the  premises,  to  the  time  of  plaintiff's  purchase 
was  by 'the  license  of  the  grantors  of  the  plaintiff,  such  li- 
cense is  a  protection  for  any  acts  done  under  it ;  and  in  any 
event  the  plaintiff  would  have  no  right  of  action  for  use  and 
occupation  or  trespasses  committed  by  defendant  in  the  con- 
struction or  operation  of  its  road  thereon  prior  to  his  pur- 
chase, unless  he  had  acquired  such  right  by  assignment.  It 
did  not  pass  by  the  conveyance  of  the  land.  But  such  li- 
cense, if^  any  there  was,  was  subject  to  be  revoked  at  any 
time  by  the  licensor ;  and  thereafter  the  defendant  would 
become  a  trespasser,  and  the  land  owner  would  be  entitled 
to  his  remedy,  either  in  trespass  or  ejectment,  as  he  might 
be  advised.  The  sale  and  conveyance  of  the  land  to  the 
plaintiff  was  by  itself  a  revocation  of  any  previous  license, 
and  the  plaintiff  had  a  right  immediately  thereafter  to  bring 
his  action  to  recoverthe  possession,  Eggleston  v.  New  York 
&  H.  R.  Co.,  35  Barb.  (N.  Y.)  162  ;  Miller  v.  Auburn  &  S.  R. 


Digitized  by 


Google 


384  KREMER  V,   CHICAGO,   M.   &   ST.   P.   R,   CO.       [VOL.  51 

Co.,  6  Hill  (N.  Y.),  61  ;  2  Am.  Lead.  Cas.(sth  ed.)  576;  John- 
son  V.  Skillman,  29  Minn.  95. 

Plaintiff's  right  of  action  is  not  impaired  by  his  inaction  or 
delay  in  seeking  his  legal  remedy.  Defendant  acquired  no 
rights  in  the  land  or  to  the  possession,  by  its  entry  and  oc- 
cupation. On  the  contrary  it  has  been  a  continuous  tres- 
passer, except  as  to  acts  done  under  a  licensee.  The  conten- 
tion  of  the  defendant  that  by  its  entry  and  possession  and  the 
construction  of  its  road,  it  lawfully  appropriated  the  land, 
and  that  the  right  to  compensation  thereior  ^accrued  to  the 
plaintiff's  grantor,  finds  no  support  in  the  decisions  of  this 
court.  The  title  was  never  divested.  It  passed  to  the 
plaintiff,  and  as  to  him  the  defendant  is  simply  a  trespasser; 
and  it  can  only  acquire  the  right  to  use  the  same  by  grant  or 
condemnation  proceeding^  as  provided  by  law.  Lamm  v. 
Chicago,  St.  P.,  M.  &  O.  K.  Co.,  45  Minn.  73,  ^^,  46  Am.  & 
Eng.  R.  Cas.  42 ;  Gal  way  v.  Metropolitan  El.  R.  Co.,  128  N. 
Y.  132.  The  plaintiff  was  clearly  entitled  to  recover  the 
premises  in  question  unless  the  aefendant  availed  itself  of 
Its  privilege  under  the  statute  of  having  its  damages  assessed 
in  the  same  action. 

2.  The  court,  having  denied  defendant's  application  to 
withdraw  the  claim  set  up  in  its  answer  for  an  assessment  of 
damages  as  for  a  condemnation  of  the  land,  the 
CoBdennAtioB  case  was  heard  and  disposed  of  upon  the  merits  of 
iiO*ry*to*7B-  such  application,  and  a  verdict  rendered,  assessing 
tiretract. "  the  damages  accordingly.  The  right  of  way 
claimed  by  defendant,  and  occupied  by  it,  extends 
through  seven  40-acre  tracts  or  government  subdivisions.  It 
claims  that  plaintiff's  damages  should  be  limited  to  those 
tracts  actual^' crossed  by  the  railway,  and  those  which,  at 
the  time  of  the  construction  of  the  road,  were  part  and  par- 
cel of  the  tracts  so  crossed,  so  as  to  form  therewith  entire 
tracts  or  bodies  of  land  owned  by  one  common  owner.  The 
court,  however,  left  it  to  the  jury  to  determine  from  the  evi- 
dence whether  the  body  of  land  in  question  claimed  and  owned 
by  the  plaintiff  when  the  action  was  brought  and  at  the  time 
of  the  trial  was  so  situated,  occupied  and  used,  taken  to- 
gether, as  to  constitute  one  farm.  It  is  a  well-established 
rule  that  the  owner  is  entitled  to  have  his  compensation  or 
damages  assessed  for  the  injury  to  the  entire  tract  of  which 
the  land  appropriated  is  a  part,  and  mere  artificial  or  nom- 
inal lines  of^division  are  not  material  where  the  several  lots 
or  parcels  adjoin  and  are  held  and  used  for  a  common  pur- 
pose, so  that  they  may  properly  be  treated  as  an  entirety 
for  the  assessment  01  damages.  The  evidence  tended  to 
show  that  the  whole  tract  in  this  case  constituted  one  farm ; 
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and  though  very  large  in  extent,  we  are  not  prepared  to  say 
that  the  question  was  not  properly  left  to  the  jury.  It  was 
for  the  jury  to  ascertain  the  extent  and  nature  of  the  injury, 
subject  to  the  rules  of  law  ;  and  if  some  portions  were  not 
affected  at  all,  and  some  less  than  others,  these  were  matters 
which  they  would  be  expected  to  consider  in  making  up 
their  estimate. 

The  court  also  properly  instructed  the  jury  that  the  dam- 
ages were  to  be  assessed  as  of  the  time  of  the  trial.  The  con- 
dition of  the  property  and  state  of  the  title  at  that  time  must 
fovern  in  determining  the  amount  of  plaintiff's  compensation, 
t  was  not  material,  therefore,  that  plaintiff's  farm  had  been 
enlarged  by  the  purchase  of  adjacent  tracts  subsequent  to 
the  construction  of  the  road,  and  prior  to  the  condemnation 
proceedings.  Whether  the  land  in  question  constituted  at 
the  time  of  the  trial  one  tract  or  farm,  and  the  extent  which 
the  whole  or  any  portion  thereof  might  have  been  injured, 
were  questions  for  the  iury.  It  is  clear  that  a  body  of  land 
may  be  so  large,  though  owned  by  one  person  and  used  for 
a  common  purpose  that  all  portions  of  it  would  not  be  in- 
juriously affected  and  the  line  would  have  to  be  drawn  some- 
where within  reasonable  limits ;  but  this  would  necessarily 
be  determined  upon  the  evidence  disclosing  the  facts  and 
circumstances  in  each  particular  case. 

In  this  case  the  damag^es  assessed  appear  to  be  very  large, 
but  the  amount  thereoiis  not  among  the  errors  assigned  on 
this  appeal. 

3.  At  the  trial,  before  any  testimony  was  introduced,  the 
record  shows  that  "  the  defendant  moved  the  court  for  leave 
to  withdraw  all  that  portion  of  its  answer  that 
seeks  to  obtain  a  condemnation  of  the  land  alleged  moMob  to 
to  be  the  right  of  way  strip;  thereby  leaving  the  portio^^f 
issue  to  be  tried  as  originally  made  by  the  com-  aagner. 
plaint,  with  the  denials  of  the  answer."  This  ap- 
plication, respondent  claims,  should  be  interpreted  as  an  ap- 
plication to  the  court  to  amend  the  answer  by  striking  out 
and  eliminating  therefrom  the  claim  for  an  assessment  of 
damages  under  the  statute.  Upon  the  argument  in  this 
court,  the  defendant's  counsel  insists  that  it  was  entitled  to 
abandon  the  condemnation  proceedings  as  a  matter  of  strict 
legal  right.  And  this  is,  we  think,  the  correct  view  of  the 
law.  It  differs  from  the  case  of  Witt  v.  St.  Paul  &  N.  P.  R. 
Co.,  35  Minn.  404,  for  the  reason  that  in  this  case  such  aban- 
donment leaves  plaintiff's  remedy  wholly  unimpaired  in  the 
suit  already  pending  for  the  recovery  of  his  property  with 
damages — just  the  remedy  he  asks  for  and  is  entitled  to  by 
law,  it  he  is  the  owner  and  there  is  to  be  no  condemnation. 
51  A.  &  E.  R.  Cas.— 25 


Digitized  by 


Google 


386  KREMER  Z/.   CHICAGO,   M.  &  ST.   P..  R.   CO.       [VOL.  5I 

It  resembles  the  case  of  an  ordinary  counterclaim  in  an  an- 
swer,  which  the  defendant  may  withdraw  before  or  at  any 
time  during  the  trial,  upon  the  proper  notice  or  order  of  the 
court,  filed  or  made  part  of  the  record.  Brown  v.  Butler 
(Sup.),  12  N.  Y.  Supp.  810.  But  tbe  majority  of  the  court  is 
of  the  opinion  that  the  defendant  did  not,  by  its  application, 
withdraw  or  show  an  intention  to  assert  its  legal  right  to 
withdraw  its  statutory  claim  for  an  assessment,  but  that  it 
was  an  application  in  form  addressed  to  the  discretion  of  the 
trial  judge,  and  he  would  have  a  right  to  so  consider  it  and 
dispose  of  it;  and  so  considered  there  was  no  abuse  of  dis- 
cretion in  denying  it.  But  I  am  inclined  to  think  that  it  was 
error,  because  the  defendant  had  the  right  to  abandon,  and 
the  application  should  be  deemed  as  a  motion  to  have  the 
claim  for  an  assessment  expunged  from  the  record  so  as  to 
stow  such  withdrawal ;  and  such  motions,  when  the  legal 
rights  of  the  parties  are  clear,  should  not  be  given  a  strict  or 
technical  construction,  or  deemed  discretionary,  merely. 

This  disposes  of  all  the  assignments  of  error  which  we 
deem  necessary  to  consider. 

Order  affirmed. 

Ejectment  Against  Company  Constructing  Road  on  Land  Without  Author 
Ity.— In  Dodd  v.  St.  Louis  &  H.  R.  Co.  (Mo.  March  2,  1892)  18  S.  W.  Rep. 
1 1 17,  it  was  held  that  where  a  person  conveys  a  portion  of  his  land  to  a 
railway  company  for  the  purpose  of  constructing  a  road  thereon,  and  with 
full  knowledge  permits  the  company  to  construct  a  railroad  through  other 
portions  of  his  land  also,  and  allows  16  years  to  elapse  after  the  comple- 
tion of  the  road  before  making  any  objection  thereto,  such  person  cannot 
recover  such  land  in  ejectment.  The  court  said :  •*  It  is  well  settled  in 
Missouri  that  ejectment  will  lie  where  a  railway  company  builds  its  road 
over  land  to  which  it  has  acquired  no  requisite  title  by  condemnation  or 
conveyance  or  license,  express  or  implied.  Walker  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  57  Mo.  275  ;  Bradley  v.  Missouri  Pac.  R.  Co.,  91  Mo.  500.  30  Am.  & 
Eng.  R.  Cas.  379.  And  it  is  equally  well  settled  that  a  party  who,  with 
full  knowledge,  stands  by  and  permits  a  company  to  expend  large  sums  of 
money  in  the  construction  of  a  railroad  through  his  land,  without  objection, 
forfeits  his  right  of  ejectment.  Kanaga  v.  St.  Louis,  L.  &  W.  R.  Co.,  76 
Mo.  207  ;  Provolt  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo.  257 ;  Masterson  v. 
West  End  N.  G.  R.  Co.,  72  Mo.  343 ;  4  Am.  &  Eng.  R.Cas.  439  ;  Reichert 
V.  St.  Louis  &  S.  F.  R.  Co.,  51  Ark.  491,  38  Am.  &  Eng.  R.  Cas.  453.  5 
Lawy.  Rep.  Ann.  183.  and  notes.  This  right  is  forfeited  by  virtue  of  the 
application  of  the  doctrine  of  estoppel  a^  well  as  the  intervention  of  pub- 
lic interests.  Property  in  a  railway  is  peculiar.  A  railway  may  be  likened 
to  a  chain,  which  is  worthless  with  one  link  out.  The  ejectment  of  the 
company  from  a  mile  or  half  a  mile  of  its  track  almost  wholly  destroys  the 
value  ot  the  entire  line.  The  land  owner  knows  this,  and  when  he  stands 
by  and  sees  large  sums  of  money  expended  on  his  land,  and  probably  mil- 
lions expended  in  the  construction  of  the  whole  road,  and  interposes  no 
objection,  every  consideration  of  justice  and  fair  dealing  requires  that  he 
should  not  be  permitted  to  destroy  such  vast  interests  by  wresting  pos- 
^ssion  of  a  part  of  the  road  from  the  company,  and  thus  severing  its  con- 
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nections.  And  again,  ordinarily,  the  party  who  obtains  possession  of  land 
from  one  who  has  made  valuable  improvements  thereon  can  utilize  such 
improvements,  /.  e.y  the  improvements  are  as  valuable  to  him  as  the  party 
that  made  them,  and  he  will  be  compelled  to  pay  for  them,  if  made  in  good 
faith.  But  not  so  with  a  railroad.  The  improvement  is  not  only  of  no 
value  to  the  land  owner,  but  is  in  fact  a  nuisance,  till  removed.  Ties  and 
rails  and  culverts  and  embankments  and  cuts  are  an  actual  injury  for  all 
purposes  except  a  railroad,  and  hence  it  would  be  unjust  to  make  the  land 
owner  pay  for  that  which  has  not  enhanced  the  value  of  his  property,  but 
on  the  contrary,  has  depreciated  it,  for  the  purposes  to  which  he  wishes  to 
put  it.  The  ejectment,  then,  of  a  railway  company  from  a  portion  of  its 
road,  operates  as  a  destruction,  not  only  of  the  portion  taken,  but 
of  the  whole  road,  in  a  great  measure.  The  doctrine  of  estoppel,  there- 
fore, applies  with  great  force  to  the  taking  of  property  for  a  railway.  In 
such  case  we  can  pertinently  say  that  he  who  will  not  speak  when  he 
should  ought  not  to  be  permitted  to  speak  when  he  would." 

Ejectment  against  Railroad — License  and  Consent  as  a  Defense. — In  eject- 
ment to  recover  land  over  which  defendant's  railroad  was  being  operated, 
plaintiff's  title  was  admitted,  but  her  parol  grant  by  her.  per  her  husband, 
and  her  acquiescence  in  the  building  of  the  road  over  her  land,  was  relied 
upon  as  a  defense ;  also  that  the  road  was  being  used  for  public  purposes. 
There  was  evidence  that  plaintiff  never  consented  to  the  construction  of 
the  road  over  her  land  ;  that  she  knew  of  it,  and  objected ;  that  her  hus- 
band objected,  and  forbade  the  engineer  and  those  in  charge  of  the  worl^- 
men  entering.  The  evidence  was  conflicting  as  to  whether  plaintiff  had 
consented.  The  action  was  brought  within  two  months  after  the  road  was 
built.  Held^TTOT  to  peremptorily  instruct  the  jury  to  find  for  defendant. 
HoUoway  2/.  Louisville,  St.  L  «&  T.  R.  Co.,  (Ky.  Nov.  14,  1891)  17  S.  W. 
Rep.  572. 

Trespass  on  Land  by  Railroad— Statute  of  Limitations.— By  Rev.  St.  Ind. 
1881,  §  292,  barring  in  six  years  an  action  against  a  railroad  company  for  a 
tortious  entry  on  lands,  the  cause  of  action  accrues  when  the  unlawful 
entry  is  made,  and  the  running  of  the  statute  is  not  affected  by  a  change 
in  the  ownership  of  the  railway.  Pickett  v.  Toledo,  St.  L.  &  K.  C.  R.  Co., 
(Ind.  May  12,  1092).  31  N.  E.  Kep.  200. 

In  Wood  V,  Michigan  Air  Line  Co.  (Mich.  Feby.  5th,  1892),  51  N.  W. 
Rep.  265,  it  was  held  that  where  a  railroad  company  enters  land,  and  un- 
lawfully erects  and  operates  a  railroad  thereon,  the  owner,  after  an  action 
for  trespass  is  barred  by  limitations,  cannot  maintain  trespass  based  on  the 
continued  holding,  since  possession  in  the  owner,  either  actual  or  con- 
structive, is  essential.  The  court  said :  "  The  right  of  action  in  trespass 
for  the  original  disseisin  having  become  barred  by  the  statute,  the  remedy 
by  trespass  cannot  be  given  for  acts  of  defendant  committed  while  in  full 
|>ossession  of  the  premises.  Undoubtedly  the  true  owner  may  rely  upon 
his  constructive  possession  of  the  lands  which  are  not  actually  occupied, 
and  may  have  an  action  for  the  disseisin  against  the  disseisor  to  recover 
not  only  for  the  unlawful  entry,  but  for  the  continuing  possession,  if  the 
action  is  brought  within  two  years  next  after  the  origmal  entry  ;  but  he 
cannot  lie  by  until  the  right  of  action  based  upon  the  original  disturbance 
of  his  possession  is  barred,  and  maintain  an  action  distinctively  based  upon 
the  disseisor's  continued  holding.  Possession  in  the  plaintiff,  either  act- 
ual or  constructive,  is  essential.  Rugglesz^.  Sands,  40  Mich.  560;  Carpen- 
ter V.  Smith,  Id,  639," 

Entry  on  Land  by  Railroad  Company  Without  Objection— Waiver  by  Land 
Owner. — Where  a  railroad  enters  upon  the  land  of  another  in  the  course 
of  its  construction,  and  builds  its  road  and  road  bed,  without  opposition, 
upon  the  same,  and  the  party  makes  no  objection  for  several  years,  his  ac( 
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will  be  construed  into  a  waiver.  His  claim  against  the  road  must  be  for 
compensation  at  the  domicile  of  the  company.  He  does  not  abandon  his 
claim  for  compensation  by  the  tacit  waiver.  Pay^p  v.  Morgans  L.  &  T,  K. 
*  S  Co  (La    luly,  1891,)  10  So.  Rep.  10. 

Action  for  Use  of  Right  of  Way  by  Railroad-Land  Owner's  Failure  to  Ob- 
ject —In  an  action  against  a  railroad  company  for  the -use  of  land  occupied 
by  it  as  a  right  of  way,  the  fact  that  the  land  has  been  used  for  1 1  years  as 
a  right  of  way  without  objeaion  by  the  plaintiff  is  not  conclusive  proof 
thafhe  consented.  Childs  v,  Kansas  City,  St.  J.  &  C.  B.  R.Co.  (Mo.  Nov. 
9,  1891)  17  S.  W.  Rep.  954. 


Dodge 

V. 

Boston  &  Providence  R.  Co. 

{ij4  Mass.  2pp.) 

Deed  of  Right  of  Way— Condition  for  Free  Passage  on  Railroad—"  Family." 
—A  land  owner  granted  a  right  of  way  to  a  railroad  company  the  deed 
providing  that  "  the  said  grantor  and  his  family  shall  have  and  enjoy  free 
rights  of  passage  "  in  its  cars  over  the  road  "  so  long  as  the  land  and  ap- 
purtenances herein  before  described  shall  continue  to  be  used  "  for  railroad 
purposes  under  its  charter.  H^/d,  that  a  grandchild  of  the  grantor,  after 
ceasing  to  be  a  member  of  the  grantor's  household,  was  not  entitled  to  a 
free  pass  over  the  railroad  as  one  of  his  family. 

Appeal  from  Suffolk  Superior  Court. 

Bill  in  equity  for  specific  performance  dismissed  the  bill. 
Plaintiff  appealed  to  the  full  court. 

y.  H.  Benton,  for  defendant. 

•^  e 

Lathrop,  J. — This  is  a  bill  in  equity,  filed  on  February  23, 
1888,  for  specific  performance  of  an' agreement  alleeeS  to 
.  have  been  made  by  the  defendant,  in  1830;  with 
CMetUM.  j^j^^  ^  Dodge,  the  plaintiff *s  grandfather.  The 
case  was  heard  before  a  single  justice  of  this  court  upon  the 
pleadings  and  evidence,  and  comes  before  us  on  the  plaint- 
iff's appeal  from  a  decree  dismissing  th)e  bill. 

From  the  evidence  it  appears  that  the  defendant  corpora- 
tion, on  December  23,  1883,  took,  by  the  right  of  eminentdo- 
main,  a  parcel  of  land  belonging  to  John  C.  Dodge  in  the 
town  of  Attleborough,  and,  having  constructed  its  road  over 
the  land  so  taken,  began  to  run  trains  of  cars  from  Boston  to 
Providence  on  August  23,  1835.  By  deed  dated  September 
I,  1836,  and  acknowledged  on  May  6,  1837,  John  C.  Dodge 
conveyed  a  right  of  way  over  the  land  so  taken  to  the  defend- 
ant After  the  description  of  the  premises  conveyed,  and 
before  the  habendum,  were  the  following  clauses :  "  It  being 
understood  and  agreed  by  and  between  the  said  parties  to 
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this  deed  that  the  said  corporation  shall  erect,  make,  and 
keep  up  all  necessary  fences  between  the  lands  of  the  grantor 
and  the  land  taken  for  said  railroad.  And  it  is  further  agreed 
by  and  between  the  said  parties  to  this  deed,  and  the  said 
corporation  by  tbc  acceptance  of  this  deed  do  covenant  and 
agree  to  and  with  the  said  grantor,  for  themselves,  their  suc- 
cessors and  assigns,  that  the  said  grantor  and  his  family  shall 
have  and  enjoy  the  right  of  free  passage  on  and  over  said 
railroad  in  the  cars  of  said  corporation,  their  successors  and 
assigns,  as  long  as  the  land  and  appurtenances  hereinbefore 
described  shall  continue  to  be  used  as  a  railroad  or  for  rail- 
road purposes  under  the  charter  of  said  corporation." 

It  further  appears  from  the  evidence  that  in  1836  John  C. 
Dodge  had  nine  sons  living  with  him  ;  that  in  1854  or  1855 
he. left  this  commonwealth,  and  did  not  return  to  it,  and  died 
in  January,  1866;  that  the  plaintiff's  father,  a  son  of  John  C. 
Dodge,  was  living  with  him  in  1836,  and  continued  to  live 
with  him  from  that  time  until  about  a  year  after  his  own 
marriage  in  1846;  that  he  left  the  commonwealth  in  1850,  and 
returned  to  it  in  1885  or  1886,  and  now  resides  here. 

In  regard  to  the  plaintiflf,  the  testimony  shows  that  she 
was  born  in  1854  or  1855  in  the  state  of  Pennsylvania ;  that 
when  she  was  a  child  she  lived  for  some  time  in  the  family 
of  her  grandfather  after  he  left  this  commonwealth.;  and  that 
she  returned  here  with  her  father  in  1885  or  1886,  and  has 
since  lived  with  him. 

The  evidence  was  somewhat  conflicting  on  the  question 
whether  the  defendant  has  by  its  acts  recognized  the  plaintiff 
as  a  person  entitled  to  ride  free  over  its  road.  It  does  ap- 
pear that  when  she  was  a  child  she  occasionally  went  over 
the  road,  when  accompanied  by  her  father  or  mother,  and 
was  allowed  to  do  so;  and  that,  since  sjie  cameof  age, passes 
had  been  occasionally  given  to  her,  she  claiming  the  right  to 
have  them,  but,  as  she  states  in  her  brief,  "  usually  on  ob- 
jection by  the  officer  of  the  company."  On  this  state  of  the 
evidence,  we  need  not  consider  how  far  the  defendant  would 
be  bound  by  what  the  plaintiff  contends  is  the  practical  con- 
struction put  upon  the  deed  by  the  officers  of  the  defendant 
corporation.  We  find  nothing  in  the  evidence  to  show  con- 
clusively that  what  was  accorded  to  her  after  she  came  of 
age  was  other  than  as  a  favor. 

We  pass,  therefore,  to  the  consideration  of  the  construc- 
tion of  the  deed.  The  word  "  family  "  has  several  meanings. 
Its  primary  meaning  is  the  collective  body 'of  per- 
sons who  live  in  one  house,  and  under  one  head  or  pi^mnj^^ 
management.  Its  secondary  meaning  is  those  who 
are  ofthe  same  lineage,  or  descend  irom  one  common  pro- 
genitor. 
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Unless  the  context  manifests  a  diflferent  intention,  the  word 
"  family  "  is  usually  construed  in  its  primary  sense.  In  King 
V.  Darlington,  4  Term  R.  797,  under  the  settlement  act  of  8 
&  9  VVm.  Ill,  chap.  30,  which  provided  for  the  granting  of  a 
certificate  to  a  poor  person  who  wished  to  remove  from  his 
own  parish  to  another,  and  that  the  latter  |)arish  should  "  be 
obliged  to  receive  and  provide  for  the  person  mentioned  in 
the  certificate,  together  with  his  or  her  family,"  it  was  held 
that  the  certificate  did  not  extend  to  a  grandchild  of  the 
person  receiving  it,  who  lived  with  his  father,  and  not  with 
his  grandfather.  Lord  Kenvon,  C.  J.,  said  :  "  In  common 
parlance,  the  family  consists  of  those  who  live  under  the 
same  roof  with  \\\t  pater  familias, — those  who  form  (if  I  may 
use  the  expression)  his  fireside.  But  when  they  branch  out, 
and  become  the  heads  of  new  establishments,  they  cease  to 
be  part  of  the  father's  famil3\"  See,  also,  Oystead  v.  Shed, 
13  Mass.  520;  Bowditch  v.  Andrew,  8  Allen  (Mass.)  339; 
Poor  V,  Humboldt  Ins.  Co.,  125  Mass.  274;  Bates  z'.  Dewson, 
128  Mass.  334;  Bradlee  v.  Andrews,  137  Mass.  50;  Phelps  v. 
Phelps,  143  Mass.  570. 

The  plaintiff,  however,  contends  that,  the  words,  "  so  long 
as  the  land  and  appurtenances  hereinbefore  de- 
NoinpiteA-  scribed  shall  continue  to  be  used  as  a  railroad,  or 
pluaUM^  for  railroad  purposes,  under  the  charter  of  said 
MMioa.  .  corporation,"  imply  perpetual  succession,  and  must 
necessarily  include  all  the  descendants  of  John  C. 
Dodge. 

But  we  are  of  opinion  that  these  words  are  words  of  limi- 
tation of  the  grant,  and  not  words  extending  the  meaning  of 
the  word  **  family.**  By  the  charter  of  the  defendant  cor- 
poration, the  commonwealth  reserved  the  right,  at  any  time 
after  20  years  from  the  opening  for  use  of  the  road,  to  pur- 
chase of  the  corporation  its  railroad,  and  its  franchise,  prop- 
erty, and  privileges.  St.  183 1,  chap.  56,  §  12.  The  words 
**  under  the  charter  of  the  corporation  **  were  therefore  nec- 
essary to  limit  the  agreement  to  carry  to  the  time  the  cor- 
poration might  have  the  power  to  use  the  land  for  railroad 
purposes. 

So,  too,  the  words  "  used  for  railroad  purposes  *'  were  a 
necessary  and  proper  limitation  of  the  contract  to  carry.  If 
the  location  of  the  road  were  changed,  and  the  land  conveyed 
by  Dodge  should  revert  to  him,  the  parties  would  naturally 
provide  that  the  contract  to  carry  should  be  at  an  end. 

Other  contingencies  might  also  happen.  By  St.  1831,  chap. 
81,  approved  March  11,  1 831,  the  charter  of  the  defendant 
corporation  could  be  repealed  at  the  pleasure  of  the  legis- 
lature; its  franchise  might  be  forfeited  for  misuser  or  non- 
user,  or  it  might  be  surrendered. 
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All  these  considerations  show  that  the  words  in  question 
were  words  of  limitation,  and  did  not  extend  the  word 
"  family  "  "so  as  to  include  the  descendants  of  John  C.  Dodge 
to  the  remotest  generation.  We  are  of  opinion,  therefore, 
that  the  plaintiff,  after  she  ceased  to  be  a  member  of  her 
grandfather  s  household,  was  not  entitled  to  a  free  pass  over 
the  road  of  the  defendant  as  one  of  his  family. 

Decree  dismissing  the  bill  affirmed. 

Agreements  for  Free  Pass  Over  Railroad  in  Consideration  of  Right  of  Way. 
—See  Pennsylvania  Co.z/.  Erie  &  P.  R.Co.  (Pa.)  29  Am.  &  Eng.  R.  Cas. 
549.     Martin  v.  New  York  etc.  R.  Co.  (N.  J.)  12  Am.  &  Eng.  R.  Cas.  448. 

Same— Road  Changing  Hands. — In  Eddyi/.  Hinnant  (Tex.  Nov.  29,  1891) 
18  S.  W.  Rep.  562.  it  appeared  that  land  for  right  of  way  was  conveyed 
to  a  railroad  company  in  consideration,  among  other  things,  of  free  pas- 
sage for  plaintiff  at  all  times  over  the  road.  The  conveyance  provided  for 
a  forfeiture  on  failure  to  comply  with  any  condition.  The  road  changed 
hands,  but  without  any  agreement  in  regard  to  plaintiff's  having  a  pass. 
It  was  held  that,  though  defendant  furnished  a  pass  for  a  while,  plaintiff 
could  not  recover  damages  from  it  for  failure  to  continue  the  pass ;  plaint- 
iff's right  of  action  being  against  the  company,  to  whom  the  conveyance 
was  originally  made.  The  court  said:  "If  it  be  admitted  that  the  East 
Line  Company  sold  and  conveyed  its  railroad  and  other  property  to  the 
Missouri,  kansas  &  Texas  Company  as  far  is  it  was  in  the  power  of  the 
one  to  buy  or  the  other  to  sell,  yet,  in  our  opinion,  it  does  not  follow  that 
the  plaintiff  could  recover  in  this  case.  The  contract  made  by  his  brother 
with  the  East  Line  Company,  in  so  far  as  it  stipulated  for  a  free  passage 
for  him,  inured  to  his  benefit,  and  under  the  rule  of  decision  in  this  state 
he  had  a  right  of  action  for  its  breach  against  the  company  with  whom  it 
was  made.  But,  in  order  to  show  a  right  of  action  in  the  present  case,  it 
was  necessary  for  the  plaintiff  to  prove  not  only  that  the  Nlissouri,  Kansas 
&  Texas  Company  bought  the  East  Line  Railroad,  but  also  that  it  as- 
sumed the  obligations  of  the  East  Line  Company,  or  at  least  assumed  to 
perform  the  particular  contract  upon  which  the  action  in  this  case  is  based. 
If  A.  sell  B.  a  tract  of  land  upon  which  a  vendor's  lien  exists  in  favor  of 
C.  the  land  may  be  subjected  to  the  payment  of  the  debt ;  but  B.  is  not 
liable  upon  the  contract  for  the  purchase  money,  unless  in  his  contract 
with  A,  he  has  assumed  to  pay  it.  Nor  would  any  recognition  of  the 
promise  of  A.  to  pay  C.  the  purchase  money,  or  any  part  payment  upon 
It,  make  him  liable  personally  upon  it.  And  so  witn  the  Missouri,  Kansas 
&  Texas  Railroad  Company  and  its  receivers  in  this  case.  They  could 
respect  the  contract  of  the  East  Line  &  Red  River  Railroad  Company  as 
long  as  they  desired,  but  they  were  not  bound  to  perform  it.  It  is  true 
that  by  the  failure  to  perform  they  may  have  forfeited  the  title  to  the  right 
of  way  and  to  the  other  property  conveyed  by  B.  C.  Hinnant  and  his  wife 
to  the  East  Line  Company;  still  they  were  not  responsible  in  damages  for 
the  failure  to  carry  it  out.  On  the  other  hand,  the  East  Line  Company, 
even  if  it  had  the  power  to  sell  its  road,  could  not  by  a  sale  divest  itself  of 
its  obligations  upon  the  contract  made  with  B.  C.  Hinnant  and  wife  for 
the  right  of  way  through  his  premises.  For  a  breach  of  the  contract  B. 
C.  Hinnant  would  have  a  right  either  to  insist  upon  the  forfeiture 
or  to  sue  the  East  Line  Company  for  damages;  and  for  a  breach  of 
the  contract  as  to  him  the  plaintiff  is  entitled  to  his  action  against  the 
latter  company,  but  not  against  the  receivers  of  the  Missouri,  Kansas  & 
Texas  Company.    The  judgment  is  reversed,  and  the  cause  remanded." 
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White  et  al. 

V, 

New  York  &  New  England  R.  Co. 

{Massachusetts  Supreme  Judicial  Court ^  Mar,  31^  i8g2,) 

Right  of  Way— Construction  of  Deed— Reservation  of  Pastway.— A  con- 
veyance to  a  railroad  company  of  a  strip  of  land  already  occupied  by  it, 
such  strip  dividing  the  land  of  the  grantor  into  two  tracts,  the  only  ac- 
cess to  the  larger  of  which  was  by  a  passway  over  the  smaller  tract  and 
the  railroad,  the  deed  "  reserving  the  passway  at  grade  over  such  railroad 
where  now  made/'  construed  to  mean  that  it  was  the  intention  of  the 
parties  to  annex  the  right  of  passing  to  the  larger  tract  as  a  perpetual 
easement,  the  language  used  being  sufficient  for  the  purpose. 

Same— Estoppel  to  Deny  Grantor's  Title.— A  railroad  company  which 
elects  to  take  a  deed  from  a  land  owner  granting  it  a  strip  of  land  on 
which  its  road  is  constructed,  and  to  hold  under  such  deed,  is  estopped  to 
deny  that  such  owner  had  at  least  such  an  interest  in  the  land  conveyed 
to  it  that  he  could  carve  out  of  it  a  passway  over  such  strip  of  land  and  rail- 
road for  perpetual  benefit  to  the  land  which  he  kept. 

Report  from  Norfolk  Superior  Court. 

In  1848  the  Norfolk  County  Railroad  Company,  defend- 
ant's grantor,  located  its  road  across  certain  land  belong^ing 
to  Emmons  Partridge.  The  road,  as  thus  located,  divided 
the  land  into  tracts  containing  about  4  and  33  acres,  respect- 
ively. The  former  adjoined  a  highway,  but  the  only  law- 
ful means  of  access  to  the  latter  was  by  a  passway  over  the 
smaller  tract  and  the  railroad.  On  January  3,  1850,  Em- 
mons Partridge,  in  consideration  of  $450,  conveyed  to  the 
Norfolk  County  Railroad  Company  the  strip  already  appro- 
priated by  it,  together  with  the  right  to  use  the  land  tor  a 
railroad,  "hereby  releasing  all  claim  for  damages  for  making, 
maintaining,  and  using  said  railroad,  reserving  the  passway 
at  grade  over  said  railroad  where  now  made."  This  pass- 
way  had  been  used  before  the  location  of  the  road,  and,  with- 
out objection  from  the  companies,  was  used  by  Partridge  and 
his  grantees  until  1889,  when  defendant  took  up  the  planks 
of  the  crossing,  and  built  fences  across  the  way.  In  1865 
Partridge  conveyed  the  land  on  both  sides  of  the  railroad  to 
Lyman  D.  Ware,  who  in  1879  entered  into  an  indenture  with 
defendant,  for  the  purpose  of  defining  the  boundary  lines  of 
the  defendant's  strip  of  land,  in  which  it  is  stipulated  that 
"  nothing  herein  contained,  however,  is  to  be  construed 
*  *  *  to  cut  off  or  obstruct  the  existing  passway  at  grade 
enjoyed  by  said  Ware,  being  the  same  reserved  in  the  deed 
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made  by  Emmons  Partridge  to  the  Norfolk  County  Railroad 
Company,  dated  January  3,  1850."  On  August  2',  1881,  Ly- 
man D.  Ware  conveyed  to  the  New  York  &  New  England 
Railroad  Company,  to  form  a  part  of  the  strip  of  land  afore- 
said, a  narrow  strip  of  land  lying  along  the  southerly  side  of 
the  railroad,  and  being  part  of  the  smaller  lot  now  owned  by 
tbe  plaintiff,  lying  south  of  the  railroad,  by  a  deed  which 
contained,  at  the  end  of  the  description,  and'just  before  the 
Jiabendum,  the  following  words  :  "  Nothing  in  this  deed  is  to 
be  construed  as  cutting  off  any  grade  crossings,  culvert,  or 
water-course  that  I  now  have  across  or  under  said  railroad." 
On  November  9»  1885,  Lyman  D.  Ware  conveyed  the  two 
lots  above  described,  with  all  the  privileges  and  appurte- 
nances  thereto  belonging,  to  plaintiff  Isabella  White,  by  war- 
ranty, deed. 

D,  E,  Ware  and  Jas,  Hewitts,  for  plaintiffs. 

R,  D,  Weston  Smith,  for  defendant. 

Morton,  J. — In  view  of  the  facts  in  this  case,  we  think  that 
the  deed  from  Partridge  to  the  Norfolk  County  Railroad 
Company  operated  to  except  the  passageway  for 
the  benefit  of  and  as  appurtenant  to  the  larger  tract,  ^"^  •'  !>»*•" 
and  that  it  passed  with  that  to  the  plaintiff.  The  ^\^Zl^ 
defendant  does  not  claim  that  any  importance  is  to  uent  right, 
be  attached  to  the  fact  that  the  worn  "  reserving  " 
was  used  Instead  of  "excepting."  It  insists,  more  broadly, 
that,  by  the  terms  of  the  reservation,  the  passageway  was 
limited  to  Partridge  for  his  life ;  or,  if  that  is  not  so,  that  the 
railroad  company,  having  by  its  location  acquired  the  abso- 
lute right  to  use  the  tracts  for  a  railroad,  all  that  remained  in 
Partridge  was  the  fee,  out  of  which  no  way  could  be  excepted ; 
and  that  Partridge  could  create  a  perpetual  easement  only 
by  a  reservation  in  the  nature  of  an  implied  grant,  in  whicn 
case  the  word  "  heirs*'  was  necessary,  and  its  omission  was 
fatal.  We  think  it  is  evident,  from  the  situation  of  the  land 
and  the  surrounding  circumstances  and  those  attending  the 
giving  of  the  deed,  that  it  was  the  intenti6n  of  the  parties  that 
the  passageway  should  be  annexed  as  a  perpetual  right  to 
the  larger  tract.  It  was  clear  that  the  larger  tract  would  be 
wholly  inaccessible,  unless  Partridge  and  his  successors  in 
title  were  to  have  the  right  to  use  this  in  some  other  way. 
The  way  had  been  used  before  the  railroad  was  laid  out.  Its 
use  was  continued  without  objection  after  the  railroad  was 
located.  No  petition  for  the  assessment  of  damages  nor 
application  for  a  crossing  was  ever  presented  to  the  county 
commissioners.  The  consideration  named  in  l^e  deed  was 
$450,  and  the  deed  purported  to  convey  the  right  to  maintain 


Digitized  by 


Google 


394  WHITE  V.  NEW  YORK  &  NEW  ENGLAND  R.  CO.   [VOL.  $1 

and  use  the  land  for  a  railroad,  and  released  the  company 
from  all  "  damages  for  making,  maintaining,  and  using  said 
railroad."  It  would  seem  as  if  the  whole  matter  had  been 
settled  by  the  giving  and  the  taking  of  this  deed.  Nothing 
indicates  that  Partridge  intended  to  place  himself  in  a  position 
less  favorable  than  he  would  have  occupied  if  he  had  peti- 
tioned for  the  assessment  of  his  damages  and  for  a  crossing  ; 
and  we  think  the  reasonable  inference  is  that  both  parties  ex- 
pected and  intended  the  right  to  be  a  perpetual  one. 

We  think,  also,  that  this  intention  is  effectually  carried  out 
by  the  deed.  The  railroad  company  could  have  relied  upon 
its  location,  and  the  rights  acquired  under  it,  leav- 
CoMpai7e»>  j^g  Partridge  to  his  petition  for  damages  and  a 
^!^^A-  crossing.  It  did  not  see  fit  to  do  that,  but  it  elected 
•wBer*8  title,  to  take  a  deed  from  him  with  full  covenants  of  seisin 
and  warranty.  As  between  Partridge  and  it  and 
their  respective  successors  in  title,  it  must  be  deemed  to  have 
elected  to  hold  under  that  deed,  and  not  under  its  location, 
and  it  cannot  set  up  any  claim  under  its  location  inconsistent 
with  the  rights  given  or  reserved  in  the  deed.  It  cannot  use 
both  as  its  advantage  ma}'  decide.  Watson  v.  Watson,  128 
Mass.  152;  Hyde  v,  Baldwin,  17  Pick.  (Mass.)  308  ;  Smith  v. 
Smith,  14  Gray,  (Mass.)  532 ;  Hubbell  v,  Warren,  8  Allen 
(Mass.)  173,  182;  Fitch  v,  Baldwin,  17  Johns.  (N.  Y.),  161. 
Having  elected  to  take  the  deed  and  to  hold  under  it,  the 
railroad  company  was  estopped  to  deny  that  Partridge  had 
at  least  such  an  interest  in  the  land  conveyed  to  it  that  he 
could  carve  out  of  it  the  right  of  way  in  question  for  the  per- 
petual benefit  of  the  land  wnich  he  kept.  The  defendant  does 
not  question  that  an  exception  may  be  created  by  words  of 
reservation,  and  it  is  clear  that  it  may  be  done.  Wood  v. 
Boyd,  145  Mass.  176;  Dennis  v.  Wilson,  107  Mass.  592,  593; 
Bowen  v.  Conner,  6  Cush.  (Mass.)  132;  Winthrop  v.  Fair- 
banks, 41  Me.  307;  Smith  v.  Ladd,  Id.  314;  Herriclc  v.  Mar- 
shall,  66  Me.  435.  Whether,  in  a  given  case,  the  language 
shall  be  construed  to  create  an  exception  or  reservation  will 
depend  upon  the  situation  of  the  property  and  the  surround- 
ing circumstances,  in  the  absence  of  a  declaration  in  the  deed 
by  the  parties  of  their  intention  as  to  the  nature  of  a  way. 
Dennis  v,  Wilson,  supra. 

As  already  stated,  the  only  reasonable  construction  in  the 
present  case  would  seem  to  be  that  it  was  the  intention  of  the 
parties  to  annex  the  right  of  passing  to  the  larger  tract  as  a 
perpetual  easement,  and,  the  language  of  the  deed  being  suf- 
ficient for  that  purpose,  it  follows  that  the  passageway  is  to 
be  so  regarded.  This  view  of  the  effect  of  the  deea  from 
Partridge  to  the  Norfolk  County  Railroad  Company  renders 
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it  unnecessary  to  consider  the  effect  of  the  deed  and  indenture 
from  Mr.  Ware  to  the  defendant,  or  the  acts  of  the  defendant 
and  its  predecessor,  in  maintaining  the  crossing  for  so  many- 
years. 

Judgment  on  the  verdict. 

Grant  of  Right  of  Way  Through  Farm— Construction  of  Deed.— Where  the 
owner  of  a  large  farm  in  which  is  a  small  garden  immediately  behind  his- 
house,  grants  to  a  railroad  company  a  right  of  way  across  his  farm  **  pro- 
vided the  road  runs  at  back  of  garden,"  inserting  such  a  condition  in  the 
deed  on  account  of  a  preliminary  survey  which  had  made  the  road  run 
through  the  garden,  the  railroad  company  has  no  right  to  run  its  line 
through  such  garden. 

The  court  said :  "  It  has  been  insisted  by  learned  counsel  that  the 
grammatical  construction  of  these  words  "  at  back  of  garden  "  mean  withia 
and  near  the  back  line  of  the  garden.  The  preposition  "at"  is  used,  ac- 
cording to  lexicographers,  to  denote  near  approach ;  nearness  of  prox- 
imity. Its  primary  idea  may  be  conceded  to  be  nearness.  So  we  may 
admit  that  it  more  generally  means  "within,"  than  •'  without,"  in  conse- 
quence  of  this  idea  of  nearness.  But  it  is  sometimes  used  to  denote  "  ex- 
clusion," rather  than  "  inclusion."  It  was  so  construed  in  the  case  of 
Canal  Co.  v.  Key,  3  Cranch.  (C.  C.)  604,  where  one  provision  of  the  charter 
under  construction  required  that  the  second  section  of  the  canal  should 
begin  "at  ".the  termination  of  the  first.  Then  it  was  impossible  that  "  at " 
should  mean  "  in."  So  from  the  context,  or  from  the  circumstances  sur- 
rounding the  execution  of  the  paper  in  which  it  is  contained,  its  meaning 
may  plainly  imply  an  exclusion,  rather  than  an  inclusion,  of  the  place  re- 
ferred to.  Again,  it  may  be  used  so  ambiguously  as  to  require  explanation. 
One,  for  instance,  may  be  at  a  place,  and  yet  not  in  it,  and  yet  the  prepo- 
sition would  serve  in  either  event.  It  was  held,  in  the  case  of  a  covenant 
to  deliver  tobacco  "  at "  a  warehouse,  that  the  obligee  was  not  bound  to 
deliver  it  "  in  "  the  warehouse.  Duckham  v.  Smith,  5  T.  B.  Mon.  (Ky.)  374. 
The  connection  in  which  the  word  is  used  furnishes  the  best  definition. 
This  is  well  illustrated  in  numerous  cases  cited  in  i  Am.  &  Eng.  Enc.  Law,, 
pp.  890-893.  The  proviso  is  not  that  the  road  is  to  be  constructed  "  at  " 
the  garden.  This,  in  the  absence  of  everything  else,  might  imply  that  it 
was  to  be  constructed  within  the  garden.  If  the  clause  had  read  that  it 
was  to  be  located  "back  of  the  garden,"  it  would  clearly  exclude  all  idea  of 
a  location  within  the  garden.  The  clause  is  in  neither  of  these  terms,  but 
is  a  combination  of  both.  It  is  to  run  "at  back  "  of  garden.  This  may 
mean  within  and  at  back  line,  or  without  and  back  of,  according  to  other 
circumstances.  It  becomes  necessary  to  look  at  the  situation  of  the  parties. 
The  garden  was  in  close  proximity  to  the  residence.  It  was  a  small  square 
of  100  feet.  The  preliminary  location  run  the  line  through  this  garden. 
Under  these  circumstances  Beeler  required  that  the  words  "  at  back  of 
garden  "  should  be  inserted  before  he  would  sign.  In  the  light  of  this  sit- 
uation it  is  impossible  to  suppose  that  Beeler  intended  to  make  it  a  con- 
dition that  the  road  should  be  within  the  garden."  Knoxville,  C.  G.  &  L. 
R.  Co.  V,  Beeler,  (Tenn.  1891)  18  S.  VV.  Rep.  391. 

Release  of  Right  of  Way— What  Covered  Thereby-— In  McMinn  v,  Pitts- 
burgh  M.  &  Y.  R.  Co.  (Pa,  Jan.  4,  1892)  23  Atl.  Rep.  325,  it  was  held  that 
a  release  to  a  railroad  company  of  a  right  of  way,  in  which  the  company  is 
discharged  also  from  all  damages  incurred,  or  to  be  incurred,  by  the  loca- 
tion, construction,  or  operation  of  the  road,  does  n6t  cover  injuries  result- 
ing from  the  negligence  of  the  company  in  constructing  or  operating  the 
road.    The  court  said  :    "  It  needs  no  argument  to  show  that  a  release  of 
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the  right  of  way  to  a  railroad  company  does  not  cover  injuries  resulting 
from  the  negligence  of  the  company  either  in  the  construction,  mainte- 
nance, or  operation  of  the  road.  The  cases  of  Hoffeditz  v.  Southern  Pa. 
R.  &  Min.  Co.,  129  Pa.  St.  264.  38  Am.  &  Eng.  R.  Cas.  654,  and  Updcgrove 
-v,  Pennsylvania  S.  V.  R.  Co.,  132  Pa.  St.  540,  do  not  help  the  appellant. 
In  the  one  first  cited  the  drain  complained  of  was  constructed  prior  to  the 
•execution  of  the  release,  and  in  the  other  the  claim  for  damages  was  made 
by  a  property  owner  on  the  lower  side  of  the  railroad  embankment,  on  ac- 
•count  of  the  surface  water  having  been  collected  and  thrown  from  the  cul- 
vert upoh  his  land  below.  We  there  said  :  '*  These  ditches,  and  this  cul- 
vert, and  this  discharge  of  water  are  the  result,  the  necessary  result,  of  the 
construction  of  the  road."  Such  is  not  the  case  here.  If  the  culvert  had 
been  properly  constructed  and  kept  open,  the  injury  of  which  the  plaintiff 
complains  would  not  have  occurred." 

Reservatton*  in  D^ed  by  Railrpad  Company  •!  a  Right  of  Way — What 
Covered  Thereby.—  Where  the  Northern  Pacific  Railroad  Company  con- 
veyed a  portion  of  the  land  granted  to  it  by  congress  to  a  private  pertton, 
^'  reserving  and  excepting  therefrom,  however,  a  strip  extending  through 
the  same  *  *  *  of  the  width  of  400  feet,— that  is,  200  feet  on  each  side 
of  the  center  line  of  the  Northern  Pacific  Railroad,  or  any  of  its  branches, 
— to  be  used  for  right  of  way,  ♦  *  ♦  in  case  the  line  of  said  railroad, 
or  any  of  its  branches,  has  been  or  shall  be  located  on  or  over  *  ♦  *  said 
described  premises,"  Md,  that  such  reservation  covered  one  such  strip 
only,  and  that  the  railroad  company  could  not  claim  a  right  of  way,  both 
for  its  main  line  and  a  branch  line,  over  the  tract  so  conveyed  under  such 
reservation .  Held,  further,  that  w  he  re  a  separate  corporation  entered  upon 
and  located  and  constructed  a  line  of  railroad  across  said  tract,  and  subse- 
quently leased  the  same  to  the  Northern  Pacific  Railroad  Company,  which 
latter  company  operated  the  same  as  a  branch  of  its  main  line,  that,  what- 
ever interest  in  or  right  to  the  right  of  way  of  such  road  the  latter  company 
had,  it  obtained  and  held  under  its  lease,  and  not  under  the  reservation. 
Dunstan  f.  Northern  Pacific  R.  Co.,  (N.  Dak.  June  17,  i89i)49N.  W. 
Rep.  426. 

Covenant  Running  with  Land  under  Qrant  to  Railroad  Company->Agree- 
fnent  to  Maintain  Crossing. — A  provision  in  a  deed  of  a  right  of  way  to  a 
railroad  company  that  the  company  shall  maintain  a  fence  on  each  side 
of  said  right  of  way,  and  put  in  and  maintain  a  farm  crossing  and  cattle 
guards,  is  a  covenant  running  with  the  land,  and  is  binding  on  the  grantee, 
and  on  a  purchaser  of  the  railroad  under  foreclosure  of  a  mortgage 
■executed  before  the  land  was  conveyed,  since  in  taking  title  to  the  land  it 
must  assume  the  burdens  running  with  it.  Lake  Erie  &  W.  R.  Co.  v. 
Priest,  (Ind.  April  29.  1892)  31  N.  E.  Rep.  ^^. 

Grant  of  Right  of  Way  with  Right  to  Take  Additional  Land  Necessary. — 
Where  a  right  of  way  is  granted,  "with  right  to  use  such  additional  land 
as  may  be  necessary  for  the  construction  and  maintenance  "  of  the  road, 
the  company  is  bound  only  to  use  ordinary  care  in  constructing  its  road  ; 
and  the  necessity  for  taking  additional  land  is  to  be  determmed  by  ordin- 
ary care.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Richards,  (Tex.  Feb.  2.  1892),  18  S. 
W.  Rep.  611. 

Contract  Authorizing  Railroad  Across  Land  to  Reach  Quarries. — A  contract 
giving  to  the  lessees  of  plaintiff's  quarries  a  right  to  lay  a  railroad  track 
or  switch  across  plaintiffs*  land  to  reach  the  quarries  in  order  to  transport 
their  products  to  market,  held  not  to  authorize  the  laying  across  plaintiffs' 
land  of  a  railroad  track,  part  of  a  long  line  of  an  ordinary  commercial  rail- 
road for  general  business,  not  going  to  the  quarries,  but  passing  at  a  dis- 
tance.   Shoemaker  v.  Cedar  Rapids,  L  F.  &  N.  W.  R.  Co..  45  Minn.  366. 
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Humphreys 

V. 

Richmond  &  Mecklenburg  R.  Co. 

{Virginia  Supreme  Court  of  Appeals,  Dec.  j,  iSpi.) 

Right  of  Way— Delivery  of  Contract  on  Condition— Parol  Evidence.— An 
agreement  by  a  land  owner  to  deed  to  a  railroad  company  a  right  of  way 
in  consideration  of  the  construction  of  the  road,  may  be  shown  by  parol 
to  have  been  delivered  to  the  president  of  the  company,  on  condition  that 
no  use  should  be  made  of  it  unless  necessarv  to  assure  the  building  of  the 
road,  or  unless  the  board  of  directors  should  make  compensation  for  the 
right  of  way. 

Same— Unauthorized  Delivery  of  Contract— Right  to  Recover  Damages.- 
After  the  completion  of  the  road,  although  the  conditions  had  not  been 
fulfilled,  the  president  turned  the  contract  over  to  the  right  of  way  agent 
who  had  knowledge  of  such  conditions.  Held,  that  the  contract  was  void, 
and  the  owner  might  recover  the  damages  to  his  land. 

Suit  to  enjoin  an  action  at  law,  to  have  a  contract  declared 
void,  and  for  other  relief.  From  a  decree  for  defendant, 
complainant  appeals. 

W.  IV.  Henry  and  Finch  &  AtkinSy  for  appellant. 

T.  N.  Williams  and  B.  B.  Munford,  for  appellee. 

Richardson,  J. — This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Mecklenburg  county,  rendered  on 'the  15th 
day  of  April,  1889,  in  the  suit  in  chancery  therein 
pending,  wherein  T.  F.  Humphreys  was  plaintiff,  c*"*"'***^- 
and  the  Richmond  &  Mecklenburg  Railroad  Company  was 
defendant.     The  case  brieflv  outlined  is  as  follows: 

In  the  year  1863,  T.  F:  Humphreys  purchased  a  tract  of 
land  in  the  county  of  Mecklenburg,  on  Roanoke  river,  near 
the  town  of  Clarksville,  of  one  Joseph  G.  Snead.  Subsequent 
to  this  purchase,  in  a  suit  brought  to  enforce  a  prior  lien, 
the  same  land  was  sold  on  the  5th  of  July,  1870,  under  a  de- 
cree  of  court,  and  was  bought  in  by  said  Humphreys,  and  he 
thereby  became  the  owner  in  fee  of  said  land.  Prior  to  the 
purchase  by  Humphreys,  to  wit,  in  the  year  i860,  the  Roan- 
oke Valley  Railroad  Company  had  entered  upon  said  land 
without  taking  the  steps  required  by  law  for  the  purpose, 
and,  without  any  title  to  same,  had  erected  thereon  earth- 
works and  masonry  for  the  purposes  of  its  railway,  and  in 
the  construction  ot  said  earthworks  and  masonry  took  or 
occupied  and  seriously  damaged  several  acres  of  valuable 
river  bottom  land  belonging  to  said  tract. 
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The  Roanoke  Valley  Railroad  Company  became  insolvent, 
and  did  not  complete  any  part  of  its  proposed  line  of  railwa3% 
and  some  time  in  the  year  1880  the  Richmond  &  Mecklen- 
burg Railroad  Company  became  the  owner  of  the  property, 
rights,  and  franchises  of  said  Roanoke  Valley  Railroad  Com-, 
pany.  Thereupon  the  Richmond  &  Mecklenburg  Railroad 
Company  entered  into  an  agreement  with  the  Richmond  & 
West  Point  Railway  &  Warehouse  Company,  through  the 
Richmond  &  Danville  Railroad  Company,  which  controlled 
said  Richmond  &  West  Point  Railway  &  Warehouse  Com- 
pany, to  build  the  proposed  Richmond  &  Mecklenburg  Rail- 
road from  Charlottesville  to  Keysville,  in  the  county  of 
Charlotte,  and  a  point  on  the  Richmond  &  Danville  Rail- 
road, for  a  certain  amount  of  the  first  mortgage  bonds  of  the 
Richmond  &  Mecklenburg  Railroad  Company;  but  upon 
the  following  conditions:  (i)  That  the  Richmond  &  Meck- 
lenburg Railroad  Company  should  acquire  a  perfect  title  to  all 
the  franchises,  property,  rights  of  way,  and  roadbed  of  the  old 
Roanoke  Valley  Railroad  Company,  the  same  having  been 
mortgaged  and  in  the  hands  of  trustees ;  the  same  to  be  pur- 
chased from  said  trustees  for  $300,000,  payable  in  the  paid 
up  capital  stock  of  the  Richmond  &  Mecklenburg  Railroad 
Company.  (2)  That  the  said  trustees  should  transfer  and 
assign  to  the  said  terminal  and  warehouse  company  the  said 
$300,000  of  paid  up  stock  of  the  Richmond  &  Mecklenburg 
Railroad  Company. 

This  arrangement  having  been  effected,  and  the  conditions 
aforesaid  complied  with,  thereupon  P.  F.  Howard  was  em- 
ployed by  the  Richmond  &  Mecklenburg  Railroad  Company 
to  acquire  for  it  the  rights  of  way  alon^  the  line  of  the  pro- 
posed road.  In  furtherance  of  that  object,  he  and  John  B. 
McPhail,  the  president  of  the  Richmond  &  Mecklenburg 
Railroad  Company,  approached  T.  F.  Humphreys,  and  re- 
quested him  to  donate  the  right  of  way  through  his  said 
land;  but  Humphreys  declined  to  do  so,  saying  he  had 
already  subscribed  $1,000  to  the  capital  stock  of  said  com- 
pahy,  which  was  as  much  as  he  was  able  to  give  it.  It  seems, 
however,  to  have  been  thought  by  McPhail  that  the  refusal 
of  Humphreys  to  donate  the  right  of  way  through  his  land, 
if  known,  would  be  injurious  to  the  scheme  for  securing  the 
donation  of  the  right  of  way  from  others  along  the  line.  He 
therefore  called  on  Humphreys  again,  and  proposed  a  spe- 
cial  arrangement  Land  owners  along  the  line  having  been 
asked  to  sign  a  general  paper  binding  them,  respectively,  to 
donate  the  right  of  way  through  their  lands,  Humphreys 
was  asked  to  sign  a  separate  paper,  of  similar  import,  which 
was  to  be  held  by  McPhail,  and  not  to  be  delivered  to  the 
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railroad  company  unless  compensation  was  allowed  him  or 
the  construction  of  tl'ie  road  would  be  prevented  by  with- 
holding such  paper;  and,  McPhail  insisting^  that  the  demand 
ior  compensation  might  endanger  the  building  of  the  road^ 
Humphreys  signed  and  delivered  to  McPhail  the  paper,  to 
be  held  by  him  subject  to  the  conditions  aforesaid.  But, 
after  securing  said  paper,  under  such  circumstances,  without 
securing  compensation  to  Humphreys,  or  making  any  effort 
to  do  so,  although  the  company  had  ample  assets  out  of 
which  to  make  the  compensation,  McPhail,  long  after  the 
building  of  said  road  was  assured,  delivered  the  paper  so 
executed  by  Humphreys  to  said  P.  F.  Howard,  the  regularly 
employed  agent  of  said  Richmond  &  Mecklenburg  Railroad 
Company,  to  acquire  for  it  the  rights  of  way  along  the  line 
of  its  road,  and  who  was  present  when  said  paper  was 
executed  and  delivered  by  Humphreys  to  McPhail,  and  was 
fully  cognizant  of  the  condition  aforesaid  upon  which  it  was 
executed  and  delivered. 

Subsequently,  and  prior  to  the  institution  of  the  present 
suit,  the  Richmond  &  Mecklenburg  Railroad  Company 
brought  an  action  at  law  in  the  circuit  court  of  Mecklenburg 
county  against  said  T.  F.  Humphreys,  the  object  of  which 
was  to  collect  from  him  $700,  the  balance  claimed  to  be  due 
on  his  said  subscription  of  $1,000;  and  at  the  October  term, 
1885,  of  said  court,  with  the  leave  of  court,  said  Humphreys 
filed  his  biJl  against  said  Richmond  &  Mecklenburg  Railroad 
Company,  setting  forth  substantially  the  facts  above  stated, 
and  praying-,  for  an  injunction  to  restrain  said  railroad  com- 
pany from  proceeding  in  said  action  at  law  until  the  further 
order  of  the  court;  that  said  paper  of  October  3,  1881,  be 
declared  null  and  void  ;  that  the  damages  to  the  plaintiff's 
land  be  set  off  against  said  subscription  ;  and  that  the  defend- 
ant company  be  required  to  answer,  but  waiving  answer  un- 
der oath  ;  and  for  general  relief.  A  temporary  injunction 
was  accordingly  awarded  the  plaintiff,  but  on  condition  of 
his  confessing  judgment  in  said  action  at  law  for  the  said 
balance  due  on  said  subscription,  which  was  done. 

The  Richmond  &  Mecklenburg  Railroad  Company  an- 
swered the  plaintiff's  bill,  and  claimed  that  while  it  may  be 
true,  as  alleged,  that  the  Roanoke  Valley  Railroad  Com- 
pany entered  upon  the  land  in  question  about  the  year  i860, 
without  any  authority,  and  while  it  may  be  true  that  said 
corporation  had  no  title  to  said  right  of  way,  yet  insists  that 
the  plaintiff  is  estopped  from  raising  a  question  of  title  as  to 
that  corporation,  tor  the  reason,  that  about  October,  1881, 
by  a  certain  paper,  he  gave  the  unconditional  right  of  way 
through  his  low  grounds  to  Maj.  John  B.  McPhail,  then  and  * 
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now  president  of  the  Richmond  &  Mecklenburg  Railroad 
Company,  and  with  its  answer  exhibited  said  paper,  or  a 
copy  thereof,  marked  "A."  And  the  said  company  in  its 
answer  denies  that  it  ever  entered  upon  the  lands  of  the 
plaintiflf  without  permission  and  in  disregard  of  his  rights, 
but  says  **  that  the  authority  under  the  paper  writing  referred 
to  was  complete,  and  which  authority  was  never  questioned 
by  the  plaintiff,  although  it  was  a  long  time  after  the  paper 
was  executed  by  him  and  delivered  to  Maj.. John  B.  McPhail 
before  respondent  began  to  work  on  that  part  of  the  right 
of  way  given  b}'  said  paper,  which  intervening  time  afforded 
every  opportunity  for  the  plaintiff  to  make  any  demand  he 
thought  proper  for  compensation,  or  to  object  to  a  (Continu- 
ance of  work,  and  yet  said  complainant  never  in  any  way 
objected  to  the  work,  or  said  one  thing  about  pay,  which, 
respondent  submits,  is  very  strange  upon  his  part,  if,  under 
said  paper,  he  was  entitled  to  it.*'  The  defendant  company 
denies  having  ever  injured  the  lands  of  complainant,  but  say 
that  said  land,  if  injured,  was  injured  long  before  by  the  same 
embankment  placed  there  by  another  railroad  company,  and 
that,  even  if  the  lands  have  been  injured,  it  is*by  no  fault  of 
respondent,  etc.  Such  is  the  answer,  omitting  its  merely 
argumentative  features,  except  that  it  concludes  with  a 
prayer  that  the  injunction  awarded  the  plaintiff  be  dissolved, 
and  that  he  be  required  to  specifically  perform  his  agree- 
ment to  convey  said  right  of  way  to  respondent,  etc. 

Depositions  were  taken  by  both  parties,  and  on  the  15th 
day  of  April,  1889,  the  cause  came  on  to  be  heard,  when  a 
decree  was  rendered  dissolving  the  iniunction  theretofore 
awarded  in  the  cause,  and  dismissing  the  plaintiff's  bill,  and 
from  that  decree  the  case  is  here  on  appeal. 

The  case  presented  for  our  determination  turns  upon  the 
legal  effect  of  Paper  A,  executed  on  the  3d  of  October,  1881, 
by  the  appellant,  T.  F.  Humphreys,  and  delivered 
Termiiof  to  John  B.  McPhail,  to  be  delivered  by  him  to  the 
coatrMt.  Richmond  &  Mecklenburg  Railroad  Compan}'  upon 
certain  conditions;  which  paper  is  as  follows:  **  In  consider- 
ation of  the  advantage  to  be  derived  from  the  construction 
of  the  Richmond  &  Mecklenburg  Railroad,  I  promise  and 
bind  myself  that  I  will,  when  thereto  requested  by  the  pres- 
ident of  the  Richmond  &  Mecklenburg  Railroad  Company, 
or  such  person  as  may  be  authorized  by  him  to  make  the  re- 
quest, grant  and  convey  to  the  said  company,  so  much  of  my 
land  as  will  be  sufficient  for  the  construction  and  convenient 
use  of  said  railroad  through  my  tract  of  Jand,  not  exceeding 
the  width  limited  by  the  law  of  Virginia  in  case  of  condemna- 
tion  of  lands  for  railroads ;  such  grant  to  be  with  condition 
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that,  in  using  such  land  for  the  railroad,  cattle  guards  shall 
be  provided  where  fences  cross,  if  there  be  any  such  places, 
ancl  also  the  necessary  road  crossings  over  the  railroad. 
Given  under  my  hand  and  seal  this  3d  day  of  October,  1881. 
The  words  '  so  much  of  my  land,*  at  the  beginning  of  the 
seventh  line  above,  interlined  before  signing.  [Signed]  T. 
F.  Humphreys.    [Seal.]     Signed,  sealed  and  delivered  in 

gresence  of  [Signed]  J.  B.  McPhail,  Jr.     [Signed]     P.  F. 
[oward/* 

On  the  part  of  the  appellant,  Humphreys,  it  is  contended 
that  this  paper  was  signed  by  him  and  delivered  to  McPhail 
upon  the  express  condition,  orally  agreed  upon 
and  understood  between  them  before  said  paper  ^"tuH"^"*' 
was  signed,  that  it  should  be  held  by  McPhail 
and  not  delivered  or  used,  until  the  directory  of  the  Rich- 
mond &  Mecklenburg  Railroad  Company  should  allow  Hum- 
phreys compensation  for  the  right  01  way  through  his  land, 
unless  the  withholding  of  said  paper  would  defeat  or  im- 
peril the  building  of  the  proposed  railroad,  McPhail  agree- 
ing and  undertaking,  as  the  agent  of  Humphreys,  to  present 
his  claim  for  compensation  to  said  directory,  and  to  endeavor 
to  secure  its  allowance,  the  amount  of  which  was  left  to  the 
discretion  of  McPhail. 

On  the  other  hand  the  appellee,  the  Richmond  &  Meck- 
lenburg Railroad  Company,  insists  that  the  paper  on  its  face 
expresses  all  that  was  agreed  upon  and  understood  between 
Humphreys  and  McPhail;  that  its  terms  are  absolute  and 
unconditional,  and  that  the  paper  was  not  signed  by  Hum- 
phreys and  delivered  to  McPhail  upon  the  condition  alleged, 
or  upon  any  condition  other  than  what  is  expressed  on  the 
face  of  the  paper  itself;  and  that  the  appellant  (Humphreys) 
is  bound  thereby. 

The  parties  being  thus  at  issue,  we  must  first  find  whether 
the  fact  is  as  alleged  by  the  appellant;  and  second,  if  so, 
whether  or  not  such  fact  may  be  established  by 
parol  evidence,  notwithstanding  the  unconditional  nlie^^. 
character  of  the  paper  on  its  face.  The  question 
of  fact  must  be  determined  by  the  evidence.  Aside  from 
Paper  A,  relied  on  by  the  appellee,  the  only  material  evi- 
dence introduced  onbehalf  of  the  railroad  company  is  found 
in  the  deposition  of  John  B.  McPhail,  who  was  then  and  is 
yet  the  president  of  the  Richmond  &  Mecklenburg  Railroad 
Company.  Contrary  to  the  usual  order  of  procedure,  Mc- 
Phail was  the  first  witness  whose  deposition  was  taken  in 
the  cause.  The  only  material  evidence  introduced  on  behalf 
of  the  appellant  (Humphreys^  is  found  in  the  deposition  of 
McPhail  himself,  and  in  the  aeposition  of  W.  W.  Wood,  who 
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was,  at  the  time  of  the  execution  of  Paper  A,  the  general 
counsel  of  the  Richmond  &  Mecklenburg  Railroad  Com- 

f)any,  and  in  the  depositions. of  F.  J.  Lupfort,  and  the  appel- 
ant, T.  F.  Humphreys.  These  depositions  will  be  referred 
to  in  the  order  named  ;  but  it  is  not  necessary  to  enter  into  a 
critical  analysis  of  all  that  is  said  in  them,  much  of  which  is 
either  useless  repetition  or  is  matter  wholly  immaterial. 

Omitting  all  useless  repetition,  and  all  irrelevant  and  im- 
material matter,  John  B.  McPhail  deposes  substantially  as 
follows:  That  he  was  president  of  the  Richmond  &  Meck- 
lenburg Railroad  Company  in  October,  1881,  when  Paper  A 
was  signed  by  Humphrey's  and  delivered  to  him,  by  which 
Humpnreys  obligated  himself  to  convey  to  said  railroad  com- 
pany the  right  of  way  through  his  lana  when  requested  to 
do  so  by  said  company;  that  P.  F.  Howard  was  at  the  time 
accompanying  him  along  the  line  of  rocid,  for  the  purpose  of 
writing  agreements  securing  to  the  company  rights  of  way, 
and  that  said  Howard  was,  he  thinks,  present  when  Paper  A 
was  signed  by  Humphreys  and  delivered  to  witness;  that 
the  Richmond  &  Mecklenburg  Railroad  was  built  by  con- 
tract with  the  Richmond  &  West  Point  Terminal  Company, 
and  that,  by  the  arrangement  between  the  Richmond  ^& 
Mecklenburg  Company  and  the  Richmond  &  West  Point 
Terminal  Company,  one  of  the  conditions  imposed  by 
the  latter  upon  the  former  was  that,  before  it  would  enter 
into  an^  contract  to  build  the  road,  the  former  should  ac- 
quire title  to  the  right  of  way  and  turn  the  same  over  to 
the  Richmond  &  West  Point  Terminal  Company,  and  that 
this  condition  was  embodied  in  a  proposition  submitted  by 
the  president  (McPhail)  of  the  Richmond  &  Mecklenburg 
Railroad  Company  to  the  trustees  holding  the  franchises, 
right  of  way  and  property  of  the  old  Roanoke  Valley  Rail- 
road company  for  the  county  of  Mecklenburg,  and  to  such 
f)rivate  individuals  through  whose  lands  the  line  of  road  was 
ocated,  and  who  had  not  conveyed  the  right  of  way  to 
the  Richmond  &  Mecklenburg  Company.  And,  in  answer 
to  a  question,  the  witness  further  says :  "  I  have  a  memoran- 
dum which  I  read  to  the  trustees  in  submitting  the  proposi- 
tion referred  to,  which  is  marked  *  i,  2,  3,*  and  filed  by  the 
witness  as  part  of  his  deposition.'*  The  last  question  asked 
McPhail  in  his  examination  in  chief  was  this;  **  Did  you  or 
did  you  not  agree,  as  an  officer  or  agent  of  the  Richmond  & 
Mecklenburg  Railroad,  to  pay  Mr.  T.  F.  Humphreys  for  the 
right  of  way  through  his  low  grounds  above  referred  to?" 
He  answers:  "  I  did  not.**  It  may  here  be  observed  that  this 
question  and  answer  are  not  responsive  to,  but  evades  the 
issue  joined  between  the  parties.    The  allegation  in  the  ap- 
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Sellant's  bill  is  not  that  McPhail,  as  an  officer  or  agent  of  the 
Lichmond  &  Mecklenburg  Railroad  Company,  agreed  to  pay 
the  appellant  (Humphreys)  for  the  right  of  way  in  question  ; 
but  that  he,  as  the  agent  of  Humphreys,  agreed  and  under- 
took to  present  his  claim  to  compensation  for  the  right  of 
way  to  the  board  of  directors  of  said  company,  and  to  urge 
its  allowance,  but  that  he  failed  to  perform  his  agreement 
and  undertaking,  and,  in  violation  of  the  conditions  upon  . 
which  Paper  A  was  signed  by  the  appellant  and  delivered  to 
him,  he,  when  neither  of  the  conditions  had  happened,  and 
long  after  the  building  of  the  road  was  assured,  delivered 
said  paper  to  the  railroad  company  when  he  should  have  re- 
turned  it  to  the  appellant,  Humphreys.  McPhail  was  sub- 
jected to  a  very  long  and  searching  cross  examination,  then 
to  long  re-examination  and  re-cross  examination,  and  finally 
was  subjected,  in  effect,  to  a  cross  examination  by  the  coun- 
sel of  the  railroad  company,  in  behalf  of  which  Jie  was  intro- 
duced as  a  witness.  The  substance  of  this  cross  examina- 
tion, so  far  as  relevant  and  material,  is  substantially  as  fol- 
lows: In  ansvver  to  the  first  question  propounded  to  him, 
"  When  you  first  approached  T.  F.  Humphreys  to  secure  the 
right  of  way  through  his  low  grounds  for  the  Richmond  & 
Mecklenburg  Railroad,  did  he  not  decline  very  promptly  to 
give  the  same?"  McPhail  answered,  "My  recollection  is 
that  Mr.  Humphreys  hesitated  and  urged  that  he  should  have 
some  compensation  for  the  right  of  way  through  his  lands." 
He  was  then  asked  whether  he  secured  Paper  A  at  the  first 
interview  he  had  with  Humphreys,  and  he  answered  that  he 
did  not  remember.  Being  asked,  "  Did  you  not,  in  secur- 
ing the  right  of  way  for  the  Richmond  &  Mecklenburg 
Railroad,  use  a  paper  with  the  heading  obligating  the 
signers  to  said  paper  to  give  the  right  of  way  to  said 
road,  and  which  paper  was  generally  used  tor  that  pur- 
pose?" McPhail  answered:  "The  papers  relating  to  the 
right  of  wav  were  drawn  by  P.  F.  Howard,  who  was  em- 
ployed by  tlie  company  for  that  purpose.  Some  years  hav- 
ing elapsed,  I  do  not  remember  the  exact  form  used.  I  do 
not  remember  whether  there  was  a  paper  for  general  signa- 
ture. I  know  that  single  papers  were  used  in  many  cases." 
Being  then  asked  to  state  as  many  instances  where  single 
papers  were  used  as  he  could  remember,  he  answered  that 
ne  could  not  remember  any  particular  number;  and  being 
asked  to  name  a  single  instance,  he  failed  to  recall  even  one, 
but  said  he  was  unable  to  give  names  without  refreshing  his 
memory  by  the  record.  He  was  then  asked  how,  not  being 
able  to  remember  a  single  instance  he  was  able  to  swear  that 
in  many  instances  single  papers  were  used,  and  he  answered 
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that  he  had  stated  to  the  best  of  his  knowledge  and  belief 
that  many  single  papers  were  used,  and  that  he  could  re- 
member transactions  without  being  able  to  remember  the 
names  of  parties;  but  he  added:  **  I  am  entirely  confident 
that  the  right  of  way  papers  will  sustain  my  recollection  that 
single  papers  were  used  in  numbers  of  cases." 

Now,  however  true  all  this  may  be,  still  the  fact  stands 
boldly  out  that  McPhail  did  not  resort  to  the  records  to 
verify  the  correctness  of  his  statement;  nor  does  he  satis- 
factorily explain  why  he  so  confidently  remembered  that  in 
many  cases  sing^le  papers  were  used,  when  he  could  only  re- 
call one  single  mstance,  and  could  not  remember  the  person 
with  whom  the  transaction  was  had,  and  yet  failed  to  remem- 
ber that  when  he  first  approached  the  appellant,  Humphreys^ 
he  presented  to  him  the  paper  for  general  signature,  which 
he  refused  to  sign,  and  refused  to  give  the  right  of  way 
through  his  land  without  just  compensation. 

Thescmatters  under  other  circumstances,  would  amount  to- 
little  or  nothing  ;  but  they  become  important  in  view  of  the 
fact  that  the  appellant,  Humphreys,  whose  deposition  is  in  the 
record,  among  other  thines  testifies  positively  that  McPhail 
first  approached  him  with  the  paper  for  general  signature^ 
and  solicited  his  signature  thereto,  but  that  he  positively  re- 
fused  to  sign  it  or  to  donate  the  right  of  way,  giving  as  a 
reason  for  his  refusal  that  he  had  alreadj^  subscribed  $1,000 
to  the  capital  stock  of  the  company,  which  was  as  much,  if 
not  more,  than  he  was  able  to  give,  and  that,  if  the  company 
needed  any  more  of  his  property,  he  was  entitled  to  and  de- 
manded just  compensation  therefor.  The  appellant,  Hum- 
phreys, made  substantially  the  same  statement  to  W.  W. 
Wood  and  F.  J.  Lupfort,  as  appears  from  their  depositions. 
In  the  course  of  his  cross-examination,  McPhail  was  asked  this 
question  :  "  Have  you  no  recollection  of  any  reason  as- 
signed by  Mr.  Humphreys,  on  your  first  interview  with 
him,  why  he  declined  to  give  Paper  A?  Answer.  I  do  not 
remember  that  Mr.  Humphreys  at  any  time,  positively  de- 
clined to  give  the  right  of  way  ;  but  I  do  remember  that 
he  hesitated  and  urged  that  he  should  have  some  compensa- 
tion. " 

Now,  this  is  a  singular  statement,  especially  in  view  of 
the  facts  disclosed  in  the  depositions  of  W.  W .  Wood,  the 
then  general  counsel  of  the  Richmond  &  Mecklenburg  Rail- 
road Company,  and  who  had  repeated  conferences  with 
McPhail,  the  president  of  said  company,  with  respect  to 
the  refusal  of  Humphreys  to  give  the  right  of  way  through 
his  land,  and  of  F.  J.  Lupfort,  both  of  whom  testify  posi- 
tively that  McPhail  told  them  that  Humphreys  had  refused 
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to  give  the  right  of  way,  and  urged  and  induced  them,  as 
friends  of  Humphreys,  to  see  him  and  use  their  influence  to 
induce  him  to  recede  from  the  position  he  had  taken,  and  at 
the  same  time  urged  them  to  be  quiet,  and  to  say  nothing 
-about  it,  as  it  might  influence  others  who  had  promised  to 
give  the  right  of  way  through  their  lands.  They  both  did 
-call  on  the  same  day,  though  not  at  the  same  time.  Wood 
calling  once  and  Lupfort  twice;  and  to  each  of  them  Hum- 
phreys gave  his  reasons  for  refusing  to  give  the  right  of  way 
when  solicited  to  do  so  by  McPhail,  and  to  each  of  them 
he  positively  refused  to  recede  from  his  position,  and  earn- 
estly insisted  upon  just  compensation  for  the  right  of  way 
through  his  land.  Lupfort's  first  visit  to  Humphreys  was 
in  the  forenoon ;  his  second,  in  the  afternoon  or  the  same 
•day,  when  he,  in  company  with  McPhail  himself,  went  into 
the  back  room  of  Humphreys*  store,  where  they  found  P.  F. 
Howard  and  Humphreys  engaged  in  discussing  the  matter 
of  the  ri^ht  of  way.  On  this  second  visit  of  Lupfort  he  took 
no  part  m  the  discussion,  but  stood  by  and  listened  to  the 
■discussion  between  Humphreys  on  the  one.  hand,  and 
McPhail  and  Howard  on  the  other;  and  Lupfort  says  that 
Humphreys  still  firmly  refused  to  donate  the  right  of  way, 
and  aemanded  compensation    therefor. 

In  the  light  of  the  direct  and  positive  testimony  of  these 
two  witnesses,  it  is  passing  strange  that  McPhail  should  say, 
as  he  did,  that  he  did  not  remember  that  Mr.  Humphreys,  at 
any  time,  positively  declined  to  give  the  right  of  way. 
Moreover,  as  to  what  transpired  from  the  time  McPhail  first 
approached  Humphreys  and  urged  him  to  donate  the  right 
of  way  until  the  execution  of  Paper  A.  Humphreys  himself 
testifies  as  follows-:  **  As  the  work  progressed  upon  the  road, 
before  the  completion  to  Clarksville,  when  sitting  at  my 
place  of  business,  two  gentlemen  entered,  one  of  whom  was 
Maj.  McPhail,  the  other  a  stranger  to  me,  who  was  intro- 
duced by  Maj.  McPhail  as  Mr. -Howard,  agent  of  the  Rich- 
mond &  Mecklenburg  Railroad  to  secure  the  right  of  way  to 
lands  through  which  it  passed,  and  requesting  me  to  give 
the  right  of  way  through  my  land.  Knowing  that  it  would 
require  some  time  to  explain  to  Maj.  McPhail  my  position 
with  regard  to  the  matter,  I  invited  him  into  the  rear  of  my 
store  to  be  seated,  that  I  might  set  forth  the  facts.  I  then 
stated  to  him  that  I  declined  to  give  the  right  of  way  ;  that 
I  had  already  subscribed  my  full  share,  and  all  that  I  felt 
able  to  subscribe ;  and  that  I  thought,  if  the  railroad  com- 
pany required  any  other  property  that  I  had,  they  ought  to 
pay  me  its  value.  In  the  same  conversation  I  stated  to  him 
that  I  had  taken  a  similar  position  a  few  years  before,  when 
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applied  to  by  the  Southern  Security  Company  for  right  of 
way.  The  major  seemed  much  surprised  and  disappointed, 
and  earnestly  urged  that  I  should  recede  from  my  position. 
I  was  firm,  and  stated  to  him  that,  when  taking^  a  similar 
position  with  the  Southern  Security  Company,  I  had  stated 
the  facts  to  a  mutual  friend,  whos6  name  I  gave,  who 
fully  approved  of  the  position  I  took.  I  also  think  I 
stated  that  I  would  derive  neither  profit,  honor,  nor  thanks 
from  making  a  donation  to  the  corporation.  Maj.  McPhail 
urged  that  the  effect  would  be  bad,  expressed  his  regrets, 
and  left  with  Mr.  Howard,  evidently  discomfited.  The  next 
day  parties  came  to  me  and  expressed  surprise  at  what  they 
had  heard  about  my  declining  to  give  the  right  of  way,  and 
repeating  some  fabulous  stories  as  to  charges  that  I  had  pro- 

Sosed  to  make  for  the  right  of  way.  Later  in  the  day  Maj. 
IcPhail  again  came  in,  and  wished  to  know  if  I  had  recon- 
sidered the  matter.  I  told  him  I  had  thought  over  it,  but 
saw  no  reason  to  change  my  position,  and  again  repeated 
the  arguments  used  on  the  previous  day.  The  major  then 
suggested  that  he  had  devised  a  plan  which  he  thought 
would  meet  the  case.  He  then  suggested  that,  as  I  refused 
to  sign  the  general  paper  for  relinquishment  of  lands,  he 
would  prepare  a  special  paper  for  my  case,  and  put  it  in  his 
pocket,  and  present  it  to  the  board,  and  he  thought  he  might 
be  able  to  get  me  compensation,  at  the  same  time  alleging 
that  the  not  granting  the  right  of  way  might  imperil  the 
building  of  the  road,  and  alluded  to  my  being  especially 
friendly  to  the  road,  and  so  looked  upon  by  the  community. 
I  promptly  met  that  by  stating  that  nothing  that  I  should 
ever  do  should  ever  imperil  the  building  of  the  road,  and  at 
once  acquiesced  in  the  proposition  to  give  a  separate  right 
of  way,  with  the  proviso  tnat  it  was  not  to  be  used  unless 
the  non-use  of  it  obstructed  the  building  of  the  road,  or  a  di- 
rectory made  me  an  allowance  for  the  right  of  way.  That 
seemed  to  be  satisfactory  to  the  major.  He  then  left  statine 
that  he  would  prepare,  or  have  prepared,  the  paper.  A 
few  days  after,  he  came  in  with  Mr.  Howard,  and  produced 
the  prepared  paper  for  signature,  which  I  promptly  signed, 
without  any  further  conversation  as  to  the  conditions. 
Many  months  elapsed,  and  I  heard  nothing  further  from  it. 
Finally  the  major,  meeting  me  on  the  street,  remarked  to 
me  that  he  had  not  yet  presented  the  paper.  After  several 
months  more  we  met  again,  and  he  then  stated  to  me  that 
he  had  presented  that  paper,  and  that  the  board  refused  to 
make  any  allowance.  I  promptly  remarked:  *WelI,  you 
know,  major,  the  conditions  upon  which  that  paper  was 
given.  *     He  did  not  seem  fully  to  comprehend  my  meaning, 
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and  I  repeated  what  I  understood  to  be  the  understanding, — 
that  that  paper  was  not  to  be  used  unless  the  non-use  of  it 
obstructea  the  building  of  the  road  or  the  board  made  me  an 
allowance  for  the  right  of  way.  I  also  stated:  *Ifyou  will 
say,  major,  that  the  non-use  of  that  paper  would  have  stopped 
the  building  of  the  road,  I  have  nothing  more  to  say.  *  He 
promptly  stated  :  *  I  will  say  that  if  you  and  others  had  with- 
held the  right  of  way  it  would  have  obstrticted  the  build- 
ing of  the  road.'  I  stated  that  that  was  not  what  I  said." 
Having  made  this  full  and  clear  circumstantial  state- 
ment,  which  is  natural  and  consistent  in  all  its  parts, 
and  is  fully  corroborated  in  its  most  important  features,  by 
the  testimony  of  W.  W.  Wood  and  F.  J.  Lupfort,  Humphreys 
is  asked  this  question :  "  Is  your  memory  clear  and  distinct 
upon  the  conditions  on  which  you  signed  this  Paper  A? 
Answer.  Perfectly  so  ;  as  much  so  as  any  event  in  my  past 
life,  having  thought  of  it  hundreds  of  times,  and  feeling  at 
the  same  time  that  all  I  risked  in  acceding  to  the  major's 
proposition  was  that  the  directory  might  have  made  me  a 

f)itiiully  small  allowance  for  the  right  of  way."  The  appel- 
ant, Humphreys,  was  further  examined  in  chief,  as  follows : 
**  Question.  Was  it  your  understanding  that  you  would  be 
bound  by  the  paper  given  by  you  to  Maj.  Mcrhail  if  the  di- 
rectory did  not  allow  you  a  satisfactory  compensation  ?  An- 
swer. It  was  my  understanding  that  Maj.  McPhail  had  the 
right  to  exercise  his  discretion  in  turning  the  paper  over, 
however  small  the  compensation,  provided  he  believed  that 
the  non-use  of  that  paper  would  have  prevented  the  building 
of  the  road.  At  tKe  time  the  paper  was  given  the  building 
of  the  road  had  progressed  so  far.  that  I  felt  that  I  incurred 
no  risk  with  that  proviso  attached,  except  in  thesmallnessof 
the  allowance  that  might  be  made  for  the  right  of  way,  feel- 
ing that,  if  they  made  no  allowance,  the  proviso  came  in  and 
nullified  it.  Q.  In  your  previous  answer  you  have  stated 
that  when  Maj.  Mcrhail  informed  you,  you  promptly  re- 
marked, *  Well,  you  know,  major,  the  conditions  upon  which, 
that  paper  was  given  ;'  and  that  you  repeated  to  him  what 
you  understood  to  be  the  understanding  with  which  that 
paper  was  executed,  to  wit,  that  that  paper  was  not  to  be 
used  unless  the  non-use  of  it  obstructed  the  building  of  the 
road,  or  the  board  would  make  you  an  allowance  for  the 
right  of  way.  When  you  told  H^im  this,  did  he  deny  that 
these  were  the  conditions  upon  which  the  paper  was  exe- 
cuted? A.  He  did  not,  but  asserted  that  he  would  say  that, 
if  others  had  done  the  same  thing,  it  would  have  obstructed 
the  building  of  the  road.  I  regarded  that  as  an  evasion,  and 
we  had  no  further  conversation  on  the  subject."     Now,  re- 
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curring  briefly  to  the  deposition  of  McPhail,  we  find  in  his 
cross  examination  the  following:  *'  Question.  Have  you  no 
recollection  of  saying  to  Mr.  Humphreys  thaft  if  he  would 
sign  Paper  A  you  would  go  before  your  board  of  directors 
and  get  them  to  allow  him  compensation  for  the  right  of  way 
through  his  low  grounds,  or  something  to  that  amount? 
Answer.  No,  sir  ;  1  never,  at  any  time, gave  Mr.  Humphreys 
the  least  encouragement  that  I  could  get  him  compensation. 
The  Richmond  &  Mecklenburg  Railroad  Companj'^  had 
agreed  to  acquire  title  to  right  of  way,  and  was  incompelent 
to  make  any  such  concession  without  the  consent  of  the  ter- 
minal company,  to  which  it  was  under  obligations  to  acquire 
the  right  of  way.  On  the  contrary,  Mr.  Humphreys  gave 
the  right  of  way,  with  the  request  that  I  would  use  my  best 
endeavor  to  get  him  some  compensation,  but  named  no  par- 
ticular amount.  An  agreement  requiring  compensation 
would  have  been  of  no  conceivable  value,  such  terms  being 
already  provided  by  law,  referring  to  condemnation  of  lands 
for  such  purposes.  I  would  not  have  held  the  paper  upon 
condition  that  I  was  to  get  compensation.  It  was  distinctly 
understood  that  I  should  pass  the  paper  to  the  compan)''  if 
I  could  not  get  compensation,  and  that  the  matter  of  com- 
pensation should  not  be  pressed  to  the  hazard  of  building  the 

Now,  observe  that  McPhail,  after  returning  a  plain  nega- 
tive  answer  to  a  very  simple  question,  goes  on  to  say  that  he 
never  at  any  time  gave  Humphre3'S  any  encouragement  as 
to  securing  conipensation  for  him.  Then  enters  upon  the 
absurd  statement  that,  inasmuch  as  the  Richmond  gl  Meck- 
lenburg Compan}^  by  its  arrangement  with  the  terminal 
company,  had  bound  itself  to  secure  the  right  of  way,  it  was 
therefore  not  competent  for  that  company  to  do  what  it  had 
bound  itself  to  the  terminal  company  to  do.  But  in  the  last 
sentence  of  the  answer  above  McPhail  practically  admits  all 
that  is  claimed  by  Humphreys,  when  he  says  :  **It  was  dis- 
tinctly understood  that  I  should  pass  the  paper  to  the  com- 
pany if  I  could  not  get  compensation,  and  that  the  matter  of 
compensation  should  not  be  pressed  to  the  hazard  of  build- 
ing the  road/'  And  again  :  "  Question.  Did  this  question 
of  compensation  by  your  board  arise  at  the  first  interview 
with  Mr.  Humphreys?  Answer.  Yes, sir;  Mr.  Humphreys* 
withholding  right  of  way  for  compensation  was  the  first  sug- 
gestion that  crossed  my  mind  in  regard  to  compensation  m 
his  case.  Q.  In  answer  to  question  28,  you  say  that  Mr. 
Humphreys  stated  to  you  that  he  would  sign  the  paper  with 
the  understanding  that  you  would  try  to  get  him  compensa- 
tion.    Now,  was   this  said  to  you  at  the  first  or  at  a  subse-: 
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quent  interview  with  him?  A.  As  that  seems  to  be  the  end 
of  the  transaction,  it  must  have  been  at  the  last  interview  or 
conclusion  of  the  negotiation.  Q.  Did  you  ever  try  to  get 
compensation  for  Mr.  Humphreys  ;  and,  if  so,  when  and 
from  whom,  and  what  was  the  result  of  your  effort?  A. 
Yes,. sir;  our  only  appeal  in  the  matter  was  to  the  terminal 
company,  the  Richmond  &  Mecklenburg  Railroad  Company 
being  utterly  destitute  of  means,  except  such  as  had  already 
been  contracted  to  be  expended  in  the  construction  of  the 
road.  I  repeatedly  made  efforts  to  get  money  to  purchase 
right  of  way.  Matters  were  then  very  shaky.  The  terminal 
company  snowed  no  eagerness  to  complete  the  work, 
and  any  faltering  on  our  part  as  to  the  condition  imposed  on 
us,  I  feared,  would  be  fatal.  I  dared  not  press  them  harder 
than  I  did  to  do  that  which  we  had  agreed  to  do  ourselves. 
I  did  all  that  could  have  been  expected  or  desired  by  Mr. 
Humphreys,  or  that  I  would  have  desired  or  expected  from 
Mr.  'Humphreys,  had  our  positions  been  changed.*' 

Now,  in  his  answers  to  the  last  three  questions,  as  above 
set  forth,  McPhail,  notwithstanding  his  previous  statements 
to  the  contrary,  makes  two  things  certain  :  (i)  That  Hum- 
phreys did  withhold  the  right  of  way  tkrouen  his  land  lor 
compensation  ;  or,  in  other  words,  that  he  did  refuse  to  give 
the  right  of  way  without  compensation.  (2)  That,  notwith- 
standmg  his  admission  that  the  distinct  agreement  was  that 
he  was  to  try  to  get  Huniphreys  compensation,  he  admits 
that  he  never  made  any  effort  to  do  so.  He  was  to  make 
application  for  the  allowance  of  compensation  to  his  board, — 
the  board  of  directors  of  the  Richmond  &  Mecklenburg 
Railroad  Company, — of  which  he  was  the  president;  but  he 
admits  that  the  only  application  ever  made  was  to  the  termi- 
nal company,  a  company  that  was  confessedly  under  no  ob-. 
ligation,  either  to  the  Richmond  &  Mecklenburg  Company 
or  to  Humphreys,  to  pay  for  rights  of  way  either  lo  Hum- 
phreys or  any  one  else,  and  a  company  with  which  Hum- 
phreys had  no  concern  whatever.  And  as  to  the  statement 
of  McPhail  that  the  Richmond  &  Mecklenburg  Company 
was  utterly  without  means,  except  such  as  had  already  been 
pledged  to  the  construction  of  its  road,  it  is  not  only  not 
borne  out  by  the  record,  but  the  contrary  clearly  appears. 

As  already  stated,  the  terminal  company  agreed  with  the 
Richmond  &  Mecklenburg  Company  to  construct  the  road 
of  the  latter  company  upon  two  conditions:  (i)  That  the 
Richmond  &  Mecklenburg  Company  should  acquire  a  per- 
fect title  to  all  the  franchises,  property,  rights  of  way  and 
roadbed  of  the  old  Roanoke  Valley  Railroad  Company,  then 
held  by  trustees  for  the  county  of  Mecklenburg,  by  purchas- 
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ing  the  same  from  them  for  $300,000,  payable  in  the  paid  up 
capital  stock  of  the  Richmond  &  Mecklenburg  Railroad 
Company.  (2)  That  said  trustees  should  transfer  and  assign 
the  said  $300,(X)0  of  stock  to  the  construction  company.  Both 
of  these  conditions  were  performed ;  but  it  will  be  seen  that 
they  did  not  involve  the  acquisition,  by  gift,  of  the  right  of 
way  and  roadbed  through  the  land  of  Humphreys  or  any 
one  else.  On  the  contrary,  inasmuch  as  the  old  Roanoke 
Valley  Company  had  n&ver  acquired  the  right  of  way  through 
the  land  of  Humphreys,  the  Richmond  &  Mecklenburg  Rail- 
road Company  was  not  only  left  free  to  purchase,  out  of 
their  assets,  such  rights  of  way  and  roadbed,  but  actually 
bound  itself  to  the  terminal  company  to  do  so.     And  having 

[)erformed  the  conditions  aforesaid,  the  Richmond  &  Meck- 
enburg  Company,  on  the  27th  day  of  October,  1881,  con- 
summated its  agreement  with  said  terminal  company, 
whereby  the  said  terminal  or  construction  company  agreed 
to  build  the  Richmond  &  Mecklenburg  Railroaa  forthe  sum 
of  $400,000  of  first  mortgage  bonds  of  said  railroad  company 
to  be  secured  by  a  deed  of  trust  "  on  all  the  works,  property, 
rights,  assets  and  franchises  of  the  said  Richmond  &  Meck- 
lenburg Railroad  Company,  as  well  those  which  it  now 
owns  as  those  which  it  may  hereafter  acqftiire."  This  con- 
tract and  deed  of  trust  were  both  made  long  prior  to  the 
delivery  of  Paper  A  by  McPhailtothe  Richmonci&  Mecklen- 
burg Railroad  Company.  This  contract  imposed  no  prohi- 
bition upon  the  purchase  or  condemnation  by  the  Richmond 
&  Mecklenburg  Railroad  Company,  of  rights  of  way  or  road- 
bed, and.  in  fact,  it  had  to  condemn  and  pay  for  some  of  the 
lands  along  the  line  of  its  road.  Nor  did  the  said  deed  of 
trust  convey  the  debts  due  to  the  Richmond  &  Mecklenburg 
Railroad  Company.  But,  as  the  deed  of  trust  purported  to 
be  upon  all  the  assets  of  the  Richmond  &  Mecklenburg  Com- 
pany,  some  of  the  directors  thereof  declined  to  execute  it 
until  provision  was  distinctly  nriade  for  the  debts  due  by  the 
Richmond  &  Mecklenburg  Railroad  Company.  This  was 
effected  by  leaving  with  the  said  company  $10,000  of  the 
said  first  mortgage  bonds,  for  the  purpose  of  discharging 
said  indebtedness,  which  consisted  of  some  $7,000  for  com- 
missions due  to  subscription  agents  along  the  line  of  the  road 
and  other  obligations  due  by  the  company  to  parties  who 
could  not  give  the  right  of  way. 

Thus  it  will  be  seen  that  there  were  not  only  ample  assets 
of  the  Richmond  &  Mecklenburg  Company  to  pay  for  the 
right  of  way  through  the  land  of  Humphreys  out  of  this 
$10,000  of  its  first  mortgage  bonds,  which,  so  far  as  shown  by 
the  record,  would  have  been  ample  ;  but,  in  addition,  the 
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company  held  and  controlled  its  subscription  list  to  its  stock, 
amounting  to  $87,167,  of  which  $55,744  was  to  be  paid  in  land, 
$3,800  in  materials,  $6,400  in  labor,  and  $21,223  in  money. 
Moreover  the  company  retained  and  held  the  subscription 
of  Humphreys  for  $1,000,  for  the  balance  of  which  the  com- 
pany sued  in  its  own  name  and  right.  This  balance  on  sub- 
scription the  company  could,  with  convenience  and  justice, 
have  applied,  so  far  as  it  might  go,  in  compensating  Hum- 

f)hreys  tor  the  right  of  way  through  his  land.  It  is  there- 
ore  obvious  that  there  is  nothing  in  McPhail's  statement  as 
to  the  then  impecunious  condition  of  the  Richmond  &  Meck- 
lenburg Railroad  Company.  But  it  is  immaterial  what  was 
the  then  condition  of  tne  company.  If  it  took  his  land  and 
property  and  has  used  and  enjoyed  it,  without  rightful  au- 
thority, it  is  liable  therefor. 

Recurring  again  to  McPhaiFs  cross-examination,  it  is  im- 

Eortant  to  call  attention  to  the  last  question  propounded  to 
im  by  counsel  for  the  plaintiff  (the  appellant  here)  on  his  re- 
cross  examination  and  to  his  answer  thereto,  as  follows: 
•*  Question.  Are.you  not  now  and  have  you  not  continuously 
been  the  president  of  the  Richmond  &  Mecklenburg  Rail- 
road Company  since  its  organization  in  1880?  Answer.  I 
have.  I  desire  to  state,  further,  in  acting  for  Mr.  Hum- 
phreys, so  far  as  relates  to  holding  the  paper,  I  acted  in  my 
individual  capacity,  and  held  the  paper,  so  to  speak,  in  es- 
crow." Here  is  a  purely  voluntary  statement,  not  called  for 
by  the  question  put  to  him  in  which  McPhail  plainly  and 
iinequivocally  admits  all  that  is  claimed  by  Humphreys.  But 
the  witness  is  taken  in  hand  by  counsel  for  the  railroad  com- 
pany, on  whose  behalf  the  witness  was  introduced,  and  is 
examined  as  follows:  First  question:  "In  legal  definition 
'escrow  '  means  a  paper  held  under  condition,  not  to  be  de- 
livered until  the  conditions  therein  specified  had  been  com- 
plied with.  Was  this  such  a  paper?  Answer.  The  condi- 
tions specified  in  the  paper  have  been  complied  with  by  the 
railroad  company,  and  all  other  conditions  relating  to  the 
matter  imposed  upon  me  by  writing  or  otherwise."  Second 
question  :  "  Was  there  any  understanding  between  you  and 
Mr.  Humphreys  that  the  railroad  company  had  to  do  any- 
thing as  a  condition  precedent  to  you  passing  the  paper  to 
the  company?  Answer.  None."  Third  question  :**  In  an- 
swer to  a  question  by  plaintiff's  counsel  you  state  that,  in 
acting  for  Mr.  Humphreys,  as  relating  to  holding  the  paper, 
you  acted  in  your  individual  capacity,  and  held  the  paper,  so 
to  speak,  as  an  escrow?  What  did  you  mean  by  holding  it 
in  escrow?  Answer.  In  using  the  words,  so  to  speak,  I 
meant  something  like,  and  used  them  only  in  reference  to  the 
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conditions  referring  to  compensation,  which  conditions  are 
not  stated  in  the  paper,  and  which  were  complied  with  before 
the  paper  passed  out  of  my  hands." 

Hfere  ends  the  deposition  ot  Maj.  McPhail.  While  it  con- 
tains many  inconsistent  and  irreconcilable  statements — due, 
doubtless,  not  to  any  deliberate  purpose  to  misrepresent  the 
facts,  but  to  the  want  of  a  retentive  memory — yet  the  depo- 
sition,  taken  altogether,  is  more  in  lavor  of  than  opposed  to 
the  claim  asserted  by  Humphrey's,  as  to  the  conditions  upon 
which  Paper  A  was  signed  by  him  and  delivered  to  McPhail. 
But,  independently  of  the  testimony  of  McPhail,  the  evidence 
clearly  sustains  the  contention  of  Humphreys,  which  is  that 
the  paper  was  not  to  be  used  unless  the  withholding  of  it 
would  defeat  the  building  of  the  road,  or  the  board  of  direc- 
tors of  the  Richmond  &  Mecklenburg  Railroad  Company 
should  make  him  compensation.  Soon  after  the  execution 
of  Paper  A  the  arrangement  for  building  the  Richmond  & 
Mecklenburg  road  by  the  terminal  company  was  consum- 
mated. Henceforth  the  building  of  the  road  was  assured, 
and  the  only  remaining  duty  imposed  upon  McPhail  was  to 
secure  compensation  to  Humphreys  or  to  return  the  paper 
10  him.  But  he  admits  that  he  never  presented  the  claim  to 
the  board  of  directors  of  the  Richmond  &  Mecklenburg 
Railroad  Company,  of  which  he  was  the  president,  and  that 
he  never  even  made  known  the  existence  of  the  paper;  yet, 
Jong  after  the  building  of  the  road  was  assured,  he  aelivered 
the  paper  to  Howard,  the  company's  agent,  who  was  fully 
cognizant  of  the  conditions  upon  which  the  paper  was 
signed  by  Humphreys  and  delivered  to  him.  Howard's 
knowledge  was  tne  company's  knowledge,  and  the  delivery 
to  him  was  unauthorized,  null  and  void. 

These  being  the  facts,  it  only  remains  to  show  that  they 
may  unquestionably  be  established  bv  parol.  It  is  unde- 
niably  true  that,  to  have  marfe  tne  delivery  inques- 
«Jrow''  '*  ^^^"  ^  vajid  delivery  to  the  railroad  company,  it 
must  have  been  delivered  to  McPhail,  as  the  agent 
of  the  company,  "  for  the  use  and  benefit  of  the  company, 
and  with  intent  to  pass  an  absolute  property  or  interest  in 
the  deed  delivered."  Southern  L.  Ins.  k  Trust  Co.  v.  Cole, 
4  Fla.  359.  In  Devlin  on  Deeds,  §  316,  it  is  said:  "A  deliv- 
ery of  a  deed,  with  the  intention  of  passing  the  title,  made  to 
an  officer  of  a  corporation,  is  a  delivery  to  the  corporation 
itself,  if  it  be  done  for  the  use  and  benefit  of  the  corporation. 
But  a  deed  may  be  delivered  to  an  officer  of  a  corporation, 
to  take  effect  as  an  escrow,  upon  the  performance  of  a  con- 
dition,  as  there  is  no  such  personal  identity  between  a  cor- 
poration and  its  officers  as  will  prevent  a  delivery  to  the  latter 
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as  an  escrow."  For  this  position  the  author  quotes  abun- 
dant authority.  See  the  case  just  cited  and  Bank  of  Halds- 
burg  V,  Bailhache,  65  Cal.  327;  Bowkerz;.  Burdekin,  11  Mees. 
&  Vv.  145  ;  Flagg  v.  Mason,  2  Sum.  (U.  S.)  510  ;  Millership  v. 
Brookes,  5  Hurl.  &  N.  797. 

In  the  same  section  Devlin  says:  "It  is  not  an  inevitable 
conclusion  that  the  mere  delivery  of  manual  possession  is  a 
valid  delivery  of  the  deed.  If  tfie  acceptancy  of  an  agency 
from  both  parties,  will  involve  no  violation  of  duty  to 
either,  the  releasor  may  make  the  agent  of  the  releasee  his 
own  agent,  for  the  purpose  of  holding  the  deed  as  a  escrow, 
and  returning  it  to  him  in  case  a  stipulated  condition  is  not 
performed.  The  rule  that  a  delivery  to  an  agent  of  the 
grantee  is  equivalent  to  a  delivery  to  the  grantee  himself 
would  not  apply  in  such  a  case,  because  there  is  not  that  per- 
sonal identity  between  the  releasee  and  his  agent  upon  which 
the  reason  of  the  rule  depends."  Cincinnati,  W.  &  Z.  R.  Co. 
V.  Iliff,  13  Ohio  St.  235  ;  Ottawa,  O.  &  F.  R.  R.  Co.  v.  Hall,  i 
111.  App.  612. 

Howard  was  the  agent  of  the  company,  charged  with  the 
preparation  of  deeds  to  rights  of  way  and  the  obtaining  of 
their  execution.  When  Howard  received  the  paper,  for  the 
purpose  of  gettine  a  deed,  he  was  fully  aware  of  the  condi- 
tions on  which  it  had  been  delivered  to  McPhail,  he  having 
been  present  when  they  were  agreed  upon,  and  he  and 
McPhail  being  the  attesting  witnesses  to  the  paper..  This 
knowledge  on  the  part  of  Howard  must  be  attributed  to  the 
company,  of  which  he  was  agent.  Newlin  v.  Beard,  6  W. 
Va.  1 10.  See,  also.  Ward  v.  Churn,  18  Gratt.  (Va.)  813,  where 
it  is  said  :  "  If  the  delivery  is  upon  a  condition  nnade  known 
to  the  obligee,  his  assent  to  it  will  be  presumed  fron^  the 
acceptance  of  the  instrument;  and  he  will  not  be  allowed  to 
repudiate  the  condition  thus  assented  to,  and  to  treat  the 
delivery  as  absolute  and  unconditional."  So,  too,  in  Nash  v. 
Fugate,  32  Gratt.  (Va.)  595,  which  turned  upon  an  instruction 
"that  a  bond,  perfect  on  its  face,  is  invalid  in  the  hands  of 
the  obligee  if  he  had  notice  of  the  conditions  on  which  it 
was  signed  by  the  defendant."  In  that  case  the  instruction 
was  sustained,  and  Jud^e  Staple.s,  delivering  the  unanimous 
opinion  of  the  court,  cites  with  approval,  among  others,  the 
case  of  Millet  v.  Parker,  2  Mete.  (Ky.)  608.  See,  also,  Harris 
V,  Harris,  23  Gratt.  (Va.)  778,  and  Newlin  7\  Beard,  supra. 

When  a  deed  is  delivered  to  a  person  to  be  held  until  cer- 
tain conditions  are  performed,  and  then  to  be  delivered  to 
the  grantee  or  obligee,  it  is  an  escrow  ;  but  the 
person  to  whom  the  dead  is  delivered  in  the  first       Seid^oid. 
instance  must  be  the  judge  as  to  when  the  condi- 
tion is  performed,  in  order  to  act.     His  judgment,  however, 
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is  always  subject  to  review  by  a  court.  Devi.  Deeds,  §  327. 
And  so,  if  it  is  delivered  before  the  rendition  is  performed, 
equity  will  declare  such  delivery  void.  Id.  §§  321,  322; 
Hicks  V.  Goode,  12  Leigh,  490,  491.  The  depositary  of  an 
escrow  is,  in  fact,  the  agent  of  both  jjarties.  As  the  agent 
of  the  grantor,  it  is  his  business  to  withhold  the  deed  until 
the  condition  is  performed ;  as  the  agent  of  the  grantee,  it  is 
his  business  to  hold  it  for  him,  and  to  deliver  it  to  him  after 
the  condition  is  performed.     Devi.  Deeds,  §  327. 

The  duty  imposed  upon  McPhail  in  the  present  case  was 
to  ascertain  whether  the  withholding  of  Paper  A  would  pre- 
vent the  construction  of  the  road.  By  his  own  admission  he 
ascertained  that  it  would  not.  His  only  remaining  duty, 
then,  was  to  get  compensation  for  Humphreys,  and,  failing 
this,  to  return  the  paper  to  Humphreys.  But  he  utterly 
ignored  the  obligations  thus  resting  upon  him ;  hence  his 
delivery  of  the  paper  was  without  authority,  null,  and  void. 
///.  §  322  ;  Hicks  v.  Goode,  su/>ra;  Nash  v.  Fugate,  24  Gratt. 
(Va.)  208,  209.  We  are  therefore  of  opinion  that,  on  the  facts 
and  the  law  applicable  thereto,  the  case  is  clearly  with  the 
appellant,  Humphreys,  and  that  the  court  below  erred  in 
dissolving  the  injunction  and  dismissing  the  bill. 

There  is  much  evidence  in  the  record  as  to  the  damage 
done  to  the  appellant  by  the  railroad  company  in  occupying 
his  land,  earth  works,  and  masonry,  and  also  as  to 
£!iiimr  **'  damages  to  the  residue  of  his  tract  of  land  *by 
reason  of  said  earth  works  or  embankment.  But 
this  court  will  not  invade  the  legitimate  province  of  a  jury 
by  undertaking  to  ascertain  such  damages  upon  the  varient 
estimates  of  witnesses,  when  the  object  can  be  better  and 
more  safely  accomplished  by  a  jury  of  the  vicinage;  but  will 
enter  a  decree  reversing  and  annulling  the  decree  appealed 
from,  and  remanding  the  cause  to  said  circuit  court,  with  in- 
structions to  restore  the  case  to  its  place  on  the  docket,  to 
be  proceeded  in  to  a  final  decree,  and  with  a  further  instruc- 
tion that,  when  the  case  is  matured  for  hearing,  an  issue 
quantum  damnificatus  be  directed  to  be  tried  at  the  bar  of  said 
court,  on  the  law  side  thereof,  to  ascertain  the  damages 
aforesaid,  and  that  the  same,  when  so  ascertained  and  duly 
certified  to  the  chancery  side  of  said  court,  be  set  of!  against 
said  judgment  at  law  confessed  by  the  appellant  in  favor  of 
the  said  Richmond  &  Mecklenburg  Railroad  Company,  and 
that  the  excess  of  said  damages,  if  any,  over  and  above  said 
judgment,  be  decreed  against  said  railroad  company  in  favor 
of  the  appellant,  Humphreys. 

Decree  reversed.  * 
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Gulf,  Colorado  &  Santa  Fe  R.  Co. 

V. 

Jones. 

{Texas  Supreme  Courts  Nov.  10,  iSpi.) 

Consideration  of  Deed— Location  of  Depot— Paroi  Evidence.— A  deed  of 
land  to  a  railroad  company  stating  the  consideration  to  be  a  certain  num- 
ber of  dollars,  and  another  instrument  executed  at  the  same  time  by  the 
land  owner  reciting  that  he  would*  do  certain  acts  **  in  consideration  of  the 
purchase  of  land  from  me  for  the  location  of  a  town  site  and  the  location 
of  a  depot  at  a  point  between  "  certain  stations,  Ae/d  not  to  show  the  en- 
tire contract  between  the  land  owner  and  the  railroad  company,  and  parol 
evidence  was  admissible  to  show  that  the  consideration  of  the  deed  was 
that  the  defendant  should  locate  a  depot  on  the  land  conveyed,  although 
neither  fraud  nor  mistake  were  alleged. 

Authority  of  Right  of  Way  Agent  to  Locate  Depot.— The  authority  of  a 
right  of  Way  agent  of  a  railroad  company  to  agree  for  the  company  to 
locate  a  depot  on  certain  land  purchased  by  it,  held  to  be  shown  by  a  tele- 
gram from  the  general*  manager  of  the  road,  in  which  he  said  that  if  the 
land  was  not  given  they  would  not  locate  a  depot  on  it,  and  other  evidence 
tending  to  show  that  he  was  recognized  by  the  company  as  its  agent  with 
such  power,  and  permitted  to  execute  such  power. 

Commissioners'  decision.  Section  A.  Appeal  from  Col- 
lin District  Court. 

Action  for  breach  of  contract,  and  to  cancel  a  deed.  Judg- 
ment for  plaintiff.     Defendant  appeals. 

/,  IV.  Terry  and  Alexander  &  Clark,  for  appellant. 

Garnetty  Muse  &  Mangunty  for  appellee. 

Collard,  J. — Viewing  this  case  from  the  standpoint  of 
the  appellee,  who  was  the  plaintiff  below,  it  may  be  stated 
as  follows:  Plaintiff  owned  about  1,350  acres  of 
land  in  Collin  County.  Defendant's  railroad  ran  ^■••■**^- 
through  a  part  of  the  land,  and  in  March,  1886,  plaintiff  con- 
veyed to  the  company  a  right  of  way  where  the  road  was  to 
run  in  consideration  of  one  dollar,  and  the  enhanced  value  to 
accrue  to  the  land.  Expecting  to  still  further  increase  the 
value  of  his  land,  which  was  all  In  one  body,  plaintiff  was 
desirous  of -having,  the  company  locate  a  depot  and  town  on 
the  survey,  and  for  this  purpose  he  offered  to  donate  to  the 
company  twenty-two  acres  more  of  the  same.  The  citizens 
of  a  small  town  in  the  neighborhood  were  also  bidding  for 
the  depot.  On  the  2nd  day  of  June,  1886,  one  Col.  Wylie, 
who  was  agent  for  the  company  to  secure  right  of  way  along 

Digitized  by  VjOOQIC 


4l6  GULF,   COLORADO  &   S.   F.   R.   CO.   V,  JONES.      [VOL.  5 1 

its  route,  came  to  see  the  plaintiff,  in  the  interest  of  the  com- 
pany  in  reference  to  the  depot  and  the  land  donation.  While 
the  matter  was  being  discussed,  Wylie  produced  a  telegram 
from  Snyder,  the  compan3'*s  general  manager,  saying  that 
if  plaintiff  would  not  givetwenty-five  acres  of  land  the  com- 
pany would  not  locate  its  depot  on  his  land.  Plaintiff  offered 
to  donate  the  twenty-five  acres,  but  Wylie  demanded  twenty- 
two  acres  of  plaintiff's  survey  at  a  designated  place,  and 
three-acres  of  land  belonging  to  one  Montgomery,  adjoining, 
for  convenience  in  grading.  The  negotiations  resulted  in 
a  verbal  agreement,  by  which  defendant  was  to  locate  its 
depot  on  the  twenty-two  acres,  at  or  near  station  1674,  be- 
tween  stations  1670  and  1678,  for  which  plaintiff  was  to  do- 
nate to  the  company  the  twenty-lwo  acres,  and  to  secure  the 
three  acres  on  the  Montgomery  land  at  his  own  cost.  He 
gave  Wylie  $120,  to  tender  Montgomery  for  the  part  of  his 
land  required.  The  company  needed  about  sixty-two  acres 
more  of  plaintiff's  land,  and  afterwards  offered  him  $2,080  for 
the  same,  which  he  agreed  to;  and  on  the  21st  day  of  June, 
1886,  Wylie,  acting  for  the  company,  drew  up  a  deed*  for  the 
twenty-two  acres  and  the  sixty-two  acres,  stating  the  con- 
sideration to  be  $2,080,  for  the  entire*  eighty-four  acres, 
(about  that  quantity,)  omitting  the  facts  of  donation  of  the 
twenty-two  acres,  and  the  agreement  to  locate  the  depot  on 
the  same,  Wylie  explaining  that  the  company  wished  to 
avoid  an  accumulation  ol  deeds.  Plaintiff  called  Wylie's 
attention  to  the  fact  that  the  deed  did  not  mention  the  depot, 
and  Wylie  replied  "  that  was  all  settled,  and  he  would  put 
that  in  another  instrument.**  The  other  instrument  was  pre- 
pared by  Wylie  in  writing,  and  is  as  follows : 

"  The  state  of  Texas,  county  of  Collin.  Know  all  men  by 
these  presents,  that  1,  J.  E.  Jones,  of  said  county  and  statc^ 
in  consideration  of  the  purchase  of  land  from  me  for  the 
location  of  a  town  site  and  the  location  of  a  depot  at  a  point 
between  stations  1670x00  and  1678,  on  the  located  line  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  running  northeast  to 
Red  River,  via  Farmersville,  I  do  nereby  agree  and  bind 
myself,  my  heirs  and  legal  representatives,  to  secure  and 
pav  for  one  hundred  feet  of  right  of  way  on  the  land  of  J. 
L.  Montgomery  from  1670x00  to  1657x00  in  order  to  secure 
grade  for  depot  purposes  without  delay.  In  order  that  the 
said  company  shall  not  be  in  any  way  damaged  by  delay  in 
construction,  I  further  agree  and  bind  myself  to  pay  said 
railway  company  at  its  office  in  Galveston  any  and  all  dam- 
ages that  the  said  company  shall  sustain  by  such  delay  that 
may  be  occasioned  by  me  in  failing  to  procure  said  right  of 
way   by  legal  process  or  otherwise.     In  witness  whereof. 
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witness  my  hand  this  21st  day  of  June,  1886,  in  the  presence 
of  the  subscribing  witnesses.  J.  E.  JONES. 

"  J.  S.  RiKE. 

"  L.  E.  BuMPAS." 

The  deed  and  the  foregoing  instrument  in  writing  were 
both  executed  and  delivered  to  Wylie  at  the  same  time,  and 
sent  by  him  to  the  company,  he  at  the  time  paying  plaintiff 
the  stipulated  consideration  expressed  in  the  deed,  $2,080. 
Plaintiff,  according  to  the  contract,  had  the  three  acres  of 
Montgomery  Viand  condemned  for  the  use  of  the  company, 
at  a  cost  paid  by  him  of  $220.  The  company  did  not  locate 
the  depot  on  the  22  acres,  but  on  other  11  acres,  bought  by 
them  from  Montgomery.  Had  the  company  located  the 
depot  where  plaintiff  claimed  it  should  be,  at  station  1674,  or 
between  stations  1670  and  1678,  his  other  land  would  have 
been  increased  in  value  $3,000  or  .$4,000.  Plaintiff  brought 
this  suit  against  the  company,  setting  up  the  foregoing  facts, 
and  that  the  true  consideration  was  not  stated  in  the  deed, 
and  not  fully  stated  in  the  written  instrument.  He  prayed 
for  cancellation  of  the  deed  to  the  22  acres,  damages  to  his 
other  land  by  having  it  left  in  bad  shape  by  carving  out  the 
land  deeded  to  defendant,  the  amount  paid  by  him  for  the 
Montgomery  3  acres  of  land,  and  for  damages  to  the  unsold 
part  of  his  1,350  acres  of  land ;  that  is,  the  difference  in  its 
value  as  now  situated  and  the  value  in  case  defendant  had 
located  its  depot  according  to  the  contract.  He  also  alleged 
that  Wylie  was  fully  authorized  to  make  the  contract  to  lo- 
cate the  depot,  and  that  the  company,  with  full  knowledge 
of  the  facts,  ratified  the  same.  He  set  up  fraud  of  the  com- 
pany, through  its  authorized  assent,  in  representing  to  him 
that  the  depot  would  be  located  as  stated,  by  which  he  was 
deceived,  and  induced  to  give  the  22  acres  of  his  own  land, 
and  procure  the  Montgomery  3  acres,  which  he  would  not 
have  done  had  he  known  the  company  would  not  put  the 
depot  on  his  land. 

The  case,  as  made  by  defendant's  evidence,  was  that  Wylie 
was  only  authorized  to  procure  right  of  way  for  the  road,  and 
had  no  authority  to  contract  for  the  location  of  the  depot, 
and  that  he  did  not  do  so  ;  that  the  company  paid  the  consid- 
eration as  stated  in  the  deed  without  any  knowledge  of  the 
alleged  acts  or  promises  of  Wylie.  Defendant  relied  upon 
the  deed  and  the  contract  in  writing,  the  terms  of  which 
could  not  be  changed  by  parol,  and  which  in  fact  stated  the 
only  agreement  of  the  parties.  The  charge  of  the  court  sub- 
mitted to  the  jury  the  issue  as  to  whether  or  not,  the  con- 
tract to  locate  the  depot  as  alleged  by  plaintiff  was  made  by 
defendant  or  its  lawfully  authorized  agent,  and,  if  made  by 
51  A.  &  E.  R.  Gas.— 27. 


Digitized  by 


Google 


4l8  GULF,  COLORADO  &  S.   F.   R.  CO.   V.  JONES-      [VOL.  $1 

t 

an  agent  not  authorized,  whether  the  company  ratified  it 
with  knowledge  of  the  facts ;  and  they  were  instructed  that, 
if  tliey  should  find  for  plaintiff  on  these  issues,  that  defendant 
failed  to  so  locate  its  depot,  and  that  plaintiff's  adjacent  land 
woald  have  been   worth  more,  in  case  defendant  had  com- 

[)lied  with  its  contract,  than  it  was  with  the  depot  as  actually 
ocated,  they  should  find  for  plaintiff,  as  damages,  the  increase 
in  such  value.  The  court  also  instructed  the  jury  as  follows  : 
"  If  you  find  for  plaintiff,  you  will  not  allow  any  sum  to  him 
as  compensation  for  any  land  he  may  have  cdnveyed  to  de- 
fendant, or  for  any  sum  he  may  have  paid  for  it  to  Montgom- 
ery, as  the  consideration  for  the  contract  to  locate  the  depot 
as  aforesaid ;  but  the  measure  of  his  damages  would  be  re- 
stricted to  such  sum  as  will  fairly  compensate  him  for  the  in- 
creased  value  of  his  land,  if  any,  that  would  have  resulted 
had  the  depot  been  located  in  compliance  with  the  agree- 
ment ;  and  you  will  not  regard  any  evidence  admitted  before 
you  as  to  tlie  value  of  the  22  acres,  which  plaintiff  claims  to 
have  conveyed  to  defendant  as  the  consideration  of  said  cpn- 
tract,  in  so  far  as  it  bears  upon  the  measure  of  damages  if 
any.*'  The  issues  of  fraud  and  misrepresentation  were  not 
submitted  to  the  jury.  No  objection  was  or  is  made  to  the 
charge.  There  was  a  verdict  and  judgment  for  plaintiff  for 
$3,000  from  which  defendant  has  appealed. 

Appellant's  first  assignment  of  error  is  that  the  court  erred 

in  overrulini;  <i   fendant's  first  special  exception,  viz :     *•  To 

all  I.Mr  portion  of  plamtiff's  third  amended  origi- 

FuiBtiiri       niil  [)jULion  which  alleges  another  consideration 

rontiVerttior  ^^'*  ^'^^  ^^^^  ^*  ^^^  ^3  20.100  acres  of  land  than  the 
-s«ffl«ie«e7  consideration  expressed  in  the  deed  itself ;  because 
oraiiegatioBt.  plaintiff  alleges  no  accident,  fraud,  or  mistake  in 
the  execution  or  delivery  of  the  deed,  and  because 
it  clearly  appears  from  plaintiff's  allegations  that  he  was  fully 
cognizant  of  the  exact  wording  and  framing  of  the  deed  of 
conveyance ;  that  he  and  defendant's  agent  W.  D.  Wylie 
clearly  understood  the  exact  language  and  meaning  of  the 
deed,  but  agreed  between  themselves,  for  purpose  of  conven- 
ience, to  interpret  it  differently  from  its  plain  and  unambig- 
uous meaning ;  and  for  further  reason,  under  this  special  ex- 
ception,  defendant  says  the  contract,  as  set  out  in  plaintiff's 
said  petition,  and  alleged  as  contemporaneous  and  as  a  part 
of  said  contract  of  sale,  does  not  imply  that  the  location  of 
defendant's  depot  was  any  part  of  the  consideration  for  con- 
veyance of  said  land." 

The  general  rule  is  well  understood  that  a  parol  agreement 
cannot  be  ingrafted  upon  a  written  contract  clear  in  its  terms, 
in  the  absence  of   fraud,   accident,   or   mistake.     Bruner  v. 
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Strong,  61  Tex.  557 ;  Galveston,  H.  &  S.  A.R.  Co.  v.  Pfeuffer, 
56  Tex.  (>T,  1 1  Am.  A  Eng.  R.  Cas.  373  ;  East  Line  &  R.  R.  R; , 
Co.  V,  Garrett,  52  Tex.  137.  The  exceptions  to  the  rule  are 
as  familiar  as  the  rule  itself,  namely,  that  a  deed  absolute  on 
its  face  may  be  shown  to  be  a  mortgage  or  a  trust,  and  that 
the  consideration  in  a  deed  is  not  properly  stated.  Gibson 
V.  Fifer,  21  Tex.  261 ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  PfeuflFer, 
56  Tex.  66,  II  Am.  &  Eng.  R.  Cas.  373.  But  in  the  case  of 
East  Line  &  R.  R.R.  Co.  v,  Garrett,  52  Tex.  137,  where  the  deed 
to  the  railway  company  for  right  of  way  recited  a  considera- 
tion  of  one  dollar  paid,  "  and  the  further  consideration  that 
the  said  company  will  locate  its  railroad  over  my  land  situa- 
ted in  Marian  county,"  it  was  held  by  our  supreme  court  that 
an  additional  consideration  that  the  company  was  to  erect  its 
depot  on  the  grantor's  land  could  not  be  proved,  in  the  ab- 
sence of  fraud,  accident,  or  mistake.  Thp  court  say  :  "  As 
this  deed  was  executed  by  plaintiff,  and  accepted  by  defend- 
ant,  this  recital  is  more  than  a  bare  receipt  of  the  payment 
of  the  purchase  money ;  it  is  also  the  written  evidence  of  a 
contract  between  the  parties  that  the  plaintiff  would  grant 
the  right  of  way,  and  that  the  defendant  would  construct  its 
road  over  the  same.*'  The  decision  seems  to  hold  that  a 
parol  undertaking  on  the  part  of  the  company  to  establish  a 
depot  on  the  grantor's  land,  made  contemporaneously  with 
the  deed  and  not  expressed  therein,  could  not  be  established, 
in  the  absence  of  fraud,  because  it  would  ingraft  upon  the 
deed  by  parol  conditions  not  expressed  therein.  -Fraud,  of 
course,  would  vitiate  any  transaction,  however  solemnly  it 
may  have  been  executed^  but  irr  this  case  the  court  below 
ignored  the  allegations  and  evidence  of  fraud  on  the  part  of 
the  company  and  its  agent,  and  submitted  the  case  to  the 
jury  upon  other  issues  not  dependent  upon  the  alleged 
fraud,  and  hence  the  case  must  now  be  considered  as  if  there 
was  no  attempt  to  allege  or  prove  fraud.  We  must  take 
the  allegations  and  the  evidence  stripped  of  fraud,  and  in  such 
case  it  is  not  necessary  to  decide  whether  the  allegations  of 
fraud  are  sufficient  or  not ;  that  is,  if  our  conclusion  is  cor- 
rect  upon  another  branch  of  the  case. 

It  is  clearly  to  be  inferred  from  the  instrument  of  writing, 
executed  at  the  same  time  the  deed  was  executed,  that  these 
instruments  did  not  evidence  the  entire  contract,  or  all  the 
contracts,  entered  into  between  the  parties.  It  is  apparent 
from  the  written  instrument  that  there  was  some  obligation 
on  the  part  of  the  company  to  locate  its  depot  and  a  town 
site  on  some  of  the  land  obtained  from  plaintiff,  or  at  least 
between  sections  1670  and  1678,  on  the  line  of  the  road, 
which  would  be  on  the  land  conveyed  by  plaintiff.     The  in- 


Digitized  by 


Google 


420      GULF,  COLORADO  &  S.  F.  R.  CO.  V.   JONES.   [VOL.  5 1 

strument  recites:  "  In  consideration  of  the  purchase  of  land 
^from  me  for  the  location  of  a  town  site,  and  the  location  of 
'a  depot  at  a  point  between  stationsi670  and  1678  on  the  lo- 
cated line  of  the  Gulf,  Colorado  &  Santa  Fe  Railway, 
running  northeast  to  Red  River,"  etc.  Defendant  claims  the 
Montgomery  three  acres  under  this  agreement.  If  the 
language  quoted  does  not  bind  the  company  to  place  its 
depot  at  a  point  between  the  sections  named,  it  cioes  indi- 
cate that  there  is  some  understood  agreement  between  it  and 
Jones  that  required  it  to  do  so.  The  contract  in  writing 
was  not  made  merely  because  the  company  had  purchased 
land  of  Jones,  but  purchased  for  the  purpose  of  locating  a 
town  site  and  a  depot  thereon.  The  agreement  indicated 
was  not  required  to  be  in  writing  so  far  as  the  company's 
obligation  w{is  concerned ;  it  might  have  been  made  by 
parol.  The  surrounding  facts  established  by  plaintiff  show 
definitely  what  the  agreement  was,  and  upon  what  consider- 
ation the  company  obligated  itself.  If  the  written  instru- 
ment  itself,  and  the  undertakings  of  Jones  therein,  stated  a 
sufficient  consideration  to  bind  defendant,  none  other  need 
be  shown  to  maintain  this  action.  The  writer  is  of  opinion, 
however,  that  the  writing  was  not  intended  to  do  this.  It 
does  nothing  more  than  to  refer  to  the  contract  to  locate  the 
depot ;  to  recognize  it,- without  giving  its  details,  as  a  predi- 
cate or  consideration  for  the  undertakings  of  Jones.  We 
think  that  the  facts  alleged  by  plaintiff  setting  up  the  written 
instrument,  the  contract  of  defendant  company  to  locate  its 
depot  at  the  point  named,  the  terms  and  consideration  of 
the  contract,  the  same  being  a  distinct  obligation  recognized, 
but  not  attempted  to  be  denned,  in  the  writings  between  the 
parties,  were  properly  alleged,  and  that. in  such  case  it  was 
not  necessary  to  allege  fraud.  Thomas  v.  Hammond,  47 
Tex.  52.  It  is  not  necessary  to  consider  every  question 
raised  as  to  the  admissibility  of  evidence  tending  to  establish 
the  foregoing  allegations.  Such  evidence,  though  in  parol, 
would  be  admissible. 

The  second  assignment  of  error  is  as  follows:  ** The  court 
erred,  as  set  out  in  defendant's  bill  of  exceptions  i,  2,  3,  4,  5, 
7,  and  as  incorporated  in  defendant's  motion  for  new  trial, 
in  permitting  plaintiff  and  his  witnesses  to  testify,  over  objec- 
tion of  defendant,  as  to  conversations  and  parol  agreements 
between  W.  D.  Wylie  and  plaintiff,  previous  to  the  final  con- 
tract entered  into,  and  which  was  evidenced  by  the  deed  to 
the  83  20-100  acres,  and  the  alleged  contemporaneous  written 
instrument,  because  the  deed  and  said  written  instrument, 
covering,  as  they  did,  all  the  matters  in  controversy,  would 
represent  the  final  conclusion  of  the  parties,  irrespective  of 
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mere  conversations  or  verbal  agreements  made  or  entered 
into  many  weeks  beforehand,  and  because,  further,  the 
alleged  silent  or  verbal  understanding  as  to  gift  of  22 
acres  of  land  was  contradictory  to  the  plain  recitals  of  the 
deed,  and  the  alleged  verbal  understanding  with  respect  to 
location  of  station  at  1674  was  contradictory  of  the  written 
contract,  and  said  W.  D.  Wylie  had  no  authority,  as  rig^ht 
of  way  agent  or  otherwise,  to  bind  defendant  as  to  location 
of  station  at  said  point,  or  any  other  point.  Defendant,  for 
further  reason  under  this  assignment,  upon  the  question  of 
ratification  of  the  verbal  acts  or  representations  of  said 
Wylie  with  respect  to  depot  location,  says  there  was  no 
evidence  as  to  defendant's  knowledge  thereof,  or  action  upon 
same,  but  the  evidence  was  defendant  relied  only  upon  the 
plain,  unambiguous  recitals  in  the  deed  to  the  83  20-100  acres, 
and  the  written  contract  alleged  as  contemporaneous." 

The  greater  part  of  this  assignment  has  been  disposed  of 
by  the  conclusion  reached  above,  upon  the  sufficiency  of  the 
allegations  in  the  petition.  The  question  as  to  Wylie's 
authority  to  bind  defendant  by  an  agreement  to 
locate  the  depot,  and  that  of  proof  to  support  rati-  ^l^^^^  *' 
fication,  must  be  noticed.  The  evidence  adduced  locate  depots 
by  defendant  was  positive  that  Wylie  had  no  such 
authority,  but  there  was  evidence  to  the  contrary,  showing 
that  he  had  or  at  least  used  such  power  with  the  consent  of 
the  company,  and  that  he  had  special  power  in  this  particu- 
lar case.  Pickett,  employed  under  Wylie  to  secure  right  of 
way,  says :  **  I  do  not  know  that  Col.  Wylie  had  authority 
to  select  depot  grounds.  I  procured  such'land  for  the  right 
of  way  and  for  depot  grounds  as  he  ordered  me  to  get.  I 
know  something  of  the  defendant's  obtaining  depot  grounds 
of  Wylie.  I  bought  for  defendant,  under  Col.  Wylie's 
instructions,  no  acres  of  land  for  depot  purposes  at  that 

Elace,  and  the  depot  was  afterwards  established  on  the  land, 
ol.  Wylie  was  the  main  right  of  way  agent  from  Dallas  to 
Paris."  It  was  proved  that  he  procured  the  deed  and  paid 
the  purchase  money  for  the  depot  at  Sachse,  but  in  this  case 
the  engineer  had  previously  laid  off  the  town. 

Rike,  a  witness  to  the  "  instrument  in  writing,"  testified 
that  Wylie  "  seemed  to  be  engaged  in  locating  depots.  I 
know  about  the  location  of  the  depot*  at  Merit.  Col.  Wylie 
and  myself  went  up  there  to  see  some  men  who  lived  in 
Merit,  and  some  who  lived  in  Hunt  county,  and  the  diflFerent 
men  were  there,  and  were  talking  to  him  about  locating  the 
depot.  At  that  time  Wylie  made  a  proposition  to  Dr. 
Murchison  about  getting  the  right  of  way,  and  if  they  would 
do  as  he  wanted  Merit  would  get  the  depot."     It  was  shown 
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that  he  conducted  the  negotiations  for  the  compan^^  in  the 
rivalry  for  the  depot  between  old  Copeville  and  the  place 
finally  selected. 

Pickett  testified  that  he  was  present  on  the  2d  day  of  June, 
when  Jones  and  Wylie  were  negotiating  about  the  twenty- 
two  or  twenty-five  acres  of  land.  He  says:  "  In  his  conver- 
sation Jones  agreed  to  give  the  company  twenty-five  acres 
of  his  land,  but  the  company  required  some  of  Montgomery's 
land.  Wylie  then  said,  that  the  company  wanted  twenty- 
two  acres  off  Jones'  land  and  three  acres  oflF  Montgomery's. 
Jones  then  aereed  to  give  the  company  twenty-two  acres, 
and  to  furnish  the  money  to  pay  for  the  Montgomery  three 
acres  of  land.  The  company  was  to  place  the  depot  on  the 
land  of  Jones.  While  under  a  shade  tree  talking  about  the 
matter,  a  telegram  to  Wylie  was  produced.  Wylie  read 
the  telegram,  and  said  it  was  from  Col.  Snyder,  the  general 
manager  of  the  road,  and  stated  that  he  (Snyder)  stated  in 
the  telegram  that  if  Jones  did  not  give  the  twenty-five  acres 
they  would  not  locate  the  depot  on  his  land,  but  would  run 
from  Farmersville  to  Wylie.  I  read  the  telegram  myself, 
and  am  satisfied  that  it  was  signed  by  Webster  Snj'der. 
Jones  then  gave  Wylie  $120  or  $125  to  procure  the  land  from 
Montgomery.  We  were  then  sitting  where  the  railroad 
crosses  the  dirt  road  on  Jones'  land,  and  it  was  said  that  the 
depot  should  be  placed  at  that  point,  seventy-five  feet  south 
of  where  we  were  then  sitting. 

On  cross   examination,  he  stated  further :     "  I  said  I   was 

fositive  that  the  telegram  was  signed  by  Webster  Snyder, 
t  seemed -to  me  that  the  object  ofthe  telegram  was  to  hurry 
up  Jones  in  making  the  contract.  It  was  the  business  of  the 
engineer  to  survey  the  depot  ground."  The  evidence,  as  to 
contents  of  this  telegram,  was  objected  to,  because  it  was  not 
the  best  evidence,  and  a  bill  of  exceptions  taken  ;  but  the 
question  is  not  raised  by  any  assignment  of  error,  appellant 
relying  upon  the  inadequacy  of  the  proof. 

Wylie  emphatically  denied  that  he  had  authority  to  select 
depot  ground  ;  said  he  accepted  the  deed  for  the  84  acres  just 
as  it  was  written  ;  had  no  authority  to  accept  a  conditional 
deed,  and  told  Jones  so.  He  produced  what  special  authority 
he  said  he  had, — two  telegrams  from  Snyder, — as  follows : 
**  Your  yesterday's  letter  here.  Buy  the  100  acres  at  Cope- 
ville, 25  per  acre,  if  you  think  prospects  warrant."  And  the 
other :  **  Buy  the  Copeville  100  acres  at  25.  Do  the  best  you 
can  with  the  Merit  people."  Both  telegrams  addressed  to 
Wylie  at  Dallas.  Wylie  testified  :  "  If  I  stated  to  Howard 
Pickett  that  I  had  received  a  telegram  from  Mr.  Snyder  no- 
tifying me  that  I  must  not  make  a  deal  with  Jones  till  he  gave 
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25  acres  of  land,  it  unquestionably  must  be  so.  I  don't  re- 
member any  such  thing.  If  I  received  such  a  telegram,  I 
don't  know  where  it  is.  Jones  gave  me  money  with  which 
to  make  a  tender  to  Montgoroerv  for  suitable  grounds.  I 
told  Jones  that  the  location  must  Be  dependent  upon  grade, 
and  that  the  grade  on  his  land  was  such  that  we  would  have 
to  run  back  on  Montgomery."  He  says  further  :  "  I  never 
had  anything  to  do  with  exact  location  of  depot.  The  en- 
gineers invariably  did  the  locating."  On  the  2a  day  of  June, 
the  day  on  which  iplaintifl  contends  that  the  agreement  was 
made  to  locate  the  depot  on  his  22  acres  of  land,  Wylie  wrote 
the  following  letter  to  Hill,  one  of  defendant's  engineers, 
which  was  handed  to  Jones  to  deliver  to  Hill,  and  plaintiff 
testifies  he  did  deliver  it  as  requested,  and  that  Hill  at  once 
handed  him  back  the  letter  :  **  Farmersville,  Texas,  June  2. 
Col.  Hill:  I  am  sorry  I  missed  you  this  morning.  If  you 
can  get  time  this  week,  Col.,  I  would  be  obliged  if  you  will 
run  out  the  depot  grounds  at  Jones' place.  Our  contract  with 
Mr.  Jones  is  that  we  get  25  acres  of  land,  which  includes  about 
three  acres  in  Montgomery's  land,  from  station  1670,  Jones* 
land,  back  to  station  1657,  which  gives  us  the  twenty-five  acres 
contended  for  from  station  1670  to  1688,  316  feet  on  each  side, 
exclusive  ot  the  right  of  way,  and  the  13  stations  on    Mont- 

fomery  ot  additional  hundred  feet  would  make  the  25  acres, 
would  like,  at  least,  to  have  the  twenty-five  acres  run,  in 
order  to  get  the  deed  made  out.  If  you  think  of  any  better 
way  to  lav  it  out,  do  so,  as  I  only  want  the  field-notes  to  put 
into  the  deed.  I  will  return  here  by  next  Tuesday,  and  will 
hunt  you  up.  Sincerely  yours,  W%  D.  Wylie.  R.  Way  Agt. 
G.,  C.  &  S.  F.  P.  S.  I  was  too  late  for  church  on  Sunday, 
and  made  satisfactory  apologies." 

Webster  Snyder's  testimony  denied  that  Wylie  had  any  au- 
thority to  locate  depots.  He  says  :  **  Wylie  did  not  locate 
any  stations  on  defendant's  line.  The 'stations  were  located 
by  the  assistant  chief  engineer,  and  approved  by  me.  Col. 
Wylie  had  nothing  whatever  to  do  with  the  depot  grounds, 
except  to  buy  them  after  they  were  located,  if  instructed  to 
do  so.  He  has,  under  instructions  from  me,  purchased  town- 
sites  at  several  places,  but  he  never  had  authority  to  include 
any  obligation  of  any  character  in  the  deed.  Or  to  make  any 
supplemental  outside  agreement  in  addition  thereto.  *  *  * 
Wylie's  relation  towards  the  right  of  way  was  that  of  advis- 
ing and  assisting  to  the  citizens'  committee.  *  *  *  The 
company  had  an  agreement  with  Mr.  Sachse,  prior  to  Wy lie's 
employment,  to  receive  from  him  free  right  of  way  and  depot 
grounds.  Wylie,  after  his  employment,  was  sent  to  close  the 
transaction  and  get  the  papers  in  shape." 
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The  evidence  need  not  be  further  recited.  Enough  of  it 
has  been  stated  to  put  us  in  possession  of  the  most  important 
facts,  and  to  show  that  the  jury  may  have  correctly  construed 
it  in  finding  that  Wylie  haa  authority  to  locate  the  depot  as 
agreed  with  Jones.  The  telegram  from  Snyder  is  the  most 
direct  evidence  of  special  authority  in  this  particular  case, 
and  would,  of  itself,  support  the  finding.  Other  evidence 
tends  to  show  ihat  he  was  recognized  by  the  company  as  its 
agent  with  such  power,  and  was  permitted  by  it  to  exercise 
such  power.  Persons  so  dealing  with  hin^  might  do  so  with 
confidence  that  he  was  duly  authorized.  Anyhow,  it  is  safe 
to  conclude  that  he  was  specially  authorized  in  this  case.  As 
to  ratification  by  the  company,  with  knowledge  of  the  facts, 
we  think  the  evidence  sufficient  to  show  it.  Snyder  must  have 
known  of  his  own  telegram  to  Wylie  requiring  Jones  to  give 
25  acres  of  land  to  secure  the  depot ;  the  written  instrument 
executed  at  the  time  of  the  deed  gave  notice  of  the  fact.  It 
was  sent  to  the  general  manager  with  the  deed  about  the  time 
it  was  executed,  and  the  copy  of  it  used  in  evidence  was  made, 
and  sent  to  Jones  by  Mr.  Davis,  the  company's  secretary  at 
Galveston.  The  company  was  charged  with  the  knowledge 
of  it.  The  first  material  hauled  by  defendant  to  build  the  de- 
pot was  unloaded  near  1,674,  but  was  afterwards  moved  onto 
the  Montgomery  land.  We  do  not  think  there  was  error  if 
the  jury  based  their  verdict  upon  a  ratification. 

We  are  asked  to  reverse  the  judgment  because  the  verdict 
was  excessive  on  the  question  of  damages.  Plaintiff  owned 
▼  rdiet  Bot  ^'3^^  acnes  of  land  in  a  body,  including  the  land 
«xr«MiTr.^  conveyed  to  defendant,  and  he  testified  that,  "  if  the 
company  had  located  its  depot  where  it  agreed, 
my  tract  of  land  would  have  been  worth  three  or  four  dollars 
per  acre  more  than  it  is  now."  E.  E.  Blount  testified  to  the 
same  fact.  Bowen  testified  that  it  would  have  been  worth 
four  or  five  dollars  per  acre  more,  and  that,  **  if  the  depot  had 
been  located  at  the  edge  of  the  land  of  the  plaintiff  or  at  sta- 
tion 1670,  I  would  still  say  that  the  remainder  of  the  land  of 
plaintiff  would  have  been  worth  five  dollars  per  acre  more 
than  it  is  now  worth."  While  defendant's  evidence  on  this 
point  shows  that  the  damage  was  very  little  or  nothing,  it 
will  be  seen  that  there  is  nothing  more  than  a  conflict  of  evi- 
dence, in  which  case  it  has  often  been  decided  that  an  appel- 
late court  cannot  interfere,  the  jury  having  decided  the  ques- 
tion, and  the  trial  judge  having  overruled  the  motion  for  a 
new  trial. 

On  the  trial,  John  Church,  one  of  plaintiff's  attorneys,  was 

permitted  to  testify,  over  objection  of  defendant :     "  I  knew 

•  vVaters  S.  Davis,  of  Galveston.     He  was  secretary  of  defend- 
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ant  company.  His  office  was  in  Galveston.  Ipresented  him 
with  a  petition  for  change  of  name  of  depot  at  Copeville.  He 
referred  me  to  Col.  Snyder,  and  upon  going  to  Snyder  he  re- 
ferred me  to  Col.  Wylie.  VVylie  reported  it."  The  court,  in 
approving  the  bill  of  exceptions  to  the  evidence,  states  that  the 
evidence  was  only  admitted  as  bearing  upon  the  question  of 
Wylie's  agencv.  It  was  a  slight  circumstance,  but  for  the 
purpose  namea  it  was  admissible  for  what  it  was  worth* 

Finding  no  error  in  the  rulings  of  the  court  as  assigned,  we 
conclude  the  judgment  of  the  court  b^low  should  be  affirmed. 

Stayton,  C.  J. — Affirmed,  as  per  report  of  the  commission 
of  appeals. 

Agreamontsto  Locate  Stations. — This  subject  is  exhaustively  considered 
in  the  note  to  Township  of  Nottawasaga  v,  Hamilton  etc.  R.  Co.,  38  Am. 
&  Eng.  R.Cas.  5^11-718. 

Parol  Agreementto  Convoy  Land  for  Railroad — Part  Performance — Erec- 
tion of  Station  etc.—  In  Hayes  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  (Mo. 
March  2,  1892)  18  S.  W.  Rep.  11 15,  it  was  held  that  where  a  land  owner 
verbally  agrees  to  convey  land  to  a  railroad  company,  on  condition  that 
the  company  will  construct  a  side  track  thereon,  and  erect  station  build- 
ings on  adjoining  land,  evidence  that  the  company  erected  the  station 
buildings,  as  agreed,  constructed  the  track  on  part  of  the  land,  used  the 
rest  as  a  roadway,  and  sp>ent  several  hundred  dollars  in  gradineand  macad- 
amizing it,  warrants  a  finding  that  the  contract  was  sufficiently  performed 
to  take  it  out  of  the  statute  of  frauds.  The  court  said  :  "  A  verbal  con- 
tract for  the  sale  of  land,  and  nothing  more,  is  as  nothing.  It  has  no  bind- 
ing force  whatever,  because  of  the  statute  of  frauds.  If  one  can  show, 
however,  a  taking  possession  of  land,  making  valuable  and  lasting  improve- 
ments thereon,  exercising  exclusive  possession  and  ownership  thereof,  ail 
with  the  knowledge  and  consent  of  the  owner,  and  which  can  be  referred 
to  and  explained  by  a  verbal  contract,  established  by  clear  and  satisfactory 
evidence,  then,  in  such  case,  to  prevent  fraud  and  injustice,  courts  of 
equity  will  decree  a  specific  performance  of  the  verbal  contract.  Emmel 
V.  Hayes.  102  Mo.  186,  and  authorities  cited.  Under  the  declaration  of 
law  given  in  this  case,  and  the  finding  and  decree  thereunder,  the  court 
was  bound  to  have  found  that  a  verbal  contract  was  clearly  established ; 
that  possession  was  taken  and  improvements  made  thereunder  ;  and  that 
ail  were  done  with  the  knowledge  and  consent  of  plaintiff.  It  is  true,  the 
evidence  does  not  show  an  exclusive  possession  by  defendants  to  the 
strip  of  land  between  the  tracks,  but  it  shows  a  possession  and  use  of  it  as 
a  roadway,  and  its  improvement  as  such,  which  was  the  only  use  to  which 
defendant  wished  to  apply  it,  and  which  was  wholly  inconsistent  with  any 
proprietorship  on  the  part  of  plaintiff.  It  must  also  be  remembered  that 
the  verbal  contract,  as  the  evidence  tended  to  prove  it,  included  the  land 
upon  which  the  south  side  track  was  afterwards  laid,  and  constructing  that 
track  is  a  part  performance  and  an  act  of  possession  and  ownership  which 
the  court  had  a  right  to.  and  doubtless  did  consider." 

Verbal  Agreement  Concerning  Conveyance  of  Right  of  Way— Action  to  Re- 
form Deed.— In  Mead  z/.  Norfolk  &  W.  R.  Co.  (Va.  July  7,  1892)  15  S.  E. 
Rep.  497,  it  was  held  that  a  conveyance  of  a  right  of  way  to  a  railroad 
company  will  not  be  canceled  or  reformed  because  of  the  existence  of  a 
verbal  acfreement  between  the  parties  that  a  trestle,  with  a  roadway  there- , 
under,  should  be  built  across  a  ravine  on  the  grantor's  farm,  which  agree- ' 
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ment  was  not  inserted  in  the  conveyance,  because  deemed  unnecessary  by 
the  parties.  The  fact  that  the  attorney  of  the  company  who  dictated  the 
deed,  and  their  right  of  way  agent,  who  was  present,  said  that  it  was  un* 
necessary  to  insert  the  agreement,  was  no  ground  for  cancellation,  it  hav- 
ing been  shown  that  they  were  without  authority  to  bind  the  company  in 
the  premises.  The  court  said  :  **  The  case  is  in  all  essential  particulars 
like  that  of  Shenandoah  Valley  R.  Co.  v.  Dunlop,  86  Va.  346,  in  which 
case  the  rule  respecting  the  reformation  of  written  instruments,  and  their 
cancellation  on  the  ground  of  fraud,  was  fully  stated,  and  the  authorities 
cited.  What  was  there  said  is  decisive  of  the  present  case,  and  need  not 
be  repeated." 

Deed  Procured  for  Railroad  Company  by  Agent— Res  Gestae. — When  a 
railroad  company  has  taken  the  benefit  of  a  deed  made  to  it,  the  sayings 
of  the  person  who  procured  the  deed  in  its  behalf,  made  at  the  time  the 
deed  was  executed,  to  the  effect  that  he  was  acting  as  agent  for  the  com* 
pany,  are  admissible  in  evidence  as  a  part  of  the  res  gestae.  Chattanooga 
R.  &  C.  R.  Co.  V.  Davis  (Ga.  Aug.  1,  1892)  15  S.  E.  Rep.  626, 

Conditions  in  Deed  Obtained  by  Construction  Company— Duty  of  Railroad 
Company.— Whether  a  chartered  railroad  company  procures  its  right  of 
way  directly,  by  its  own  contracts,  or  indirectly,  through  the  intervention 
of  a  construction  company  employed  by  it,  it  is  bound  to  perform  all  the 
conditions  and  undertakings  inserted  m  deeds  made  to  it,  conveying  the 
right  of  way,  provided  it  operates  and  uses  its  railroad  on  and  over  the 
premises  to  which  such  conveyances  apply ;  and  a  delivery  of  a  deed  to 
the  construction  company  is  delivery  to  the  railroad  company,  if  the  lat- 
ter company  has  taken  and  enjoyed  the  benefits  of  such  deed  by  appro- 
priating and  using  the  right  of  way  which  the  deed  in  express  terms  con- 
veys directly  to  the  railroad  company.  Chattanooga,  R.  &  C.  R.  Co.  v. 
Davis  (Ga.  Aug.  i,  1892)  15  S.  E.  Rep.  626. 

Sale  of  Superfluous  Lands  by  Railroad  Company — Covenant  to  Resell  Por- 
tion.— A  railway  company  sold  to  a  purchaser  for  a  lump  sum  a  plot  of 
land  which  was  not  required  by  them  for  the  purposes  of  their  undertak- 
ing. The  conveyance  contained  a  covenant  by  the  purchaser  to  resell  a 
certain  defined  portion  of  such  land  to  the  company  whenever  he  might 
be  required  by  them  to  do  so  : — Held,  that  although  such  covenant  to  re- 
sell, being  in  contravention  of  §  127  of  the  Lands  Clauses  Consolidation 
Act,  vitiated  the  sale  of  the  portion  of  the  land  to  which  the  covenant  re- 
lated, it  did  not  affect  the  validity  of  the  sale  of  the  other  portion.  Ray 
V.  Walker  (1892)  2  Q.  B.  88. 


Roanoke  Investment  Co. 

V. 

Kansas  City  &  Southeastern  R.  Co. 

{Missouri  Supreme  Court,  Ditnsion  No.  2,  Dec.  2,  i8pi,) 

Right  of  Way— Abandonment  of  Easement— Adverse  Possession.— The 
mere  non-user  of  a  right  of  way  granted  to  a  railroad  company  will  not  ex- 
tinguish the  easement  where  there  is  no  adverse  possession  or  where  there 
are  no  acts  on  the  part  of  the  railroad  company  from  which  an  abandon- 
ment can  be  clearlv  inferred. 

Grant  of  Right  of  Way— Condition  Subsequent— Failure  to  Build  Bridge. — 
That  portion  of  a  contract  granting  a  right  of  way  to  a  railroad  company 
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relating  to  the  agreement  o'  the  company  to  build  certain  bridges  for  the 
grantor,  bridges  held  not  a  condition  subsequent,  failure  to  perform  which 
would  forfeit  the  grant. 

Same— Abandonment— Reversion  to  Owner.— A  right  of  way  was  con- 
veyed to  a  railroad  company  and  its  assigns  forever,  "  so  long  as  the  said 
land  hereby  conveyed  shall  be  used  for  railroad  purposes."  The  roadbed 
was  graded  but  the  successor  of  the  grantee  completed  the  road  by  a  new 
route.  The  owner  of  the  tract  occupied  the  right  of  way  for  five  years 
after  the  completion  of  the  road  by  the  new  route,  and  put  valuable  im- 
provements upon  it  without  objection  from  the  railroad  company.  Held^ 
that  the  right  of  way  was  abandoned,  and  reverted  to  the  owner  of  the 
tract  of  which  it  was  originally  a  part. 

Appeal  from  Jackson  Circuit  Court. 
Johnson  &  Lucas  and  C.  O.  Tichenor,  for  appellant. 
Dobsofiy  McCune  &  Doggett  and   Trimble  &  Braley^  for   re- 
spondent. 

Gantt,  p.  J. — This  is  a  civil  action  to  perpetually  en- 
join the  Kansas  City  &  Southeastern  Railroad  Company 
from  entering,  building,  and  operating  a  railroad  ^^^  %\MinA. 
through  92.3  acres  in  the  N.  E.  1-4  of  section  19, 
townsnip  49,  range  33,  in  Jackson  county,  Mo.  The  plaintiff 
is  a  business  corporation  organized  under  the  laws  of  this 
state,  and  the  defendant  is  a  railroad  corporation  organized 
under  the  laws  of  this  state  also,  and  its  owners.  Plaintiff 
had  laid  off  the  lands  into  town  lots,  streets,^nd  blocks  as  an 
addition  to  Kansas  City.  It  charges  that  the  defendant  is 
about,  wrongfully,  illegally,  and  without  plaintiff's  consent, 
to  enter  upon  these  lands,  build  and  excavate  a  roadbed  for 
a  railroad,  and  appropriate  a  right  of  way  across  said  lands, 
in  violation  of  the  constitution,  and  to  the  irreparable  dam- 
age of  plaintiff.  The  answer  of  the  defendant  is  (i^  a  gen- 
eral denial,  and  (2)  that  it  is  the  owner  and  entitlea  to  the 
possession  of  aright  of  way  for  a  railroad  through,  over,  and 
across  the  lands  described  in  the  petition  of  the  width  of  100 
teet,  and  is  the  owner  and  entitled  to  the  possession  of  a 
graded  roadbed  for  a  railroad,  situated  on  said  right  of  waJ^ 
and  was  such  owner,  and  so  entitled  to  the  possession  of  said 
right  of  way  and  graded  roadbed,  at  the  time  of  the  filing  of 
the  petition  in  this  cause,  and  ever  since  has  been.  To  this 
plaintiff  replied  :  (i)  Denying  defendant  was  the  owner  of 
the  right  ot  way  ;  (2)  that  plaintiff,  and  those  under  whom  it 
claimed,  had  been  in  the  open,  notorious,  peaceable,  contin- 
uous, and  adverse  possession  of  said  lanas,  including  the 
right  of  way,  for  13  years  next  preceding  the  commence- 
ment of  this  suit;  (3)  that  defendant,  and  those  persons  un- 
der whom  it  claimed  title  to  the  alleged  right  of  way  and 
roadbed,  have  long  since  wholly  lost  right  to  the  possession 
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and  use  of  said  right  of  way  and  roadbed  by  abandonment, 
if  it  or  they  ever  had  such  right.  These  facts  were  devel- 
oped upon  the  trial  in  the  circuit  court. 

On  the  14th  day  of  August,  1871,  "  the  Kansas  City,  Mera- 

1)his  &  Mobile  Railroad  Company  was  organized  under  the 
aws  of  this  state.**  At  that  time,  and  for  many  years  pre- 
vious  thereto,  and  until  the  year  1873,  A.  B.  H.  McGee  was 
the  owner  of  the  92-acre  tract  of  land  described  in  the  peti- 
tion. In  1873  McGee  conveyed  by  deed  to  Kansas  City, 
Memphis  &  Mobile  Railroad  Company  the  right  of  wa}'' 
throufi^h  the  lands  in  question.  That  conveyance  was  never 
recorded,  and  appears  to  have  been  lost,  but  McGee  is  posi- 
tive that  he  delivered  such  a  deed.  When  shown  another 
■deed  to  other  lands  by  himself  and  wife  to  the  same  com- 
pany for  a  right  of  way,  he  testified  :  "  They  were  worded 
the  same,  because  the  same  man  wrote  them  both,  I  think." 
The  deed  shown  him  was  the  ordinary  form  of  "grant,  bar- 
rain  and  sell,*'  with  a  limitation  in  the  habendum  clause  as 
ollows:  **Unto  said  party  of  the  second  part  [the  defendant 
herein]  and  its  assigns  forever  [meaning  thereby]  so  long  as 
the  said  land  hereby  conveyed  shall  be  used  for  railroad 
purposes.*  McGee  testified  the  railroad  company  paid  him 
:$5,ooo  in  money  and  agreed  to  build  him  two  bridges  over 
the  cut  made  by  the  road  through  his  land.  The  deed  was 
■executed  and.delivered  about  the  month  of  October,  1873. 
The  road  ran  about  three-fourths  of  a  mile  through  this  land. 
The  cut  was  thirty  feet  deep  a  portion  of  the  way,  atid  a 
heavy  fill  the  remainder.  McGee  testifies  that  the  road  was 
about  half  constructed  through  his  land  when  he  made  the 
•deed.  He  put  up  fences  inclosing  this  right  of  way  with  his 
pasture  before  he  executed  the  deed.  The  railroad  company 
expended  about  $20,000  on  this  tract  and  completed  the  road- 
bed some  time  in  1874.  On  4th  of  February,  1876,  the  rail- 
road company  was  adjudged  a. bankrupt,  and  Turner  A.  Gill, 
Gardner  Lathrop  and  Henry  Flannagan  were  duly  elected 
and  confirmed  assignees.  Under  an  order  and  judgment  of 
the  United  States  district  court  for  the  western  district  of 
Missouri,  the  bed,  masonry,  right  of  way  and  appurtenances 
■of  said  railroad  were  sold  by  said  assignees  to  John  D.  Ban- 
croft for  $15,025,  and  a  deed  duly  executed  April  25,  1877. 
It  appears  that  the  county  of  Jackson  had  subscribed  and 
paid  to  said  company,  $300,000,  and  the  merchants  of  Kan- 
sas City  were  greatly  interested  in  the  building  of  the  road. 
Accordingly  April  2,  1877,  Bancroft  made  a  deed  to  Thomas 
K.  Hanna,  Benjamin  McLean  and  John  D.  Bancroft,  in  trust 
ior  themselves  and  their  associates,  business  and  professional 
«nen  of  Kansas  City,  January  13,  1880,  Hanna,  McLean  and 
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Bancroft,  in  execution  of  their  trust,  conveyed  to  James  I. 
Bropks  all  of  said  property.  On  the  27th  of  February,  i88o. 
Brooks  conveyed  all  the. property  he  had  thus  acquired  to 
the  Kansas  City  and  Southern  Construction  Company.  On 
the  loth  of  June,  1880,  the  Kansas  City  and  Southeastern 
Railway  Company  was  organized  and  received  its  certificate 
of  incorporation  from  the  state  of  Missouri.  On  the  i8th 
September,  1880,  the  Kansas  City  and  Southern  Construc- 
tion Company  conveyed  all  of  the  road  bed,  franchises,  etc.^ 
to  the  Kansas  City  &  Southeastern  Railway  Company ;  and 
on  the  15th  day  of  December,  Hanna,  McLean  and  Bancroft 
also  remised,  released  and  quitclaimed  to  the  last  named 
railroad  all  the  rights  they  held  for  themselves  and  their  as- 
sociates. During  the  period  of  bankruptcy  the  various  own- 
ers of  this  railroad  ana  right  of  way  were  unable  to  finish 
their  road  and  all  work  was  stopped.  On  May  25,  1882,. 
McGee  conveyed  the  92-acre  tract  to  the  Kansas  City  Inter- 
state Fair  for  $425  per  acre.  The  fair  company  took  posses- 
sion of  the  whole  tract,  including  the  right  of  way  involved 
in  this  action;  constructed  a  race  track  across  this  right  of 
way  in  two  places;  built  stables,  amphitheater  and  other 
improvements.  William  R.  Bernard  testified  he  was  one  Oi  the 

i'udgesof  the  county  court  of  Jackson  county,  and  knew  that 
ackson  county  spent  $300,000  on  that  grade;  that  it  was  com- 
pleted October  27,  1874.  He  also  testified  that  he  knew  of 
McGee  fencing  this  tract.  He  was  also  a  director  and  superin- 
tendent of  the  fair  association.  In  its  behalf  he  took  possession 
after  McGee  deeded  them  the  tract.  He  knew  NlcGee  had 
received  the  purchase  money  for  this  land  prior  to  the  fair 
association  buying  and  taking  possession,  and  knew  McGee 
had  conveyed  it  from  conversations  with  McGee.  On  2d 
July,  1887,  the  Ksmsas  City  Interstate  Fair  conveyed  the 
92.3  acres  to  Roanoke  Investment  Company.  The  deed  so 
made  contained  this  clause:  "The  east  thirty  (30)  feet  of 
land  off  the  east  side  of  the  tract  herein  described,  being  con- 
veyed subject  to  the  rights  of  the  public  therein  for  highway 
purposes,  excepting  from  the  covenants  expressed  and  im- 
plied herein  the  right  of  way  through  said  land  for  railway 
purposes,  if  any  such  exist,  of  the  Kansas  City,  Memphis  & 
Mobile  Railroad  Company,  and  those  claiming  through  or 
under  it."  Mr.  A.  A.  Whipple,  who  was  the  promoter  of  the 
scheme  to  organize  the  plaintifiF  corporation,  and  it  seems  the 
general  manager  of  its  affairs  after  organized,  testified  that 
he  had  been  familiar  with  the  cut  through  McGee's  land  for 
at  least  thirteen  years.  After  his  company  bought  he  had  a 
conversation  with  John  I.  Blair,  who  was  the  chief  owner  of 
the  Kansas  City  and  Southeastern  Railway.     Blair  told  hira 
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he  was  going  to  utilize  the  right  of  way,  and  Whipple  says 
*'  We  had  some  kind  of  agreement  for  a  while."  This  wit- 
ness produced  the  contract  between  the  lair  association  and 
S.  T.  Whipple  &  Co.,  agents  for  a  corporation  thereafter  to 
be  formed,  and  afterwards  the  plaintiff  herein.  This  contract 
was  for  the  128  acres  (including  the  02.3  sold  to  the  fair  by 
McGee),  less  five  acres,  the  right  of  way  of  the  railroad 
through  the  same,  known  as  the  "  Blajr  right  of  way,"  which 
is  to  be  conveyed  by  sellers  to  buyers  by  "  quitclaim,  at  a 
nominal  consideration."  These  words,  the  bill  of  exceptions 
recites,  had  a  pencil  mark  drawn  through  them.  In  expla- 
nation of  this  clause  Mr.  Whipple  testified,  "They  made  us 
a  six  acre  reduction."  On  re-examination  by  his  counsel,  he 
said  :  **  We  bought  the  right  of  way  and  supposed  we  had  a 

food  title.  We  knew  that  McGee  had  made  a  deed  to  it. 
he  capital  stock  of  the  Roanoke  Investment  Company  Is 
$500,000.  We,  my  brother  and  I,  own  $500  less  than  one- 
half  of  the  whole.  We  knew  the  railroad  company  was 
claiming  the  right  of  way.  We  knfew  they  were  going  to  try  to 
get  it  if  they  could."  The  evidence  also  showed  that  the  fair 
association,  during  its  occupancy  of  the  ninety-two  acres, 
built  a  race  track  across  the  rightof  way  at  two  places,  and 
McGee  rolled  some  large  stones  back  into  the  cut  prior  to 
selling  the  land  to  the  fair  association. 

The  circuit  court  rendered  the  following  decree :  •*  The 
court,  being  fully  advised  in  the  premises,  doth  find,  all  and 
singular,  the  facts  stated  in  plaintiff's  petition  to  be  true,  as 
therein  alleged,  except  as  to  the  adverse  possession  therein 
claimed,  which  said  adverse  possession  the  court  finds  only 
began  in  the  early  part  of  the  year  A.  D.  1882,  and  has  con- 
tinued  in  the  manner  charged  until  this  date,  and  plaintiff  is 
now  in  the  enjoyment  of  such  possession ;  and  doth  further 
find  that  the  right  of  way  for  a  railroad  and  roadbed  claimed 
by  the  defendant  Kansas  City  &  Southeastern  Railroad  Com- 
pany in  its  answer,  was  created  and  granted  by  deed  of  one 
McGee  in  A.  D.  1871,  who  was  then  the  owner  of  the  lands 
described  in  the  petition;  that  said  deed  created  and  granted 
a  mere  easement  over  said  lands  to  be  used  for  the  purpose 
of  a  railroad;  that  plaintiff  has  not  acquired  the  title  to  said 
strip  of  land  by  adverse  possession  of  itself,  and  those  under 
whom  it  claims,  but  that  long  prior  to  the  institution  of  this 
suit,  said  easement  had  been  abandoned,  and  all  right  to  use 
the  same  for  a  railroad  had  thereby  been  lost  and  extin- 
guished. It  is  therefore  by  the  court  considered,  ordered, 
adjudged  and  decreed  that  the  temporary  restraining  order 
heretofore  granted  in  this  cause  be  made  perpetual,  and  that 
defendants,  and  each  of  them,    their  respective    servants, 


Digitized  by 


Google 


VOL.  51]  RIGHT  OF  WAY.  43 1 

agents  and  employes  be,  and  they  are  and  each  of  them  is 
hereby  perpetually  enjoined  and  restrained  from,  in  any 
manner,  attempting  to  excavate,  grade  or  construct  a  road- 
bed  for  a  railroad,  and  from  attempting  to  build,  construct 
or  operate,  and  from  building,  constructing  or  operating  a 
railroad  on,  over  or  across  the  following  lands,  or  any  part 
thereof,  until  they  have  acquired  the  right  to  do  so  in  the 
manner  required  by  law."  From  this  decree  the  defendant 
alone  appeals. 

The  issues  are  clear  and  well  defined.  The  plaintifiF  claims 
the  right  of  way  by  virtue  of  deeds  from  McGee  and  the 
Kansas  City  Interstate  Fair.  Prior  to  the  execu- 
tion and  delivery  of  these*  deeds,  McGee  had  ^**'"  •'  »*" 
already  conveyed  this  right  of  way  to  the  Kansas  H^^^' 
City,  Memphis  &  Mobile  Railroad  Company,  and 
that  company  had  taken  possession  and  excavated  the  cut 
and  made  the  fill  through  this  land  at  a  cost  of  $20,000.  Of 
the  execution  of  this  deed,  and  the  construction  of  this  road- 
bed, both  the  Kansas  City  Interstate  Fair  and  the  promoters 
of  the  plaintiff  corporation  had  actual  and  ample  notice. 
Hence  plaintiff's  title  by  deed  is  subject  to  the  easement  ac- 
quired by  said  railroad,  as  the  conveyances  to  defendant 
carr)^  all  the  title  acquired  by  the  Kansas  City,  Memphis  & 
Mobile  Railroad  Company,  unless  this  easement  has  been 
lost  by  some  act  or  acts  of  the  said  railroad  and  its  succes- 
sors. Guarding  itself  against  this  view,  plaintiff  claimed 
title  by  adverse  possession  of  the  premises  in  dispute.  The 
circuit  court  found,  very  properly,  there  was  no  adverse 
possession  until  1882,  when  the  fair  company  fenced  the  right 
of  way  and  took  possession.  As  the  proceeding  was  insti- 
tuted  November  2,  1887,  only  five  years  after  such  possession 
was  shown,  of  course  plaintiff  failed  on  this  claim.  Wilker- 
son  V.  Thompson,  82  Mo.  317;  Gordon  v.  Eans,  97  Mo.  603. 

This  brings  us  to  the  real  point  in  the  case.     The  circuit 
court  found  that  defendant,  and  those  through    whom   it 
claims,  in    1871,  acquired  an  easement  over  these 
lands  to  be  used  as  a  right  of  way  for  a  railroad  ;  Ab«iidoAM«t 
that  this  easement   was  created  and  granted  by  bj  d1J?JII5"it 
deed  from  McGee,  the  then  owner;  that  this  ease- 
ment had  been  abandoned  by  those  under  whom  defendant . 
claimed,  and   was  consequently  extinguished.     As  this  is  a 
strictly  equitable  proceeding,  we  are  required  to  examine 
the  evidence  to  determine  whether  the  circuit  court  prop- 
erly found  this  fact. 

The  facts  upon  which  plaintiff  relies  to  show  an  abandon- 
ment  of  this  easement  are  as  follows :  First,  there  was  a  non- 
user  from  1874  to  1887.     Now,  it  is  clear  that,  after  completing 
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this  cut  and  other  costly  work  in  the  immediate  neighbor- 
hood, the  railroad  company  was  declared  a  bankrupt,  and  no 
track  was  laid  or  trains  run  over  this  road  until  just  pre- 
vious to  the  commencement  of  this  suit,  when  thedefendant, 
having  laid  its  track  on  th^  roadbed  some  five  miles  south 
of  this  track,  was  preparing  to  complete  it  into  the  city.  It 
is  equally  clear  that  no  one  else  had  occupied  or  used  this 
right  of  way  in  any  manner  until  the  Kansas  City  Inter- 
state Fair  built  its  race  track  across  it  in  two  places.  So 
that,  as  to  this  immediate  part  of  the  railroad,  we  have  a 
non-user  by  the  company  or  owners  for  13  years,  and  an 
actual  use  by  the  owner  of  the  lands  through  which  it  ran, 
by  building  and  usi;ig  the  two  tracks  across  it,  from  1882  to 
1887.  Does  such  a  non-user  of  itself  work  such  an  abandon- 
ment as  will  forfeit  the  right?  In  the  decision  of  this  ques- 
tion it  is  essential  to  remark  that  the  courts  in  England  and 
in  the  different  states  of  the  Union  have  almost  invariably 
made  a  distinction  between  easements  acquired  by  deed  and 
those  acquired  by  prescription.  It  is  generally  held  that, 
•*if  the  easement  has  been  acquired  by  deed,  no  length  of 
time  of  mere  non-user  will  operate  to  impair  or  defeat  the 
right."  "  Nothing  short  of  a  use  by  the  owner  of  the  prem- 
ises over  which  it  was  granted,  which  is  adverse  to  the  en- 
joyment of  such  easement  by  the  owner  thereof  lor  the  space 
of  time  long  enough  to  create  a  prescriptive  right,  will  de- 
stroy  the  right  granted."  Washb.  Easem.  (3d.  Ed.)  chap.  5, 
§  6,  pp.  670,  671,  and  cases  cited  marg.  pp.  551-559;  Curran 
V,  Louisville,  83  Ky.  628 ;  Chandler  v,  Jamaica  Pond,  etc., 
Corp.,  125  Mass.  549;  Welsh  v.  Taylor,  (Sup.)  2  N.  Y.  Supp. 
815,  and  cases  cited.  Whether  the  distinction  between  ease- 
ments acquired  by  grant  and  those  acquired  by  user  alone 
should  be  made,  it  is  unnecessary  to  decide.  We  hold  that 
the  mere  non-user,  of  this  piece  of  road,  in  the  absence  of  ad- 
verse  possession  by  the  servient  owner,  or  other  acts  of  such 
unequivocal  nature  on  the  part  of  the  owners  of  the  railroad 
as  evinced  a  clear  intention  to  abandon  the  easement,  would 
not  work  an  extinguishment  of  the  right,  however  acquired. 
2.  It  is  next  insisted  that,  as  McGee  testified  that  the  Kan- 
sas City,  Memphis  &  Mobile  Railroad  Company  agreed  that, 

in  addition  to  the  $5,000  it  paid  him  for  the  right 
Effect  offAii-  of  way,  it  would  build  him  two  bridges,  and  as 
bridfet""*     neither  said  railroad  nor  any  one  of  its  successors 

have  built  said  bridges,  the  non-fulfilment  of  this 
agreement  would  defeat  the  estate ;  and  the  fact  that  de 
fendants,  and  those  under  whom  they  claim,  failed  to  do 
what  was  necessary  to  prevent  the  estate  reverting,  tends  to 
show   an  intention  to  abandon.     McGee  testified  as  to  these 
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bridges:  "  They  were  to  build  a  double  track  bridge  ;.  that 
was  part  of  the  contract."  •*  This  I  considered  a  contract, 
and  they  were  to  build  two  double-track  bridges  across  that 
cut, — one  in  the  deepest  place,  and  one  where  the  county 
road  strikes  it.'*  **  That  was  the  words  of*  the  contract/* 
"  It  was  a  part  of  the  contract  that  they  were  to  build  these 
bridges,  immediately  after  the  roadbed  was  finished,  so  they 
could  put  them  in."  According  to  this,  these  bridges  were 
not  to  be  built,  until  the  work  was  finished.  All  that  can  be 
definitely  ascertained  about  these  bridges  from  this  is  they 
were  to  be  double  track  bridges,  and  located  across  the  cut, 
— one  at  the  deepest  place  ;  the  other  where  the  county  road 
crosses.  Was  this  portion  of  the  contract  such  a  condition 
as  its  breach  woula  forfeit  the  estate.  "  Conditions  subse- 
quent  are  not  favored  in  law,  and  are  construed  strictly  be- 
cause they  tend  to  destroy  estates."  Co.  Litt.  205^,  219*, 
**  If  it  be  doubtful  whether  a  clause  in  a  deed  is  a  condition 
or  a  covenant,  the  courts  will  incline  against  the  condition, 
for  a  covenant  is  far  preferable."  4  Kent,  Comm.  132.  The 
usual  words  in  a  condition  subsequent  are  "  so  that,"  **  pro- 
vided," the  latter,  according  to  Lord  Coke,  being  the  most 
appropriate.  Applying  this  rule  to  this  case,  none  of  the 
usual  words  of  a  condition  are  found,  nor  is  there  in  Mc- 
Gee's  evidence  anything  that  would  support  the  view  that 
he  ever  told  the  officers  of  the  railroad  that  a  failure  to  build 
these  bridges  would  forfeit  the  grant,  for  which  they  had 
paid  him  $5,000.  Such  a  construction  is  contrary  to  "  good 
sense  and  sound  equity."  We  hold  these  words  did  not 
create  a  condition  subsequent  in  law,  and  a  mere  failure  to 
build  these  bridges  would  not  cause  a  reverting  of  this  es- 
tate.    Chapin  v.  School  Dist.  No.  2,  35  N.  H.  445. 

But,  while  it  is  true  that  mere  non-user  will  not  amount  to 
an  abandonment,  it  is  well  settled jthat  an  easement  acquired 
by  grant  or  its  Equivalent  may  be  lost  by  aban- 
donment. To  constitute  an  abandonment  of  an  fJot*\^,^ 
easement,  acquired  by  grant,  acts  must  be  shown  doBM«t. 
of  such  an  unequivocal  nature  as  to  indicate  a  clear 
intention  to  abandon.  Curran  v.  Louisville,  83  Ky.  628; 
Dyer  v.  Sanford,  9  Mete.  (Mass.)  395  ;  Hayford  v.  Spokes- 
field,  100  Mass.  491.  It  is  said,  however,  that  abandonment 
will  be  more  readily  inferred  when  the  easement  was  granted 
for  public  purposes  than  when  it  was  created  for  private  use. 
The  easement  acquired  by  McGee  was  for  a  public  use, — a 
highway.  This  right  of*  way  was  acquired  by  a  railroad 
company,  authorized  by  its  charter  to  run  a  railroad  from 
Kansas  City,  in  Jackson  county,  southeasterly  through  Cass, 
Henry,  St.  Clair,  Greene,  to  the  southern  boundary  of  Mis- 

51  A.  &  £.  R.  Cas.~28 
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souri.  After  acquiring  this  right  of  way,  the  roadbed  was 
excavated,  and  the  grade  established ;  no  track  was  ever  laid 
upon  it.  In  1874  the  company  was  declared  and  adjudged  a 
bankrupt.  The  roadbed  and  property  were  all  sold  to  a 
number  of  merchants  and  professional  gentlemen  of  Kansas 
Citv,  and  a  deed  was  made  to  Messrs.  T.  K.  Hanna,  McLean, 
and  Bancroft,  as  trustees,  for  the  party  who  had  made  the 
purchase..  These  gentlemen,  being  greatly  interested  in  the 
welfare  of  Kansas  City,  were  anxious  to  establish  a  railroad 
to  the  southeast,  to  open  the  markets  of  the  south  to  her 
merchants.  They  made  several  efforts  which  failed.  Fin- 
ally,  in  December,  1880,  they  made  a  deed  of  release  to  the 
Kansas  City  &  Eastern  Railway  Company.  E.  L.  Martin,  of 
Kansas  City,  was  named  as  one  of  the  directors  of  the  Kan- 
sas  City  &'  Eastern.  The  contract  of  the  trustees,  Hanna, 
McLean,  and  Bancroft,  with  this  last-named  railroad,  pro- 
vided for  the  expenditure  of  "$25,000  on  the  estimates  and 
orders  made  and  given  in  the  building  of  such  railroad,  by 
the  chief  engineer  of  said  company,  "  before  July  i,  1881,  and 
upon  the  expenditure  of  that  sum  and  $15,000  more  before 
October  i,  1881,  then  the  trustees  were  to  release  all  claims 
10  the  road  to  said  company. "  The  evidence  is  conclusive  that 
when  this  new  company  began  to  work  on  the  road,  instead  of 
utilizing  this  old  right  of  way,  it  adopted  a  new  route,  procured 
a  new  right  of  way,  and  constructed  a  railroad  from  Kansas 
City  to  Clinton,  Mo.  No  use  whatever  was  made  of  the  right 
of  way  through  McGee's  lands.  Under  these  circumstances, 
McGee  sold  the  whole  tract  to  the  Kansas  City  Interstate 
Fair  for  a  fair  ground  and  race  course.  The  fair  expended 
$115,000  to  $120,000  in  improvements  on  these  grounds. 
Among  other  things  was  the  erection  and  construction  of  a 
race  track,  which  brought  within  its  limits  a  portion  of  the 
railroad  excavation,  crossing  at  the  south  and  again  near  the 
north  end, 'making  two  crossings,, of  the  right  of  wa)r,  and 
including  about  nine  to  eleven  hundred  feet  of  the  railroad 
within  the  limits  of  the  race  track.  The  fair  association  oc- 
cupied these  lands,  and  maintained  these  obstructions  across 
this  right  of  way,  until  1887.  Mr.  Payne  and  Judge  Bernard 
both  testify  that,  while  these  improvements  were  being  con- 
structed, no  one  for  the  railroad  made  any  objection  or  ad- 
verse claim  to  the  premises.  They  held  five  fairs  on  the 
grounds,  and  then  sold  to  the  plaintiff.  When  the  Kansas 
City  &  Eastern  began  to  builci,  the  citizens  of  Westport, 
learning  that  the  company  was  constructing  its  road  by  wav 
of  the  east  bottoms  and  the  Blue  river,  held  a  meeting.  It 
was  then  understood  that  the  Kansas  City  &  Southern  Com- 
pany  were  going  to  abandon  the  route  through  this  land  and 
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Westpbrt,  and  build  through  the  east  bottoms.  This  meet^ 
ing  appointed  Judge  Cowan,  George  N.  Nolan,  and  Judge 
Bernard  to  confer  with  the  company,  and  induce  it  not  to 
abandon  the  old  route.  This  committee  "  met  the  company 
in  Kansas  City  where  it  had  headquarters,  and  offered  all  the 
inducements  it  could  to  have  the  company  adopt  the  West- 
port  route.  The  chief  engineer  was  called.  He  took  the 
profile,  and  endeavored  to  show  the  committee  that  the 
Westport  route  was  impracticable,  and  "  finally  told  them 
they  couldn't  do  it.  "  **  The  grade  was  too  heavy. "  The 
intention  to  abandon  that  route  was  clear  at  that  time.  But 
the  intention  to  abandon  was  not  allowed  to  rest  upon  the 
declarations  of  the  officers.  The  company  went  to  work, 
and  graded  its  road  into  Kansas  City  over  a  diflferent  route, 
as  it  had  declared  it  would  do.  It  would  be  very  hard  to 
conceive  of  more  positive,  unequivocal  evidence  ot  an  inten- 
tion  to  do  an  act  than  occurred  in  this  case.  But  the  evi- 
dence ol  abandonment  does  not  rest  upon  the  non-user  for 
13  years;  the  actual  diversion  of  the  road  from  this  route; 
upon  the  clearly  expressed  intention  to  abandon  ;  and  stand- 
ing by  five  or  six  years  while  the  fair  company  was  expend- 
ing immense  sums  of  money  in  improvements  upon  this  land, 
and  actually  filling  up  the  cut,  without  protest.  In  addition 
to  all  this,  the  company  signalizes  its  final  abandonment  by 
conveying  the  11  miles  of  road,  including  the  land  in  question, 
to  another  corporation  organized  to  operate  a  railroad  1 1 
miles  in  length, — a  purpose  not  contemplated  by  either 
grantor  or  grantee  when  the  right  of  way  was  granted.  We 
think,  when  this  was  done,  the  intention  to  abandon,  and  the  ab- 
solute abandonment  were  consummated,  the  easement  was  lost, 
and  the  lands  in  question  became  discharged  of  this  burden. 
Acts  so  decisive  and  conclusive  in  character  as  these  have 
but  one  meaning.  They  indicate  and  prove  a  clear  intention 
to  abandon  the  right  of  way.  Moore  v,  Rawson,  3  Barn.  & 
C.  332  ;  Liggins  v.  Inge,  7  Bing.  682  ;  Louisville  &  N.  R.  Co. 
V.  Covington,  2  Bush.  (Ky.)  526.  It  is  not  the  policy  of  the 
law  to  permit  a  railroad  to  acquire  a  right  of  way  to  build 
a  railroad,  do  some  work  on  it  and  .then,  after  changing  its 
route,  and  abandoning  the  easement,  still  claim  and 
exercise  the  right  to  sell  the  right  of  way  to 
another.  The  statute  permitting  it  to  acquire  land 
limits  it  for  its  own  corporate  purposes.  It  is  not  al- 
lowed to  enter  the  market  and  speculate  in  real  estate  in 
this  manner.  When  it  ceases  to  use  the  land  for  the  legiti- 
mate purposes  indicated  in  its  charter,  the  lands  revert  to 
their  owner.  Our  conclusion  is  that  the  circuit  court  had 
abundant  evidence  to  sustain  its  finding,  and  it  becomes  un- 
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necessary  to  discuss  the  other  propositions  in  the  very  elabo- 
rate and  satisfactory  briefs  filed  by  counsel  on  both  sides. 
Judgment  of  the  circuit  court  is  affirmed.    All  concur. 

Abandonment  of  Location  or  Right  of  Way.~What  constitutes  a  techni- 
cal abandonment  must  depend  upon  the  circumstances  of  the  case.  "  No 
general  rule  of  law,  applicable  to  all  cases*  can  be  laid  down,  as  to  what 
change  of  a  station  will  constitute  an  abandonment  or  relocation."  Attor- 
ney Gen'l  V.  Eastern  R.  Co.,  137  Mass.  48.  "  Whether  abandonment  ex- 
ists must  depend  upon  the  circumstances  of  the  case."  Central  Iowa  R. 
Co.  V.  Moulton  etc.  R.  Co.,  57  Iowa  249.  See  also  40  Am.  Dec.  464,  note. 
Abandonment  of  the  right  of  way  may  be  presumed  from  non-user  for 
ten  years.  Henderson  v.  Central  Pass.  R.  Co.,  21  Fed.  Rep.  358:  20  Am. 
&  Eng.  R.  Cas.  542.  Where  a  railroad  without  authorit]^,  leases  its  road 
it  thereby  abandons  the  operation  of  it.  State  v,  Atchison  etc.  R.  Co., 
24  Neb.  143;  32  Am.  &  Eng.  R.  Cas.  388. 

The  mere  erection  of  structures  for  amusement  on  the  land  of  a  rail* 
road,  while  such  structures  might  be  superfluous  does  not  constitute  an 
abandonment.  Prospect  Park  etc.  R.  Co.  v.  Williamson,  91  N.  Y.  552; 
14  Am.  &  Eng.  R.  Cas.  34.  A  railroad  is  to  be  regarded  as  a  unity,  and 
so  long  as  there  is  an  intention  to  complete  an  unconvpleted  part  theie  is  no 
abandonment.  Central  Iowa  R.  Co.  v,  Moulton  etc.  R.  Co.,  57  Iowa  249;  10 
Am.  &  Eng.  R.  Cas.  T38.  A  mere  sale  or  transfer  of  the  right  of  way  to 
another  company  before  the  road  is  built  does  not  constitute  an  abandon- 
ment. CroUey  T/.  Minneapolis  etc.  R.Co.,  30  Minn.  541 ;  14  Am.  &  Eng.  R. 
Cas.  47;  State  v.  Rives,  5  Ired.  (N.  Car.)  297;  Henry  v.  Dubuque  etc.  R.  Co., 
2  Iowa  288;  Junction  R.  Co.  v.  Ruggles,  7  Ohio  St.  i;  Hatch  z/.  Cincinnati 
etc.  R.  Co.,  18  Ohio  St.  93.  Nor  does  a  mere  failure  to  run  passen- 
ger cars  operate  as  an  abandonment  where  the  road  is  regularly  used  for 
hauling  freight,  and  the  company  is  ready  at  all  times  to  transport  passen- 
gers for  reasonable  compensation.  Com.  z/.  Fitchburg  R.  Co.,  12  Gray 
(Mass.)  180.  A  company  may  lose  its  location  by  allowing  another  com- 
pany to  occupy  and  use  the  land  included  in  it.  Coe  v.  New  Jersey  Mid- 
land R.  Co.,  31  N.  J.  Eq.  105. 

The  effect  of  an  abandonment  of  a  location  or  right  of  way  is  that  the 
company  loses  all  its  right  thereto  and  the  original  owners  may  resume 
possession.  Hastings  v.  Burlington  etc.  R.  Co.,  38  Iowa  316:  Troy  etc.  R. 
Co.  V.  Boston  etc.  R.  Co.,  86  N.  Y.  107;  7  Am.  «  Eng.  R.  Cas.  49;  Harri- 
son V.  Lexington  etc.  R.  Co.,  9  B.  Mon.  (Ky.)  470;  Great  Cent.  R.  Co.  v. 
Gulf  etc.  R.  Co.,  63  Tex.  529;  26  Am.  &  Eng.  R.  Cas.,  114;  New  York  etc. 
R.  Co.  V.  Boston  etc.  R.  Co.,  36  Conn.  196;  Femow  v.  Chicago  etc.  R.  Co,, 
75  Iowa  526;  36  Am.  &  Eng.  R.  Cas.  420;  Girard  College  etc.  R.  Co.  v. 
Thirteenth  etc.  R.  Co..  7  Phila.  (Pa.)  620.  In  St.  Thomas  v.  Credit  Val- 
ley R.  Co.,  12  Ont.  App..Rep.  273,  36  Am.  &  Eng.  R.  Cas.  473,  damages 
were  allowed  to  a  municipality  where  the  railroad  company  by  the  aban- 
donment of  a  station  caused  a  decline  in  the  value  of  property  and  a  de- 
crease of  the  tax  receipts.  But  an  injunction  will  not  lie  to  restrain  the 
removal  of  a  depot  by  a  company,  thereby  abandoning  a  part  of  its  road. 
Moore  v.  Brooklyn  Cfity  R.  Co.,  108  N.  Y.  98;  36  Am.  &  Eng.  R.  Cas.  76. 
Where  a  company  has,  by  its  charter,  a  right  to  use  one  of  three  routes, 
it  cannot  complain  that  one  of  those  routes  not  adopted,  or  abandoned  by 
it,  was  used  by  another  company.  Louisville  etc.  R.  Co.  ?/.  Louisville  etc. 
R.  Co.,  2  Duv.  (Ky.)  175.  The  abandonment  of  the  whole  road  or  a  mate- 
rial part  is  grouna  for  the  forfeiture  of  the  corporate  rights  and  franchises. 
State  V.  Atchison  etc.  R.  Co.,  24  Neb.  143;  32  Am.  a  Eng.  R.  Cas.  388; 
Noll  V.  Dubuque  etc.  R.  Co.,  32  Iowa  66  (statute  authorizing  forfeiture  for 
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such  cause  held  constitutional);  Lake  Erie  etc.  R.  Co.  v.  Griffin,  107  Ind. 
464;  27  Am.  &  Eng.  R.  Cas.  394 ;  People  v,  Albany  etc.  R.  Co.,  24  N.  Y. 
26.  (State  cannot  maintain  an  equitable  action  to  compel  a  company  to 
operate  its  road;  remedy  is  by  mandamus^  quo  warranto,  or  xxxdiclmtnt); 
Attorney-Gen '1  v.  West  Wisconsin  R.  Co.,  36  Wis.  466.  In  People  v. 
Northern  R.  Co.,  53  Barb.  (N.  Y.)  98,  it  is  said  the  law  providing  for  the 
forfeiture  of  the  charter  of  a  railroad  company  which  has  suspended  its 
ordinary  and  lawful  business  for  more  than  a  year,  admits  of  no  excuse 
for  or  explanation  of  such  suspension. 

A  railroad  corporation  chartered  to  operate  a  road  between  A  and  B 
cannot  legally  operate  only  between  A  and  C  (a  way  station  between  A 
and  B).  and  abandon  the  part  of  the  route  lying  between  C  and  B;  and  if 
it  does  so,  its  charter  may  be  vacated,  or  its  corporate  existence  annulled 
by  proper  proceedings.     People  v.  Albany  etc.  R.  Co.,  24  N.  Y.  261. 

A  statute  provided  that  in  case  any  railroad  company  should  not,  within 
twelve  months  after  the  acceptance  of  the  route  by  the  commissioners, 
pay  for  a  right  of  way  over  all  the  land  covered  by  its  location,  such 
acceptance  should  be  void.  It  was  held  that  such  failure  to  pay  for  the 
right  of  way  was  not  in  the  nature  of  a  forfeiture,  to  be  taken  advantage 
ofonly  by  the  state  in  a  direct  proceeding  against  the  company,  but  that 
the  whole  proceeding  became  of  no  effect  upon  the  expiration  of  twelve 
months.     New  York  etc.  R.  Co.  v,  Boston  etc.  R.  Co.,  36  Conn.  196. 

In  Durfee  v,  Peoria,  D.  &  E.  R.  Co.  (111.  March  26.  1892)  30  N.  E.  Rep. 
686,  it  was  held  that  where  a  railroad  company,  after  condemning  land  for 
a  right  of  way,  and  constructing  its  road  thereon,  leases  a  parallel  line  for 
10  years,  and  ceases  to  use  its  own  line,  though  with  the  intention  of  re- 
suming such  use  at  the  expiration  of  said  time,  its  taking  up  its  track,  and 
allowing  its  right  of  way  to  be  fenced  in  by  the  owner  of  the  adjoining 
land,  and  held  by  him  during  said  10  years,  do  not  constitute  an  abandon- 
ment of  its  right  of  way.  The  court  said  :  "  It  is  conceded  in  the  argu- 
ment to  constitute  an  abandonment  there  must  be  non-user  and  an  in- 
tention to  abandon.  Here  was  non-user  for  a  definite  and  fixed  period  of 
ten  years,  with  no  intention  to  abandon  permanently  the  right  of  way, 
and  we  are  aware  of  no  authority  under  which  it  can  be  held  the  railroad 
company  lost  its  right  of  way  under  such  a  state  of  facts.  In  Barlow  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  29  Iowa,  276,  it  was  held  that  the  railroad  com- 
pany did  not  lose  its  right  of  way  from  a  failure  to  occupy  the  land 
acquired  for  that  purpose  for  a  period  of  thirteen  years;  and  in  Columbus 
V.  Columbus  &  S.  R.  Co.,  37  Ind.  294,  where  the  railroad  company  had 
entered  intQ  a  contract  with  another  company  for  the  use  of  a  part  of  its 
track.  It  was  hgld  that  the  taking  up  of  the  rails  from  a  part  of  the  track, 
and  removing  them  to  a  new  track,  did  not  constitute  an  abandonment." 
See  also  as  to  abapdonment  by  a  railroad  company  of  its  tracks  and  right 
of  way,  note  10  Am.  &  Eng.  R.  Cas.  143 ;  14  /^.  51 ;  27  Id.  440. 

Abandonment  of  Part  of  Track  by  Railroad  Company — When  Petition 
Should  be  Granted. — The  petition  of  a  railroad  company,  under  Mich.  Laws 
1887,  Act  275,  for  a  decree  to  abandon  and  take  up  twelve  miles  of  its 
track  between  Y  and  Z,  and  to  abandon  an  intermediate  station,  should 
have  been  granted  where  it  appeared  that  the  petitioner  had  instituted 
proceedings  to  change  its  line  in  the  manner  prescribed  by  statute,  and  had 
presented  a  map  and  survey  of  the  line  to  the  state  board,  which  approved 
the  change ;  that  one  of  the  two  branches  of  petitioner's  line,  as  changed, 
would  pass  through  Y.,  and  the  other  through  Z. ;  that  the  interests  both 
of  petitioner  and  of  the  general  public  would  be  subserved  by  the  aban- 
donment of  the  piece  of  road  in  question ;  that  traffic  over  such  piece  of 
road  did  not,  and  never  would,  pay;  and  that  its  abandonment  would 
seriously  injure  only  those  persons  living  three  miles  either  way  from  the 
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intermediate  station.    Jn  re  Flint  &  P.  M.  R.  Co.  (Mich.  April  8,  1892) 
51  N.  W.  Rep.  looi. 


Chicago,  Iowa  &  Dakota  R.  Co.  et  al. 

V. 

Cedar  Rapids,  Iowa  Falls  &  Northwestern  R,  Co,  et  al. 

{Iowa  Supreme  Court,  Oct,  20,  18^2.) 

R\g\\X  of  Way— Appropriation  by  Another  Company>-Rule  for  E«timatin|r 
Damagetf — Where  a  graded  right  of  way  and  roadbed  of  one  railroad  com- 
pany is  crossed  in  several  places  by  the  road  of  another  company,  so  that 
the  first  company  contends  that  the  second  company  has  practically 
adopted  its  line  and  prevented  the  building  of  its  road  thereon',  the  dam- 
ages to  which  the  company  owning  such  right  of  way  is  entitled  are  not 
to  be  based  upon  the  rule  that  where  a  railroad  company,  in  the  exercise 
of  the  right  of  eminent  domain,  appropriates  a  part  of  a  tract  of  land  for 
a  right  of  way  it  must  compensate  the  land  owner  not  only  for  the  land 
actually  taken,  but  for  the  depreciation  in  the  value  of  the  whole  tract. 
That  rule  has  no  application  to  such  a  case. 

Same — Same — Damages  for  Advantage  Gained. — In  such  a  case  the  com- 
pany owning  the  right  of  way  is  entitled  to  damages  for  any  advantage 
gained  by  the  company  crossing  its  line  and  appropriating  part  of  its 
right  of  way. 

Same — Preventing  Construction  of  Railroad — Amount  of  Damages 
Awarded.— The  evidence  in  this  case  does  not  support  the  contention  of 
the  company  owning  the  right  of  way,  that  it  was  in  a  situation  to  proceed 
with  the  construction  of  its  road  and  was  only  prevented  because  the  de* 
fendant's  road  crossed  its  line  several  times ;  the  court  holds  that  $5,000 
is  fully  equal  to  any  damages  sustained. 

Appeal  from  Tama  District  Court. 

This  is  an  action  in  equity  and  it  involves  the  rigKts  and 
liabilities  of  the  respective  parties  to  the  right  of  way  and 
grade  of  a  railway  from  Belmond  in  Wright  county  to  For- 
est City  in  Winnebago  county.  The  plaintiffs  claim  that 
they  were  the  owners  of  said  right  of  way  and  grade,  and 
that  the  defendants  wantonly,  maliciously  and  piratically 
took  possession  of  said  grade  and  laid  down  a  railroad  track 
thereon,  which  they  are  now  op'erating.  The  action  was 
commenced  more  than  eight  years  ago.  At  that  time  the 
defendant  had  not  completed  the  road  and  the  plaintiflFs  de- 
manded  an  injunction  restraining  the  defendants  from  pros- 
ecuting the  work.  The  injunction  was  not  granted  and  was 
denied  on  the  final  hearing,  A  judgment  was  rendered  for 
the  plaintiffs  for  $79,698.39. 

The  defendants  appeal.  The  plaintiffs  claim  that  the  judg- 
ment should  have  been  for  some  $300,000  and  they  also 
appeal. 
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John  Porter  and  C.  E.  Albrook,  for  plaintiffs. 
S.  K.  Tracy^  for  defendants. 

ROTHROCK,  J. — The  case  has  once  been  in  this  court  upon 
a  question  presented  by  a  demurrer  to  the  answer  of  the  de- 
fendants. See  67  Iowa,  324.  The  opinion  in  that  cateiuud. 
case  contains  quite  a  full  statement  of  the  facts  of 
the  case  as  shown  by  the  original  pleadings.  The  statement 
need  not  be  repeated  here.  It  is  enough  to  say  that  the 
right  of  way  and  grade  in  question  was  at  one  time  owned 
by  the  Iowa  &  Minnesota  Railway  Company,  and  that  on 
the  4th  day  of  June,  1881,  it  sold  all  its  rights  therein  to  the 
Forest  City  Southern  Railway  Company.  The  consideration 
agreed  to  be  paid  for  the  right  of  way  and  grade  was  $5,000. 
The  Forest  City  Southern  Railway  Company  changed  its 
name  to  that  of  the  Chicago,  Iowa  &  Dakota  Railway  Com- 
pany,  one  of  the  plaintiffs  herein.  The  $5,000  purchase 
money  has  never  been  paid.  After  default  was  made  in  the 
payment  of  the  purchase  money,  the  Iowa  &  Minnesota  Rail- 
way  Company  made  and  delivered  to  one  of  the  defendants 
a  deed  of  conveyance  of  said  property  and  when  this  suit 
was  commenced  the  defendants  asserted  the  right  to  the  en- 
tire right  of  way  and  grade.  As  will  be  seen  by  the  opinion  in 
the  former  appeal  the  claim  was  that  the  plaintiffs  had  for- 
feited whatever  right  they  had  to  the  property  by  failing  to 
pay  the  purchase  price  at  the  time  it  was  agreed  it  should  be 

f)aid.     It  was  intimated  in  the  opinion  that  there  was  no 
orfeiture  and  it  was  held  time  was  not  of  the  essence  of  the 
contract. 

The  court  below  on  the  trial  of  the  case  following  that 
holding  determined  that  the  plaintiffs  were  entitled  to  re- 
covef  damages  of  the  defendants  for  the  full  value  of  the 
right  of  way  and  grade  after  deducting  the  $5,000  purchase 
money  and  interest  thereon.  This  finding  was  upon  the 
theory  that  the  evidence  shows  that  the  defendants  prac- 
tically appropriated  or  destroyed  the  said  right  of  way  and 
grade  for  the  whole  distance  between  Belmond  and  Forest 
•City.  It  appears  to  us  that  the  correctness  of  this  finding 
under  the  evidence  is  the  only  real  question  in  the  cfeise. 

So  far  as  appears  from  the  evidence,  the  Chicago,  Iowa  & 
Dakota  Raijway  Company  was  endeavoring  to  construct  a 
railway  from  a  place  called  Eldora  Junction  by  way  of  El- 
dora  to  Alden  and  from  the  latter  place  to  Forest  City  by 
way  of  Belmond.  It  completed  its  line  to  Alden  and  claims 
that  it  failed  to  continue  on  towards  Forest  City  by  reason 
of  the  tortious,  malicious  and  unlawful  occupation  of  its  line 
by  the  defendants.    The  defendants  had  completed  their 
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railroad  from  its  main  line  at  Vinton  to  and  beyond  Dows  in 
Wriffht  county,  and  commenced  the  construction  of  a  branch 
line  from  Dows  up  the  valley  of  the  Iowa  river  to  Belmond. 
The  plaintiff  had  made  default  in  the  payment  of  the  pur- 
chase money  for  the  right  of  way  and  grade  from  Belmond 
to  Forest  City.  The  defendant  took  an  assignment  of  all 
the  rights  of  the  Iowa  &  Minnesota  Railway  Company  with 
a  view  to  utilizing  the  grade  and  right  of  way  in  the  con- 
sti-uction  of  its  line  of  road.  The  plaintiff  claims  that  this 
was  a  great  wrong;  that  it  was  "piracy,"  and  this  action  was 
commenced.  It  is  shown  quite  clearly  by  the  evidence  that 
after  the  action  was  commenced,  the  defendants  abandoned 
the  claim  to  the  right  of  way  and  built  their  line  across  the 
old  grade  at  some  five  places,  and  two  of  the  crossings  were 
made  at  such  an  acute  angle  as  to  be  impractical  as  a  rail- 
road crossing.  The  civil  engineer  under  whose  immediate 
supervisiop  the  line  was  constructed  was  called  as  a  witness 
by  the  plaintiff  and  he  testified  as  to  these  crossings  as  follows : 
"The  northern  point  to  which  defendant  did  construct  its  road 
is  Madison  Junction,  six  and  one-half  miles  from  Forest  City, 
on  the  Minneapolis  &  St.  Louis  Railway;  the  distance 
from  Madison  Junction  to  Dows  is  about  forty-two  miles, 
and  it  was  completed  in  September  or  first  of  October; 
the  road  from  Belmond  to  Garner  runs  practically  north 
and  south  about  eighteen  miles;  the  defendant  com- 
pany in  building  its  line,  built  on  a  separate  and  distinct 
fraSe  from  the  old  Chicago,  Iowa  &  Dakota  road ;  in 
uilding  that  line  from  Garner  to  Belmond  defendant  has 
crossed  the  old  grade  four  times;  the  first  crossing  is  prac- 
ticable and  is  about  three  miles  from  Belmond,  and  it  is 
about  three-fourths  of  a  mile  from  the  second  crossing  to 
the  third;  it  is  about  nine  miles  from  the  third  to  the  fourth 
crossing;  from  the  fourth  to  the  fifth  crossing  it  is  about 
nine  miles;  there  is  a  little  more  curvature  in  the  old  grade 
than  in  the  new  one;  the  old  grade  is  a  little  the  shortest; 
the  line  adopted  by  defendant  takes  no  part  of  the  old  grade 
except  to  cross  it ;  at  some  places  they  are  on  their  right  of 
way  parallel  with  them ;  they  touch  upon  that  right  ol  way 
only  for  a  distance  of  about  three  miles." 

There  is  no  evidence  in  conflict  with  the  above  as  to  the 
precise  location  of  the  defendant  road.  By  computing  the 
distance  it  will  be  seen  that  the  five  crossings  are  made  in  a 
distance  of  about  twenty-three  miles.  The  whole  distance 
between  the  towns  of  Forest  City  and  Belmond  is  about 
thirty-one  miles.  The  evidence  shows  that  the  defendants' 
line,  after  making  the  last  above-named  crossing,  does  not 
follow  near  the  old  grade  but  bears  off  to  the  west  to  a  con- 
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nection  with  the  Minneapolis  &  St.  Louis  Railway,  the  track 
of  which  it  uses  from  the  Junction  to  Forest  City. 

Upon  this  state  of  facts  the  plaintiff  contended  that  the 
crossing  of  the  old  grade  was  a  practical  adoption  of  that 
line,  and  that  the  plaintiff  was  thereby  prevented 
from  completing  its  whole  line  by  extending  its  ^pproprutioB 
road  from  Alden  to  Forest  City.  And  it  is  claimed  njl^,';"  w^j- 
with  apparent  confidence  that  there  is  competent  D«magM. 
evidence  in  the  case  by  which  the  fact  is  estab- 
lished that  the  whole  line  of  the  plaintiff,  including  that 
which  it  has  built  had  been  damagecf  and  injured  more  than 
$300,000.  This  claim  was  not  allowed  by  the  court  below 
and  cannot  be  entertained  here.  The  claim  is  based  upon 
the  rule  that  where  a  railroad  company  in  the  exercise  of 
right  of  eminent  domain  under  the  authority  of  the  state  ap- 
propriates part  of  a  tract  of  land  for  right  of  way,  the  rail- 
road company  must  compensate  the  owner  not  only  for  the 
land  actually  taken,  but  lor  the  depreciation  in  value  of  the 
whole  tract.  That  rule  has  no  application  to  such  a  state  of 
facts  as  are  presented  in  the  record  in  this  case,  and  in  the 
numerous  authorities  cited  by  counsel  to  sustain  the  claim, 
there  is  no  case  similar  in  its  facts  to  the  case  at  bar. 

It  is  unnecessary  to  further  discuss  the  appeal  taken  by 
the  plaintiffs.  It  is  apparent  upon  the  plainest  principles  of 
equity  and  good  conscience  that  it  should  not  be  entertained. 

The  real  question  in  the  case  is,  did  the  court  below  adopt 
the  correct  rule  in  determining  the   question  of  damages? 
We  think  the  damages  allowed  are  based  upon  an 
erroneous  view  of  the  rights  of  the  plaintiffs  as  dis-  PiiiBUir«- 
closed  by  the  evidence.     Both  of  the  railroad  com-  "tied  »•  ^•■• 
panies  desired  to  construct  and  operate  a  railroad  tailtarl  »»!■- 
m  that  territory.     The  defendant  company  had  the  edbidefead- 
same  right  to  build  a  line  of  road  from   Belmond  •■t. 
north  that   the  plaintiff  company  had.     The  evi- 
dence shows  beyond  all  question  that  if  the  defendants'  line 
had  not  touched  the  old  roadbed,  but  had  been  built  near  it  the 
old  road  would  have  been  of  no  value  whatever  because  no 
capitalists  would    have  furnished  the  money  to  construct  the 
second  line.     We  think  that  when  the  competent  evidence  in 
the  case  is  considered,  and  the  incompetent  evidence  rejected, 
the  plaintiffs  would  be  entitled  to  damages  for  any  advantage 
gained  by  the  defendants  in  crossing  the  old  line  and  appro- 
priating part  of  its  right  of  way.     It  crossed  the  line   five 
times  and  at  three  of  its  crossings  the  angle  was  not  so  acute 
as  to  prevent  a  line  from  being  constructed  on  the  old  road- 
bed and  operated  with  safety.     And  the  evidence  shows  that 
the  matter  ot  crossings  would  not  prevent  or  interfere  with 
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the  building  of  a  line  the  whole  distance,  and  that  it  could  be 
built  without  any  special  alteration  of  defendants'  line. 

There  is  no  evidence  that  the  mere  crossing  ol  the  line  pre- 
vented  the  plaintiffs  from  completing  their   road  to  Forest 

City.  It  is  true  it  is  claimed  that  this  did  defeat 
'*•*■'"[■•*  the  plain tifls'  enterprise.  But  the  evidence  does 
rnim  Maple-  ^^^  sustaiu  the  claim.  It  is  based  upon  mere  mat- 
tiAff  itanMi4.    ter  of  opinion  or  conjecture,  because  it  is  conceded 

all  through  the  case  in  the  evidence  and  arguments 
that  there  was  not  sufficient  business  in  that  region  to  induce 
the  construction  of  more  than  one  line  of  road.  One  of  the 
principal  witnesses  for  the  plaintilff  testified  on  that  question, 
as  follows :  "  In  referring  tb  the  fact  that  defendant  has  made 
a  new  grade  the  bigger  part  of  the  way  between  Belmond 
and  Garner  occupying  the  old  roadbed  only  as  shown  and 
mentioned,  what  cfifference,  if  any,  is  there  in  the  value  of 
that  old  roadbed,  right  of  way  etc.,  whether  they  run  upon 
it,  or  a  thousand  feet  of  it,  for  "railroad  purposes  practically  ? 
Answer.  Well,  there  might  be  a  diffefence  in  the  mechanical 
working  in  crossing,  but  so  far  as  doing  business  is  concerned 
the  difference  would  perhaps  be  nothing  whether  it  ran  along 
the  same  grade  or  in  a  few  feet  of  it ;  the  damage  would  be  the 
same  as  far  as  competition  or  division  of  the  business  is  con- 
cerned, but  the  necessity  of  crossing  the  road  many  times 
would  increase  the  damage  in  that/espect.  Cross  Examina- 
tion: Question,  Then  I  understand  you,  the  building  of  the 
new  road  caused  the  abandonment  ol  the  project  of  building 
on  from  Alden  to  Forest  City.  Answer.  Yes,  sir,  that  is,  the 
building  by  defendants  caused  the  abandoning  by  plaintiffs 
of  building.  Question.  In  other  words,  it  was  just  the  same 
so  far  as  financial  damage  is  concerned  whether  the  new  com- 
pany occupied  the  entire  old  grade  or  built  on  a  distinct  and 
separate  line,  the  damage  would  have  been  the  same  finan- 
cially? Answer.  Financially  I  so  regard  it;  the  business  of 
the  territory  would  not  justify  two  lines,  and  if  one  were 
built,  it  would  render  the  other  useless  as  a  railroad,  and 
that  is  what  causes  the  damage  I  have  referred  to."  We 
have  said  that  the  only  legitimate  damages  arise  from  the 
crossings  made  by  the  construction  of  the  defendants*  road, 
and  the  appropriation  of  the  old  roadbed  and  right  of  way. 
It  appears  from  the  evidence  that  we  have  quoted  above 
that  in  making  the  crossings  the  defendants'  road  touched  the 
right  of  way  for  the  distance  of  about  three  miles.  How 
much  in  width  of  the  right  of  way  was  taken  does  not  appear 
and  what  the  actual  damap^es  to  a  company  constructing  a 
road  on  the  old  roadbed  is  not  shown  by  any  definite  evi- 
dence.     The  plaintiffs  base  their  claim  on  the  fac.ts  that  the 
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acts  of  the  defendant  in  crossing  the  old  line  prevented  the 
plaintiflfs  from  using  it.  This  claim  is  not  supported  by  the 
evidence.  The  fact  appears  that  the  plaintiff  purchased  the 
right  of  way  apd  grade  and  agreed  to  pay  five  thousand  dol- 
lars therefor  on  the  first  day  of  June,  1883.  It  did  not  com- 
ply with  its  contract  by  making  payment,  but  made  default, 
and  failed  to  make  payment  after  a  demand  was'made  there- 
for in  November,  1883,  whereupon  the  Iowa  and  Minnesota 
Railway  Company  in  consideration  of  five  thousand  dollars 
and  interest  thereon  conveyed  its  interest  therein  to  one  of 
the  defendants.  And  the  plaintiffs  have  never  at  any  time 
paid  the  five  thousand  dollars.  It  is  true  they  tendered  that 
amount  to  the  defendants  and  it  was  refused.  But  this  was 
long  after  the  amount  was  due  and  a  failure  to  pay  upon  de- 
mand. We  cannot  think  that  the  plaintiff  company  was  in  a 
situation  to  proceed  with  the  construction  of  its  line,  and  was 
only  prevented  because  the  defendants  crossed  its  line  five 
times,  when  it  was  in  such  financial  straits  that  it  failed  to 
pay  five  thousand  dollars  for  thirty-one  miles  of  graded  road, 
which  is  now  claimed  is  worth  thirty-five  hundred  dollars  a 
mile. 

We  are  somewhat  in  doubt  as  to  what  disposition  to  make 
of  the  case.  As  we  have  said  the  evidence  as  to  the  damage, 
done  to  the  old  grade,  by  the  crossings  of  defend- 
ants' road,  is  indefinite.  That  it  was  some  damage  ^2m^ 
there  can  be  no  doubt,  but  before  plaintiff  can  re- 
cover it  must  account  for  the  five  thousand  dollars  purchase 
money  of  the  old  grade,  or  rather  that  amount  must  be  de- 
ducted from  the  damages.  There  is  some  evidence  as  to  the 
value  of  the. grade  estimated  by  the  mile.  We  have  con- 
cluded in  view  of  all  the  facts,  including  the  fact  that  the 
crossings  appropriated  some  of  the  old  roadbed,  that  five 
thousand  dollars  would  be  fully  equal  to  any  damages  sus- 
tained and  that  the  plaintiflf  has  not  shown  itself  entitled  to 
any  sum  in  excess  of  that  amount.   • 

The  decree  of  the  district  court  is  reversed  and  the  plaint- 
ifiFs*  petition  is  dismissed.     Reversed. 

KiNNE,  J. — Took  no  part  in  the  decision  of  this  case. 

Rights  of  Rival  Raiiroad  Companies  over  Located  Lino  or  Rfght  of  Way.-— 
See  Williamsport  &  N.  B.  R.  Co.  v.  Philadelphia  &  E.  R.  Co.  (Pa.)»  A7 
Am.  &  Eng.  K.  Gas.  224,  and  cases  cited  in  not^  228. 
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Skottowe  V.  Oregon  Short  Line  &  Utah  Northern 

R.  Co. 

Mullen  v:  Oregon   Short  Line  &  Northern  R.  Co. 

{Oregon  Supreme  Courts  June  iS^  i^p2,) 

Defective  Premiset— Personal  Injuries — Evidence  as  to  Subsequent  Re- 
pairs.— In  an  action  for  personal  injuries  evidence  that  subsequent  to  the 
injury  the  premises  alleged  to  have  been  defective  were  repaired,  is  com- 
petent for  the  purpose  of  showing  ownership  or  control  over  the  premises. 

Approach  to  Boat-Landing  Maintained  in  Street —Defect  -Liabittty  of 
Aailroad  Company.— The  fact  that  an  approach  to  a  boat  landing  erected 
by  a  railroad  company  is  maintained  in  a  public  street  does  not  relieve 
such  company  from  liability  for  personal  injuries  caused  by  the  defective 
condition  of  such  approach. 

Contributory  Negligence— Passenger  Going  Aboard  Boat  in  the  Even- 
ing.— It  is  not  contributory  negligence  for  a  passenger  to  endeavor  to 
board  a  boat  in  the  evening  instead  of  waiting  until  the  morning,  where 
it  is  shown  that  it  was  the  custom  of  the  railroad  company  running  such 
boat  to  receive  passengers  in  the  evening  and  allow  them  to  sleep  aboard 
upon  the  payment  of  an  extra  charge.  If  the  approach  to  such  boat  is 
insuflliciently  lighted  and  is  not  in  a  safe  condition,  the  railroad  company 
is  liable  for  any  injuries  received  on  account  thereof. 

Personai  Injuries— Excessive  Damages. — A  verdict  for  $10,000  on  account 
of  personal  injuries  rendering  the  plaintiff  unable  to  walk  and  perma- 
nently crippling  him  and  subjecting  him  to  great  pain  and  suffering  dur* 
ing  his  life,  is  not  excessive. 

Appeal  from  Wasco  Circuit  Court. 

Action  to  recover  for  personal  injuries.  PlaintiflF  had 
judgment  for  $10,000.  Also  action  to  recover  for  the  death 
of  plaintiff's  decedent.  Plaintiff  had  judgment  for  $1,500. 
The  two  cases  were  heard  together  on  defendant's  appeals, 
and  both  affirmed. 

IV.  W.  Cotton,  Zera  Snow,  and  Wallace  McCamant^  for  ap- 
pellant. 

Alfreds.  Bennett y  for  respondents. 

Lord,  J. — These  actions  are  brought  by  Jane  Skottowe 
in  the  one  case,  and  by  J.  T.  Mullen,  as  administrator  of  the 
CAMiiuted  estate  of  Nicholas  Skottowe,  in  the  other  case, 
against  the  defendant,  to  recover  damages  result- 
ing from  a  fall  by  Jane  Skottowe  and  her  deceased  husband 
from  an  elevated  way  leading  from  The  Dalles  City  to  the 
defendant's  boat  landing ;  which  fall  caused  serious  injury 
to  Jane  Skottowe,  and  the  death  of  her  husband.  The  liabil- 
ity of  the  defendant  is  predicated  on  the  ground  that  the 
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defendant  was  negligent  in  failing  to  keep  in  repair  the 
elevated  way  or  bridge,  from  which  the  plaintiff  and  the 
deceased  fell,  and  were  injured,  and  in  failing  to  provide 
such  place  with  proper  lights.  The  answer  of  defendant 
put  in  issue  all  the  material  allegations  of  the  complaint, 
and  further  alleging  that  the  elevated  way  or  bridge  caus- 
ing the  injury  and  death  was  not  the  property,  or  in  the 
possession,  or  under  the  control,  of  the  defendant,  and,  as  a 
separate  defense,  that  the  plaintiff  and  her  deceased  husband 
were  guilty  of  contributory  negligence.  The  facts  are  sub- 
stantially taese :  The  plaintiff  and  her  deceased  husband 
were  citizens  of  Ireland,  travelling  in  this  country  with  the 
double  purpose  of  visiting  a  son  who  resided  in  the  state 
of  Wyoming,  and  such  places  as  would  interest  them  or 
contribute  to  their  pleasure.  It  would  seem  that  they  had 
secured  a  round  trip  ticket  from  Portland  to  The  Dalles, 
and  return,  and  that  they  had  come  up  to  The  Dalles,  by 
railroad,  with  the  intention  of  returning  to  Portland  by  the 
river,  on  one  of  the  boats  of  the  defendant,  for  the  pur- 
pose of  obtaining  a  more  complete  view  of  the  Columbia 
river  scenery.  The  boats  ot  the  defendant  were  fitted  up 
with  staterooms  and  other  adjuncts  for  the  comfort  and 
accommodation  of  its  passengers.  As  the  hour  at  which  the 
defendant's  boats  were  accustomed  to  leave  in  the  morning 
was  early,  — 7  o'clock, — the  company,  for  its  own  advantage, 
and  for  the  convenience  of  its  passengers,  allowed  them  to 
come  on  board  of  its  boats  at  night,  and  to  sleep  there. 
For  this  accommodation  the  defendant  charged  and  received 
a  specified  consideration,  and  by  reason  of  it  its  passengers 
were  saved  from  the  necessity  of  arising  at  an  inconvenient 
hour  in  the  morning  in  order  to  reach  the  boat.  The  plaint- 
iff and  her  husband  reached  The  Dalles  sonje  time  about 
the  middle  of  the  day,  and  during  the  afternoon  went  down 
to  the  wharf  boat,  as  it  would  seem,  for  the  purpose  of 
acquainting  themselves  with  the  way  to  the  boat's  landing, 
and  ascertaining  what  arrangements  were  necessary  to  be 
made  to  get  on  board  of  the  boat.  The  agent  of  the  defend- 
ant informed  them  at  the  office  that  they  could  come  on 
board  of  the  boat  that  night,  as  soon  as  it  came  in,  and 
sleep  there  until  morning,  so  that  they  would  be  on  the  boat 
at  its  hour  of  starting.  Concluding  to  avail  themselves  of 
this  accommodation,  they  returned  up  town,  and  after  get- 
ting  a  meal  at  a  restaurant,  and  walking  and  looking  around 
until  the  time  had  come  for  the  boat  to  arrive,  they  started 
down  to  its  landing.  It  was  after  dark  when  the  defendant's 
boat  came  in,  but,  owing  to  the  fact  that  it  had  a  barge  in 
tow,  it  proceeded  up  the  river,  under  slow  bells,  past  its 
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landing  place,  to  a  point  on  the  river  about  opposite  the 
place  where  the  accident  occurred,  for  the  purpose  of  land- 
ing the  barge,  when  it  turned  back  to  make  its  landing. 
Her  lights  were  lit,  and  it  was  while  some  of  these  things  were 
occurring  iha^  the  accident  happened.  The  landing  place  of 
the  defendant's  boat  is  some  distance  below  the  inhabited  por- 
tion of  The  Dalles,  and  is  reached  by  a  long  elevated  incline 
and  narrow  roadway  which  passes  over  Mill  creek  by  means 
of  a  bridge.  One  portion  of  this  roadway,  at  the  point  where 
it  leaves  the  inhabited  portion  of  The  Dalles,  is  occupied  by 
the  defendant's  railroaa  tracks,  and  leads  to  its  shops,  while 
the  other  portion  of  it  gradually  inclines,  and  leads  to  its 
wharf  or  boat  landing.  These  two  ways,  at  the  point  where 
the  injury  occurred,  are  connected,  and  rest  on  the  same  tim- 
bers. The  situation  is  difficult  to  describe,  but  it  is  shown 
on  the  photographic  exhibits.  These  different  ways  were 
originally  built  by  the  Oregon  Steam  Navigation  Company, 
the  defendant's  predecessor  in  interest,  for  the  purposes 
specified,  and  since  then  have  been  constantly  usecl  as  a 
means  of  access  to  and  from  its  shops  and  the  landing  place 
of  its  boats.  At  different  times  the  company  has  rebuilt  and 
repaired  this  roadway,  raised  and  changed  it,  and  exercised 
various  acts  of  control  over  it.  The  place  where  the  acci- 
dent occurred,  and  over  which  the  elevated  roadway  or 
bridge  crosses  Mill  creek,  i^  a  short  distance  below  the  last 
builaing  in  the  inhabited  portion  of  the  city.  The  land  un- 
der the  bridge  was  doubtless  a  public  street  at  the  point  of 
the  accident,  as  it  seems  to  have  been  platted  as  such,  but 
the  city  has  never  opened  it  as  a  street,  nor  exercised  any 
control  or  ownership  over  the  elevated  roadway  or  bridge. 

**  There  was  no  evidence,"  the  record  says,  "in  the  case 
tending  to  show  that  Dalles  City,  or  any  one  except  the  rail- 
road company,  and  its  predecessors  in  interest  had  exer- 
cised any  control  of  the  bridge  at  the  place  where  the  acci- 
dent occurred,  or  had  ever  operated  or  repaired  the  same." 
The  bridge  is  from  twelve  to  twenty  feet  from  the  ground, 
which  is  of  a  rocky  and  uneven  character,  and  along  the 
bridge  there  has  always  been  a  "  rail  running,"  which  a  short 
while  before  the  accident,  got  loose  and  came  off,  and  never 
was  replaced  until  after  the  injury  occurred. 

The  circumstances  of  the  fall  from  the  bridge  are  thus  re- 
lated by  the  plaintiff:  "  We  had  passed  the  town  and  got  to 
the  way  leacfing  to  the  boat,  it  being  then  nearly  dark..  We 
suddenly  fell  down  a  height.  The  fall  renderea  me  uncon- 
scious. I  was  aroused  by  my  husband's  calls  for  help.  I  be- 
came unconscious  again,  and  then  got  conscious  again  when 
the  men  came  to  carry  me  up  from   where  I  had  fallen. 
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Shortly  before  the  accident  we  remarked  to  each  other  on 
the  want  of  light.  We  were  feeling  our  way  cautiously 
along,  immediately  before  the  accident.  My  husband  s 
calls  for  help  at  the  place  of  the  accident  was  the  first  thing 
I  knew  after  the  accident,  while  we  were  lying  on  the  stones 
near  the  river."  The  injury  to  the  husband  of  the  .plaintiflF 
was  of  such  a  character  as  to  cause  his  death  a  day  or  two 
afterwards.  The  injury  to  the  plaintiff  confined  her  to  bed 
for  many  months,  and,  the  evidence  indicates,  will  render  her 
subject  perhaps  to  much  suffering,  and  a  cripple  for  the  re- 
mainder of  her  life.  From  these  facts  and  circumstances  it 
seemsevidentthattheplaintiff  and  her  deceased  husband,  while 
passing  over  the  bridge  or  elevated  roadway,  seeing  the  boat 
out  in  the  river,  which  was  lighted  up,  and  supposing  that  they 
had  reached  the  landing,  walked  through  the  opening  occa- 
sioned  by  the  want  of  railing,  and  were  precipitated  upon 
the  rocks  below.   ' 

Upon  this  state  of  the  facts  the  most  vital  point  of  the 
contention  for  the  defendant  is  that  the  duty  of  a  passenger 
carrier  to  provide  reasonably  safe  approaches  to 
a  landing  place  or  station  is  confined  only  to  the  i>«'^«tiT6  ap- 
immediate  vicinity  of  its  landing  or  station,  and  to  uc^ire^^"^' 
approaches  on  its  own  ground  or  riffht  of  way,  and 
that,  as  the  facts  show  that  the  landover  which   the  bridge 
was  constructed,  and  where  the  accident  occurred,  was  a 
public  street,  the  defendant  was  under  no  obligation  to  keep 
such  bridge  in  repair  or  properly  lighted. 

There  are  other  questions- connected  with  this  upon  which 
error  is  alleged,  and  to  which  we  shall  advert  at  tne  proper 
time.  There  is,  however,  a  preliminary  question 
upon  the  evidence,  to  which  an  exception  was  ^^^Hf^** 
taken,  that  must  be  first  disposed  of.  One  Mr. 
Allen  was  called  as  a  witness  for  the  plaintiff,  and  testified 
that  he  was  in  the  employ  of  the  defendant,  and  engaged  in 
carpenter  work;  that  about  two  days  after  the  accident,  he 
repaired  the  bridge,  by  replacing  the  missing  railing.  He 
was  then  asked  the  question,  **  Under  whose  direction  ?"  To 
this  question  the  defendant  objected  as  incompetent  and  im- 
material, whereupon  plaintiff's  counsel  stated  in  open  court, 
and  in  the  presence  ot  the  jury,  that  he  did  not  offer  the  tes- 
timony for  the  purpose  of  showing  negligence,  but  for  the 
purpose  of  showing  acts  of  ownership  and  control  over  the 
bricfge,  and  the  court  ruled  that  the  evidence  should  be  re- 
ceived for  that  purpose,  and  for  that  purpose  only.  The 
witness  then  answered  that  he  was  instructed  by  .Mr.  De 
Huff,  the  company's  foreman  or  superintendent  at  tne  shops. 
It  is  conceded  that  this  evidence  is  hardly  sufficient  to  show 
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that  Mr.  De  Huff  had  authority  from  the  railroad  company 
to  make  the  repair  in  question  but  no  proper  means  were 
taken  to  get  rid  of  this  aspect  of  it. 

As  already  disclosed,  this  evidence  was  offered  for  the 
purpose  of  showing  that  the  bridge  or  place  where  the  in- 
jury was  received  was  under  the  control  of  the  defendant. 
As  applicable  to  this  object,  no  objection  is  made,  if  the  evi- 
dence shall  be  restricted  exclusively  to  this  purpose.  It  is 
not  the  fact  that  repairs  were  actually  made  by  the  defend- 
ant,  or  the  inference  of  control  or  ownership  sought  to  be 
drawn,  to  which  objection  is  urged,  but  that  such  evidence 
is  inadmissible  for  that  purpose  unless  the  jury  were  in- 
structed or  expressly  cautioned  by  the  court  when  it  was  re- 
ceived, that  it  could  not  be  considered  by  them  on  the  ques- 
tion of  negligence.  Hence,  it  was  argued,  notwithstanding 
counsel  for  the  plaintiff  stated  that  the  evidence  upon  objec- 
tion was  only  offered  to  prove  the  control  of  the  defendant 
of  the  place  of  injury,  and  not  to  prove  negligence,  and  the 
court  ruled,  in  the  presence  of  the  jury,  that  it  would  only 
be  admitted  for  the  purpose  of  showmg^  control,  that  this 
statement  and  ruling  were  not  enough  to  remove  the  objec- 
tion for  incompetency,  unless  the  court  went  further  wnen 
the  evidence  was  received  and  instructed  or  cautioned  the 
jury  that  they  could  not  take  it  into  consideration  upon  the 
question  of  negligence  on  the  part  of  the  defendant ;  other- 
wise the  jury  would  be  authorized  to  consider  such  evidence 
as  proof  of  negligence,  or  to  treat  it  as  a  link  in  the  chain  of 
such  proof,  contrary  to  the  welUestablished  rule  that  subse- 
quent repairs  are  not  competent  for  the  purpose  of  proving- 
antecedent  negligence.  That  this  rule  is  now  to  be  regarded 
as  settled  law  in  a  proper  case  is  not  controverted,  as  the  au- 
thorities in  support  of  it  fully  indicate.  Morse  v.  Minneap- 
olis &  St.  L.  R.  Co.,  30  Minn.  465,  11  Am.  &  Eng.  R.  Cas. 
168;  Terre  Haute  &  I.  R.  Co.  v,  Clem,  123  Ind.  15,  42  Am. 
&  Eng.  R.  Cas.  229;  Nalley  v.  Hartford,  51  Conn.  524;  Hud- 
son V,  Chicago  &  N.  R.  Co.,  59  Iowa,  581,  8  Am.  &  Eng.  R. 
Cas.  464. 

But  the  principle  seems  equally  as  well  established  that, 
while  evidence  of  additional  precautions  or  subsequent  re- 
pair is  not  competent  for  the  purpose  of  proving  antecedent 
negligence,  it  is  competent  for  the  purpose  of  showing  that 
the  place  where  the  injury  was  received  was  under  the  con- 
trol of  the  defendant,  who  may  require  the  court,  if  he 
chooses,  to  restrict  it  to  that  point  by  a  proper  instruction.  As 
the  court  said,  in  City  of  Lafayette  v.  Weaver,  92  lnd.479,such 
evidence  "  was  not  admissible  to  prove  negligence  on  the  part 
of  the  city,  the  question  as  to  which  was  to  be  determined  by 


Digitized  by  VjOOQIC 


VOL.  51]  NEGLIGENCE— DEFECTIVE  PREMISES.  449 

what  was  known  before  and  at  the  time  of  the  accident ;  but  it 
was  evidence  of  the  city's  recognition  of  the  defect  in  the 
sidewalk  as  one  which  the  city  was  bound  to  repair,  and  was 
admissible  for  such  purpose.  *  *  *  By  proper  request 
the  appellant  could,  through  an  instruction,  cause  the  re- 
striction of  the  evidence  to  its  legitimate  effect.*'  See  Elliott, 
Roads  &S.  650,  and  authorities  cited  in  notes.  Independent 
of  these  considerations  we  do  not  think  theref  was  any  lia- 
bility  of  the  jury  considering  the  evidence  for  any  other  pur- 
pose  than  showmg  control  or  authority  over  the  locus  in  quo^ 
as  the  circumstances  under  which  it  was  admitted  expressly 
restricted  it  to  this  purpose,  and  exclude  the  idea  of  its  being 
admitted  to  prove  negligence.  So  that,  as  the  exception 
stands,  while  we  agree  that  such  evidence  is  and  ought  to  be 
regarded  under  any  circumstances  as  incompetent  as  an  ad- 
mission of  negligence,  we  do  not  understand  it  is  incompe- 
tent to  show  authority  over  the  locus  in  quo,  or  control  over 
the  place  where  the  injury  occurred.  If  the  evidence  was 
competent  for  this  purpose  there  was  no  other  defect,  except 
possibly  to  show  the  authority  of  De  Huff  to  order  the  re- 
pairs, — his  agency  to  connect  the  company  with  the  making 
of  the  repairs, — but  this  was  regarded  as  of  no  consequence 
and  merited  little  attention  of  counsel,  for  the  reason,  doubt- 
less, that  there  was  other  evidence,  before  the  accident,  in- 
dicative of  the  defendant's  control  over  the  place  of  the  in- 
jury,  or  recognition  of  its  duty  to  keep  the  bridge  in  good 
condition  and  repair,  such  as  the  construction  and  repair  of 
the  bridge,  and  the  exclusive  use  of  it  as  a  means  of  access 
to  its  boat  landing.  Moreover,  as  the  question  was  asked, 
the  answer  might  have  been  that  the  repair  of  the  bridge  was 
directed  to  be  done  by  the  representative  of  the  defendant, 
so  far  as  the  court  could  know;  but  if  the  answer  did  not 
sufficiently  connect  the  company — turned  out  to  be  improper 
— it  was  the  duty  of  the  defendant  claiming  to  be  injured  by 
it  to  move  to  strike  it  out.  Still,  if  we  thought  the  evidence 
was  incompetent,  as  the  case  stands,  in  view  of  its  import- 
ance and  liability  to  arise  frequently  in  the  trial  court,  we 
should  hesitate  to  excuse  the  error,  solely  because  no  motion 
was  made  to  strike  it  out. 

The  next  alleged  error  is  the  refusal  of  the  trial  court 
to    direct    a  verdict    for    the  defendant.    The    contention 
is  that  the  undisputed  evidence  shows  no  liability 
.  upon   the   part  of  the  defendant.    This  is  based  ^•«"»*»~  •' 
upon    the   assumption   that    the  undisputed   evi-  l*i*"tiiJiiUf' 
dence  shows  that  the  elevated  walk  or  bridge  to  approMh. 
the  boat  landing  of  the  defendant  is  upon  a  public 
street,  and,  as  a  consequence,  neither  the  defendant  nor  its 
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f)redecessors  had  any  right  to  occupy  the  street  by  a  bridge 
or  this  purpose,  anci  that,  even  if  they  did  so  originally  b^ 
constructing,  and  subsequently  by  keeping  it  in  repair,  it 
was  a  voluntary  act,  and  placed  the  defendant  under  no  ob- 
ligation to  keep  it  in  repair,  or  liability  for  want  of  repair. 
As  the  question  involved  is  important  and  vital  as  affect- 
ing the  liability  of  the  defendant,  it  deserves  to  receive,  de- 
spite the  pressure  of  our  duties,  our  best  consideration.  At 
the  risk,  therefore,  of  some  repetition  of  the  facts  already 
stated,  but  to  make  more  clear,  if  .possible,  the  relation  of  the 
defendant  to  the  locus  in  quo,  as  a  part  of  its  means  of  ap- 
proach to  its  boat  landing,  and  the  relation  of  the  city  to  it, 
as  showing  its  control  over  it,  we  quote  from  the  bill  of  ex- 
ceptions the  following  facts :  "  Plaintiff  also  called  as  wit- 
nesses John  Gates,  R.  A.  Roscoe,  and  George  H.  Knaggs, 
whose  evidence  tended  to  show  that  the  bridge  in  question, 
from  which  it  is  claimed  that  the  fall  occurred,  was  con- 
structed by  the  Oregon  Steam  Navigation  Company,  a  trans- 
portation company  engaged  in  operating  boats  and  portage 
roads  from  The  Dalles,  on  the  Columbia  river;  that  the  Ore- 
gon  Railway  &  Navigation  Company  succeeded  to  the 
Oregon  Steam  Navigation  Company  ;  and  further  tended  to 
show  that  the  Oregon  Railway  hi  Navigation  Company  con- 
tinued to  operate  and  control  the  bridge  until  their  railroad 
and  boat  line  was  leased  to  the  defendant,  as  shown  herein ; 
and  that  the  bridge  in  question  was  the  bridge  extending  on 
from  Main  street,  in  Dalles  City,  across  a  ravine  through 
which  Mill  creek  runs,  and  leading  to  the  lower  boat  landing 
used  by  the  Oregon  Railway  &  Navigation  Company  as  a 
landing  for  the  boats  operated  by  them  on  the  Columbia 
river ;  that  it  was  such  bridge,  leading  to  such  landing,  at 
the  time  of  the  lease,  and  since  then  it  nad  been  used  by  the 
present  company  in  operating  boats  on  said  ri>per,  as  a  means 
of  access  to  and  from  the  town  of  The  Dalles  and  the  boat 
landing.  The  evidence  further  tended  to  show  that  the 
bridge  had  been  raised  once  or  twice  by  the  Oregon 
Railway  &  Navigation  Company  and  the  defendant  com- 
pany and  that  the  defendant  company  had  exercised 
acts  of  control  over  the  bridge  in  keeping  the  same  up, 
and  preventing  it  from  being  floated  awav  by  high  water, 
and  by  its  means  the  route  over  this  bridge  Was  the  only 
route  to  the  lower  boat  landing ;  and  no  other  person  or 
persons  had  anythmg^  to  do  with  the  control  of  said  bridge,, 
or  keeping  it  in  repair,  from  the  time  it  was  built  up  to  the 
time  of  the  injury  to  the  plaintiff.  The  evidence  of  these 
witnesses  also  tends  to  show  that  there  was  no  business  other 
than  that  connected  with  the  defendant  company's  business, 
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west  of  the  bride^e  in  question,  which  would  take  persons 
thereover,  and  that  the  bridge  was  used  only  by  persons 
having  business  with  the  defendant  company,  and  that  it  was 
used  by  such  persons  in  traveling  to  and  from  its  wharf,  for 
the  purpose  of  traveling  over  its  line,  and  in  shipping  and 
receiving  freight.  The  testimony  of  these  witnesses  further 
tended  to  show  that  one  side  of  the  bridge  in  question  was 
a  railroad  bridge  used  exclusively  bv  the  defendant  as  a 
means  of  access  to  its  shops  and  roundhouses,  the  other  por- 
tion of  the  same  being  a  narrow  plank  roadway  used  as  a 
means  of  access  to  and  from  its  boat  line  and  wharves,  with 
the  two  ways  separated  and  deflected  from  each  other  some 
distance  west  of  the  place  where  plaintiff  was  injured. " 

In  view  of  these  facts,  it  is  important  to  ascertain  the 
duties  of  the  defendant,  as  a  public  carrier,  to  keep  all  the 
approaches  to  their  boat  landing  or  depot,  owned  by  them 
or  constructed  by  them,  and  under  their  control  or  in  their 
possession,  and  used  in  connection  therewith,  safe  and  con- 
venient for  the  use  of  its  patrons,  or  those  who  have  law- 
ful occasion  to  use  them.  Dillon,  C.  J.,  laid  down  the 
rule,  as  founded  upon  reason  and  authority,  that  "  railroads 
are  bound  to  keep  in  safe  condition  all  portions  of  their  plat- 
forms and  approaches  thereto  to  which  the  public  do  or 
would  naturally  resort,  all  portions  of  their  station  ground 
reasonably  near  to  the  platforms,  where  passengers  or  those 
who  have  purchased  ticlcets  with  a  view  to  passage  on  their 
cars  would  naturally  or  ordinarily  go. "  McDonald  t/.  Chi- 
cago  &  N.  W.  R.  Co.,  26  Iowa,  145.  Such  corporations  are 
not  only  bound  to  keep  their  platforms  and  landing  places 
safe  and  convenient  for  all  who  make  use  of  their  cars  or 
boats  as  a  means  of  conveyance,  but  they  are  bound  to  make 
the  approaches  over  their  own  premises,  or  premises  in  their 
possession  and  used  in  connection  therewitn,  safe  and  con- 
venient for  passengers.  The  liability  for  the  non-perform- 
ance of  this  ciuty  by  such  corporations  is  founded  on  the  gen- 
eral principle  that  a  person  injured  without  neglect  on  his 
part,  by  a  defect  or  obstruction  in  a  way  or  passage  over 
which  he  has  been  induced  to  pass,  for  a  lawful  purpose, 
by  an  invitation  express  or  implied,  can  recover  damages  for 
the  injury  sustained  against  the  individual  so  inviting,  and 
being  in  default  for  the  defect.  Barrett  v.  Black,  56  Me.  498 ; 
Carleton  v.  Franconia  Iron  &  Steel  Co.,  99  Mass.  219. 

This  principle  finds  its  illustration  in  Tobin  v.  Portland  S. 
&  P.  R.  Co.,  59  Me.  183.  There  a  hackman,  while  carry- 
ing a  passenger  to  the  depot  for  transportation,  stepped, 
without  fault,  into  a  cavity  m  the  platform,  and  was  injured ; 
and  it  was  held  that  the  company  was  liable,  and  that  the  liabil- 
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ity  was  the  same,  notwithstanding  the  platform  was  within  the 
limits  of  the  highway.  The  court,  after  stating  that  it  was  the 
dutyof  such  corporations  to  make  the  approaches  to  their  de- 
pots safe  and  convenient,  and  likewise  to  so  keep  their  plat- 
forms and  landing  places,  not  only  for  those  who  are  passen- 
gers, but  for  all  who  have  rightful  occasion  to  use  them,  say  : 
"  It  is  objected  that  the  defendant  built  the  platform  within 
the  limits  of  the  public  highway.  But  it  is  no  answer  to  the 
plaintiff,  when  seeking  compensation  for  the  consequences  of 
their  neglect,  that  they  have  trespassed  upon  the  rights  of 
the  public.  They  haVe  built  the  platform,  and  used  it. 
Their  passengers  and  those  having  rightful  occasion  to  be 
upon  it  are  there  by  their  invitation,  and  they  are  responsi- 
ble for  its  condition.  It  may  be  that  the  city  of  Portland 
might  be  liable  for  a  nuisance  within  the  limits  of  its  public, 
highways,  erected  and  maintained  by  the  defendant  corpo- 
ration. But,  if  so,  the  city  has  the  ri^ht  of  reclamation 
against  those  creating  the  nuisance.  Much  more,  then,  could 
the  party  injured  maintain  his  action  directly  against  the 
corporation  causing  the  injury." 

In  Quimby  v,  Boston  &  m,  R.  Co.,  6p  Me.  340,  these  principles 
are  reasserted  but  the  fact  that  the  sidewalk  where  the  injury 
occurred  was  not  in  the  possession  and  control  of  the  de- 
fendant as  one  of  the  approaches  to  their  station  defeated 
a  recovery.  The  court  say :  "  A  railroad  corporation  is 
bound  to  keep  its  depot  and  the  grounds  around  it,  owned  by 
the  corporation,  or  in  its  possession,  and  used  in  connection 
with  it,  safe  and  convenient  for  persons  who  have  lawful 
occasion  to  use  them.  It  is  bound  to  keep  all  approaches  to 
its  depot,  constructed  by  it  and  under  its  control,  for  the  use 
of  persons  having  lawful  occasion  to  use  them,  to  go  to  or 
from  its  depot  or  cars,  safe  and  convenient  for  such  use,  even 
though  the  same  may  be  within  the  limits  of  the  highway. 
The  burden  was  on  tne  plaintiff  to  show  that  the  walk  where 
he  received  his  injury  was  constructed  by  the  defendants, 
and  was  in  their  possession  and  control  as  one  of  the  ap- 
proaches to  their  station."  The  court  then  proceeds  to  state 
the  facts,  showing  that  the  sidewalk  was  not  in  the  possession 
of  the  defendant,  but  that  the  city  had  resumed  control  of  it, 
and  kept  it  in  repair,  and,  as  a  consequence,  that  the  defend- 
ant corporation  was  not  liable.  The  court  say  :  "  Upon  this 
state  of  facts,  we  think  it  clear  that  the  defendants  were  under 
no  obligation  to  keep  the  sidewalk  in  repair.  It  was  no  part 
of  their  bridge.  It  was  a  part  of  the  public  street,  under 
control  of  the  city.  The  defendants  had  no  right  to  enter 
upon  it  to  make  any  changes  or  repairs.  Their  liability 
ceased  when  they  restored  the  condition  of  the  sidewalks  to 
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the  acceptance  of  the  city."  This  case  is  cited  by  the  de- 
fendant, but  the  principle  it  declares  and  recognizes  is  fatal 
to  its  contention, 

Mr.  Hutchinson  says :  "  It  is  the  duty  of  the  carrier  to 
provide  a^reasonably  safe  means  of  getting  to  and  from  the 
station,  and  it  will  be  liable  for  an  injury  resulting  from  its 
failure  to  do  so;  and  if  passengers  habitually,  naturally,  and 
with  the  acquiescence  of  the  carrier,  adopt  a  certain  route, 
especially  a  route  pointed  out  by  the  custon^s  and  methods 
of  the  carrier,  it  is  the  duty  of  the  latter  to  take  reasonable 
precautions  to  so  guard  and  maintain  it  that  passengers  will 
not  thereby  suffer  injury.  It  is  immaterial  in  this  respect 
whether  the  carrier  furnished  the  route,  or  provided  or  con- 
structed the  means  of  passage,  or  not.  If,  with  full  knowl- 
edge  of  the  facts,  it  permits  an  unsafe  and  dangerous  means 
to  be  provided  and  used,  it  is  as  much  liable  for  an  injury 
arising^  therefrom  as  though  it  had  .itself  set  up  and  main- 
tained  the  dangerous  way.  The  same  rules  apply  to  carriers 
by  water,  who  are  liable  for  furnishing  dangerous  gang 
planks  for  use  by  passengers."  Hutch.  Carr.  (2d  Ed.)  §  519; 
Cross  V.  Lake  Shore  &  M.  S.  R.  Co.,  69  Mich.  363,  35  Am.  & 
Eng.  R.  Cas.  476;  Hoffman  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  75  N.  Y.  605 ;  Green  v.  Pennsylvania  R.  Co.,  36  Fed. 
Rep.  68  ;  Texas  &  St.  L.  R.  Co.  v.  Orr,  46  Ark.  195  ;  Wal- 
lace  z;.  Wilmington  &  N.  R.  Co.,  (Del.)  18  Atl.  Rep.  818; 
Collins  V.  Toledo.  A.  A.  &  N.  M.  R.  Co.,  80  Mich.  390. 

Plainly,  then,  it  is  the  duty  of  such  corporations  to  provide 
reasonable  accommodations  at  their  stations  and  landing 
places,  to  keep  in  safe  condition  all  portions  of  their  platform 
and  approaches  thereto,  and  furnish  safe  and  proper  means 
of  ingress  and  egress  therefrom,  even  though  some  part  of  it 
may  be  constructed  upon  a  highway,  if  the  same  be  in  their 
possession,  or  under  their  control,  and  used  in  connection 
with  them.  This  duty  and  the  liability  of  such  corporations 
for  its  nonperformance,  when  an  injury  occurs,  in  respect  to 
such  places,  platforms,  approaches,  as  well  as  to  furnish 
lights,  is  also  fully  stated,  and  the  cases  maintaining  it  col- 
lected, in  Alabama  G.  S.  R.  Co.  v.  Arnold,  80  Ala.  600,  30 
Am.  &  Eng.  R.  Cas.  S5S>  note;  but  by  this  it  is  not  meant 
that  such  companies  are  bound  to  keep  their  premises  abso- 
lutely safe,  or  that  they  are  liable  for  accidents  due  to  want 
of  ordinary  care  on  the  part  of  the  injured  person.  They  are 
only  bound  to  exercise  ordinary  care  in  view  of  the  dangers 
to  be  apprehended.  The  distinction  between  such  liability 
for  an  mjury  to  a  passenger  occurring  on  their  cars  or  boats, 
and  for  an  injury  occurnngon  their  platforms  or  approaches 
to  the  station  or  landing  places,  is  well  recognized.     Pennsyl- 
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vania  Co.  v.  Marion,  104  Ind.  239,  27 Am.  &  Eng.  R.Cas.  132  ; 
Moreland  v.  Boston  &  P.  R.  Co.,  141  Mass.  31 ;  Kelly  v. 
Manhattan  R.  Co.,  112  N.  Y.  443,  37  Am.  &  Eng.  R.  Cas.  60. 
Nor  is  there  any  claim  that  the  defendant  is  an  insurer,  but 
that  it  was  bound  to  use  ordinary  care  to  keep  its  approaches 
to  its  boat  landing  safe  and  convenient,  and  that  to  leave  a 
railing  off  of  a  bridge  of  this  kind,  at  such  a  place,  and  at 
such  a  height  from  the  ground,  for  a  period  of  several  weeks, 
was  a  want  of.  ordinary  care,  if  not  gross  negligence.  Nor 
do  the  cases  cited  by  the  defendant  conflict  with  these  prin- 
ciples, as  declared  by  the  authorities,  or  support  its  conten- 
tion. It  will  be  sufficient  to  notice  those  claimed  to  be  most 
in  point.  In  Eisenberg  v.  Missouri  Pac.  R.  Co.,  33  Mo.  App. 
91,  it  did  not  appear  that  the  road  had  been  built  by  the  de- 
fendant,  and  held  out  to  its  patrons  as  a  way  to  its  depot. 
There  was  another  and  safer  road,  and  the  exact  situation  of 
the  defect  was  known  to  the  plaintiff.  The  only  element  in 
the  case  is  that,  prior  to  the  accident,  the  Company  had  im- 
proved it,  but,  upon  the  plaintiff's  own  testimony,  the  case 
was  void  of  all  elements  of  negligence  upon  the  part  of  the 
defendant.  The  court  says :  "In  the  case  at  bar,  the  dan- 
ger was  neither  a  hidden  nor  recent  danger.  The  excava- 
tion existed  before  the  road  was  built.  The  plaintiff  knew 
the  exact  situation  for  years.  His  drivers  knew  it.  This 
very  driver  had  traveled  over  the  road  repeatedly  on  the 
day  of  the  accident.  He  discussed  such  dangers  when  they 
were  in  full  view,  in  broad  daylight,  with  his  fellow-servant, 
and,  knowing  what  risk  he  undertook,  voluntarily  assumed 
it,  although  he  might  have  used  another  and  safer  road."  It 
was  a  clear  case  of  contributory  negligence.  In  Cusick  v. 
Adams,  115  N.  Y.  58,  the  bridge  was  built  for  the  convenience 
of  the  defendant.  The  plaintiff  was  a  stranger  to  him,  and 
to  whom  he  owed  no  duty.  Nor  was  the  plaintiff  upon  the 
bridge  upon  the  defendant's  invitation,  nor  to  do  any  busi- 
ness with  him,  but  for  the  purpose  of  seeing  a  shooting 
match  upon  an  island  with  which  the  defendant  had  no  con- 
nection  whatever.  In  Texas  &  N.  O.  R.  Co.  v,  Dessommes, 
(Tex.  Sup.)  15  S.  W.  Rep.  806,  the  testimony  was  so  positive 
and  definite  that  the  defendant  had  nothing  whatever  to  do 
with  the  crossing  at  the  place  of  the  injury  that  the  verdict 
was  held  contrary  to  the  evidence.  There  is  no  relevancy 
in  the  cases,  or  the  others  cited,  to  the  case  at  bar ;  nor  is 
there  anything  in  the  fact,  if  it  be  admitted,  that  the  land 
where  this  bridge  was  constructed  and  maintained  by  the  de- 
fendant  was  platted  as  one  of  the  public  streets,  it  by  no 
means  follows  that  the  city  was  bound  to  open  the  same  to 
public  travel.     As  Thayer,  C.  J.,  after  showmg  that  the  ded- 


Digitized  by 


Google 


VOL.  Si]  NEGLIGENCE— DEFECTIVE  PREMISES.  455 

ication  of  streets  by  maps  and  plats  was  irrevocable,  and 
vested  them  in  the  public,  said  :  "  But  it  does  not  follow  that 
•the  city  is  under  any  obligation  to  open  and  improve  such 
streets  at  once ;  they  may  be  allowed  to  remain  dormant 
until  their  use  becomes  a  public  necessity."  Meier  v.  .Port- 
land Cable  R.  Co.,  16  Or.  500.  There  is  no  pretense  or  evi- 
dence to  show  that  the  city  had  opened  this  street  beyond 
its  inhabited  portion.  The  evidence  is  undisputed  that  the 
defendant  built  the  bridge  partly  upon  it  for  its  own  pur- 

Eoses,  and  has  ever  since  used  it,  exclusively,  as  a  railroad 
ridge,  and  as  a  way  to  its  boats.  The  city  had  nothing  to 
do  with  it.  •*  There  was  no  business  other  than  that  con- 
nected with  the  defendant  company's  business,  west  of  the 
bridge  in  question,  which  woula  take  persons  thereover,  and 
it  was  used  only  by  persons  having  business  with  the  defend- 
ant company,  in  traveling  to  and  from  its  wharf  for  the  pur- 
{>ose  of  traveling  over  its  line,  and  in  shipping  and  receiving 
reiffht."    So  runs  the  record. 

Nor  do  we  think  there  is  anything  in  the  contention  that 
the  defendant  is  not  liable  because  the  plaintiff  and  her  hus- 
band started  to  go  on  the  boat  in  the  evening,  in- 
stead of  in  the  morning.  It  was  the  custom  of  ^IJ^^^ 
the  defendant  to  receive  passengers  on  its  boats  in 
the  evening,  and  allow  them  to  sleep  there,  for  which  they 
were  charged  extra,  or  "  fifty  cents  for  single  berths,  and  six 
bits  for  double."  Its  officers  at  the  wharf  boat  informed  the 
defendant  and  her  husband  of  the  custom,  and  they  were 
going  to  the  boat  to  avail  themselves  of  it  when  the  injury 
occurred.  By  so  doing  the  defendant  invited  its  patrons  to 
take  passage  on  its  boats  in  the  evening  instead  of  in  the 
morning,  and  was  bound  to  make  its  approaches  safe  for  the 
travel  of  such  persons  as  it  was  for  persons  who  came  on 
board  of  the  boat  in  the  morning.  We  think  there  was  no 
error. 

It  is  next  objected  that  the  court  erred  in  declining  to  in- 
struct the  jury  that  the  platting  of  the  ground  under  the 
bridge  in  question  as  a  public  street,  and  selling  lots  by  ref- 
erence to  the  same,  constituted  a  dedication  of  the  street. 
This  objection  is  embraced  in  five  long  instructions  out  of 
the  numerous  instructions  asked,  and  are  justly  subject  to 
the  criticism  suggested  by  counsel.  The  proposition  itself 
was  not  disputed  as  a  matter  of  law,  nor  was  the  refusal  of 
the  court  to  give  the  instructions  asked  in  conflict  with  it. 
It  was  the  fact  that  the  instructions  ignored  the  distinction 
between  the  dedication  of  a  street  and  the  opening  of  that 
street  as  a  public  highway,  by  which  the  defendant  sought 
to  excuse  liability,  that  caused  the  court  to  refuse  them ;  but 
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the  view  we  have  taken  renders  their  further  consideration 
unnecessary.  The  evidence  shows  that  the  street  was  not 
opened  by  the  city,  nor  used  by  it,  but  that  it  was  exclusively* 
occupied  by  the  defendant  with  its  bridge  as  a  means  of 
access  to  its  boat  landing,  and  under  its  control  at  the  time 
of  the  accident. 

It  is  next  objected  that  the  trial  court  erred  in  refusing 
and  modifyino^  instruction  No.  i6,  upon  the  question  of  ^on- 
tributory  neefligence.  This  instruction  is  objectionable,  but 
instruction  No.  39,  as  given  by  the  court,  better  states  the 
law,  as  applicable  to  the  facts.  There  can  be  no  doubt  but 
the  bridge  was  a  place  where  a  railing  or  guard  on  it  was 
necessary  at  all  times,  but  especially  after  dark,  when  pas- 
sengers were  expected  to  travel  over  it  to  and  from  the  land- 
ing  place.  The  plaintiff  and  her  husband  were  strangers, 
and  the  circumstances  already  stated  were  not  such  as  the 
court  could  declare  contributory  negligence. 

The  next  objection  is  that  "  the  court  erred  in  instructing 
the  jury  that  tne  defendant  was  bound  to  keep  its  approaches 
safe  and  well  lighted  at  all  hours  of  night,  regard- 
DitjtokM^  less  of  the  time  set  for  the  departure  of  its  boats." 
•rfSrht!**'*  ^^^^  refers  to  the  court  declining  to  give  certain 
instructions  asked  by  the  defendant,  and  giving 
certain  others  asked  by  the  plaintiff.  By  the  instructions 
thus  given  and  refused,  it  is  claimed  that  the  court  imposed 
upon  the  defendant  the  duty  to  keep  the  approaches  or 
bridge  constructed  by  it,  and  under  its  control,  leading  to 
its  steamboat  landing,  in  such  order  and  repair,  and  so  well 
lighted,  as  to  be  reasonably  safe  at  all  hours  of  night.  The 
complaint  is  that  this  laid  the  duty  on  the  defendant  regard- 
less of  time,  and  of  the  fact  that  the  boat  did  not  leave  until 
the  next  morning.  Upon  this  point  the  instruction  given  by 
the  court  was:  '*  If  tne  defendant  had  been  in  the  liabit  of 
and  accustomed  to  take  passengers  on  the  boat  in  the  even- 
ing, and  permitting  them  to  sleep  thereon,  then  its  liabilities 
as  to  a  passenger  passing  over  its  walks  and  ways  in  the 
evening  for  such  purpose  would  be  just  the  same,  and  its 
duties  as  to  keeping  its  ways  to  its  boat  would  be  just  the 
same,  as  it  woula  towards  a  passenger  going  to  the  boat  at 
the  hour  of  starting  in  the  morning."  The  court  did  not, 
therefore,  instruct  the  jury  that  the  defendant  was  bound  to 
keep  its  approaches  sale  and  well  lighted  at  all  hours  of  the 
night.  The  plaintiff  and  her  husband  were  going  down  to 
the  boat,  as  tne  evidence  indicates,  between  6  and  8  o'clock 
in  the  evening.  It  was  the  usual  time  when  the  defendant 
was  in  the  habit  of  receiving  passengers.  They  were  invited 
to  come  on  board,  and  they  had  a  right  to  be  there ;  they 
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were  going  there  to  do  business  with  the  defendant, — to 
sleep  on  board  of  the  boat  all  night,  and  pay  for  the  accom- 
modation.  The  benefit  was  mutual.  It  was  not  a  gratuitous 
privilege  for  their  own  special  convenience.  The  boat  was 
just  coming  into  its  landing,  and  the  time  was  in  the  evening, 
and  appropriate.  There  is  no  claim,  nor  can  be  on  the  facts, 
that  it  was  the  duty  of  the  defendant  to  keep  its  approaches 
to  its  landing  safe  at  all  hours  of  the  night,  but  that  it  was  its 
duty  in  the  evening,  when  it  was  accustomed  .to  receive  pas- 
sengers. Whether  it  was  the  duty  of  the  defendant  to  keep 
them  in  that  condition  at  other  later  hours  of  the  night  was 
a  matter  with  which  the  plaintiff  in  this  case  has  no  concern. 

It  is  next  objected  that  the  damages  awarded  are  exces- 
sive. The  damages  assessed  by  the  jury  are  large.  The 
evidence  tends  to  indicate  that  the  plaintiff  is  per- 
manently injured.  "  I  think,"  says  the  medical  i^"""*^  '•' 
witness,  "that  if  she  does  regain  the  use  of  her  j^JJJJI***** 
limb,  and  it  becomes  free  from  pain,  it  will  be 
several  years.  It  will  take  a  long  time  to  fully  recover,  if 
she  ever  does."  She  is  unable,  now,  to  stand  without  sup- 
port, and  altogether  unable  to  walk,  and  still  suffers  great 
physical  pain  from  the  injury.  The  probabilities  are  that 
she  will  be  a  cripple  during  her  life,  and  subject  to  much 
pain  and  suffering.  In  such  case  different  individuals  would 
vary  in  their  estimate  of  the  sum  which  would  be  a  just  pe- 
cuniary compensation.  **  It  is  one  thing,"  said  Mr.  Justice 
Story,  "  for  a  court  to  administer  its  own  measure  of  dam- 
ages  in  a  case  properly  before  it,  and  quite  another  thing  to 
set  aside  the  verdict  6i  a  jury  because  it  exceeds  that  meas- 
ure." .  Thurston  v.  Martin,  5  Mason  (U.S.)  497.  Nor  is  the  fact 
to  be  overlooked  that  the  judge  who  heard  the  testimony,  in  re- 
fusing the  motion  for  a  new  trial,  approved  the  verdict  of 
the  jury.  In  such  case,  it  has  not  been  the  practice  of  this 
court  to  interfere,  nor,  if  such  was  not  the  practice,  are  the 
damages  given  so  excessive  as  to  justify  our  interference. 
Many  larger  verdicts  for  less  injuries  have  been  sustained  by 
the  courts. 

Thus  far,  the  cases  have  been  considered  together ;  but 
the  point  is  made  in  the  administrator  case  that  no  earning 
power  was  proven  on  the  part  of  the  deceased.  This  is  based 
on  the  inference  that  the  deceased  was  a  wealthy  man,  living 
on  his  income.  Under  the  statute,  the  age  and  sex,  the  gen- 
eral health  and  intelligence  of  the  deceased,  his  habits  and 
capacity,  mental  and  physical,  to  earn  and  acquire  property, 
are  all  to  be  considered.  The  deprivation  of  his  affection 
and  society  cannot  be  taken  into  account.  This  would  in- 
clude skill  in  the  management  of   wealth,   or  capacity  to 
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manage  affairs,  which  would  be  of  advantage  to  an  estate, 
and  the  loss  of  which  would  prove  a  detriment  to  it  In 
view  of  all  the  circumstances,  we  are  unable  to  say  there 
was  error,  and  must  affirm  the  judgments,  or  judgment,  in 
both  cases. 

Liability  of  Railroad  Company  for  injuriat  CaiiMd  by  l>af«5tiva  8^tioiia 
and  Aooroachat.— Ensley  R.  Co.  v,  Chewning  (Ala.)  50  Am.  &Ene.  R.Cas. 

5  noLTs!  Woolwinc  /  Chesapeake  &  O.  ft.  Co.  (W.  Va.)  50  Id!  Z7.  note 
46 ;  Graham  v.  Pennsylvania  R.  Co.  (Pa.)  47  /^.  5^2.  note  528,  note  37  Id. 

kvidanea  at  to  Rapairt  and  Altarationt  aftar  Aeeidant.— See  Terre  Ha.ate 

6  I.  R.  Co.  V.  Clem,  (Ind.)  42  Am.  A  Eng.  R.  Cas.  329.  and  cases  cited  m 

"\icas$iva  Damaftt  for  Partonal  Injuries.— See  note.  46  Am.  A  Eng.  R. 
Cas.  667-679. 


United  States 

V. 

Trans-Missouri  Freight  Association. 

{U.  S.  Circuit  Court,  D,  Kansas,  F,  D.  Nov.  28,  1892.) 

Railroad  Traffic  At«>ciatlon— Contract  in  Restraint  of  Trader-Public  Pol- 
icy—Congressional Anti-Trust  Law.— An  agreement  between  a  number  of 
railroad  compaaies  constituting  a  traffic  association,  the  object  and  pur- 
pose of  which  is  to  maintain  just  and  reasonable  rates,  and  prevent  unjust 
discrimination  in  compliance  with  the  terms  of  the  I nteretate  Commerce 
Act,  by  furnishing  equal  facilities  for  the  interchange  of  traffic  between 
the  several  lines,  is  not  an  agreement,  combination,  or  conspiracy  in  re- 
straint of  trade,  in  violation  of  the  first  section  of  the  Act  of  Congress  of 
luly  2,  1890.  entitled  "An  Act  to  Protect  Trade  and  Commerce  against 
Unlawful  Restraint  and  Monopolies,"  commonly  known  as  the  "  Anti- 
Trust  Law." 

Same— Monopolization  of  Commerce.— The  public  is  not  entitled  to  free 
and  unrestricted  competition  between  railroad  companies,  but  is  only  en- 
titled to  a  free  and  healthy  competition,  and  therefore  there  is  nothing  in 
such  an  agreement  tending  to  create  a  monopoly  in  violation  of  the  second 
section  of  the  said  Act. 

Same— Transfer  of  Franchises  and  Corporate  Powers.- An  agreement 
between  a  number  of  railroad  companies  creating  a  traffic  association, 
whereby  each  company  maintains  its  organization  as  before,  elects  its 
officers,  operates  its  line,  and  gives  no  power  to  the  association  to  govern 
in  any  respect  the  operations,  or  method  of  transacting  the  business  of  the 
lines,  and  leaving  each  line  perfectly  free  to  transact  all  the  business  it 
can  secure,  and  in  its  own  way,  although  containing  a  provision  for  regu- 
lating changes  in  rates,  and  that  the  association  shall  consist  of  a  repre- 
sentative of  each  of  the  lines,  not  necessarily  a  officer  of  the  company, 
does  not  amount  to  a  transfer  of  the  franchises  and  corporate  powers  of 
the  different  railroad  companies,  and  is  not  forbidden  by  public  policy. 
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Congressional  Anti-Trust  Law — Application  to  Combinations  between  Rail, 
roads. — The  Act  of  Congress  of  July  2,  1890,  "To  Protect  Trade  against 
Unlawful  Restraint  and  Monopolies  "  does  not  apply  to  combinations  or 
agreements  between  railroad  companies.  ^ 

Submitted  upon  bill  and  answer. 

This  is  an  action  brought  by  the  District  Attorney  for  the 
District  of  Kansas,  under  the  direction  of  the  Attorney  Gen- 
eral, in  the  name  of  the  United  States  of  America,  aeainst 
the  Trans-Missouri  Freight  Association  and  eighteen  railroads 
constituting  that  association,  to  restrain,  enjoin  and  prohibit 
alleged  violations  of  the  Act  of  Congress  of  July  2,  1890,  "  An 
act  to  protect  trade  and  commerce  against  unlawful  restraints  • 
and  monopolies."    (26  U.  S.  Statutes  at  Large,  209.) 

The  substance  of  the  allegations  of  the  bill  is  as  follows  i 

First.  That  defendants  are  common  carriers,  incorporated 
under  public  statutes  of  the  States  and  of  the  United  States^ 
and  are  engaged  in  freight  business  between  and  among  the 
States  and  Territories  of  the  United  States ;  and  that  prior 
to  March  5, 1889,  each  of  the  defendants  owned,  operated  and 
controlled  separate  lines  of  railroad,  and  furnished  to  persons 
engap^ed  in  trade  and  commerce  amon|^  the  States  and  Ter- 
ritonesof  the  United  States  separate,  distinct  and  competing^ 
lines  of  transoortation  between  the  States  and  Territories  of 
the  United  States  lying  west  of  the  Missouri  river,  to  the 
Pacific  ocean ;  and  that  to  encourage  and  secure  the  benefit 
of  competing  lines  of  transportation  throughout  that  region 
of  country,  the  Government  of  the  United  States  and  the 
States  ana  Territories  within  that  region  had  granted  to  the 
defendants  public  franchises,  land  grants,  securities,  and  sub^ 
sidies  of  great  value. 

Second.  That  on  the  isth  day  of  March,  1889,  the  defend- 
ants, not  being  content  with  the  rates  of  freight  they  could 
receive  with  free  competition  among  themselves,  but  contriv- 
ing  and  intending,  unjustly  and  oppressively,  to  establish  and 
maintain  arbitrary  rates  of  freight  and  transportation  in  the 
interstate  commerce  throughout  the  region  aforesaid,  did 
combine,  conspire,  confederate,  and  unlawfully  agree  to- 
gether,  and  enter  into  a  written  agreement  and  contract 
known  as  the  "  Memorandum  of  Agreement  of  the  Trans- 
Missouri  Freight  Association." 

By  the  terms  of  this  agreement  the  association  has  con- 
trol  of  all  competitive  traffic  between  points  in  that  region 
of  country  lying  west  of  a  line  commencing  at  the  95th  meri- 
dian, on  the  Gulf  of  Mexico,  and  running  north  to  Red 
river,  and  thence  to  the  eastern  boundary  of  the  Indian 
Territory ;  thence  along  the  eastern  line  of  said  Territory 
and  of  the  State  of  Kansas  to  Kansas  City,  Mo. ;  thence  by- 
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the  Missouri  river  to  the  Montana  line ;  thence  to  the  interna- 
tional line  between  this  country  and  the  British  possessions. 
The  association  acts  by  a  board,  created  by  each  company 
appointing  one  person  to^epresent  it  in  the  association,  and 
the  several  railroad  companies,  members  of  the  association," 
resigfned  to  it  the  power  to  establish  and  maintain  rules,  reg- 
ulations and  rates  on  all  competitive  traffic,  through  and  local, 
in  that  region  of  country.  The  association  is  given  power 
to  punish,  by  fine,  any  member  that  reduces  a  rate  fixed  by 
the  association. 

Third,  That  on  the  ist  da^  of  April,  1889,  said  agreement 
'  took  effect,  and  that  ever  since  said  time,  by  reason  of  said 
agreement  and  combination  and  association,  and  under  duress 
of  the  fines  and  penalties  prescribed  by  the  articles  thereof, 
-each  and  all  of  the  defendants  have  put  into  force  and  main- 
tain tariffs  and  rates  of  freight  fixed  by  said  association; 
and  that  the  officers  and  agents  of  said  railroad  companies 
have  ever  since  said  time  refused  to  put  into  force  reasona- 
ble rates  of  freight,  based  upon  the  cost  of  construction  and 
operation  of  their  several  lines  of  railroad,  and  other  proper 
•elements  to  be  considered  in  the  making  of  freight  rates ;  and 
that  the  people  engaged  in  trade  and  commerce  in  said 
region  of  country  are,  by  means  of  said  association,  deprived 
of  rates  of  freight  and  the  benefits  and  facilities  that  might 
reasonably  be  expected  to  fl6w  from  free  competition  be- 
tween said  several  lines  of  transportation :  whereby  the  said 
freight  traffic  within  said  region  is  monopolized,  restrained, 
injured  and  retarded  by  said  defendants  by  means  of  and 
through  the  instrumentality  of  the  said  Trans-Missouri 
Freight  Association. 

Fourth.  That  on  the  2d  day  of  July,  1890,  an  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and 
monopolies,  enacted  by  Congress,  was  duly  approved,  and 
became  a  law  governing  the  defendants  in  the  freight  traffic 
pertaining  to  interstate  commerce  throughout  the  United 
States,  and  that  said  association  is  in  violation  of  said  act, 
notwithstanding  which  said  defendants  still  continue  to  act 
in  and  maintain  the  arbitrary  rates  of  freight  fixed  by  said 
Trans-Missouri  Freight  Association. 

Fifth,  Wherefore,  the  complainant  prays  the  court  that 
«aid  defendants,  and  each  and  all  of  them,  be  enjoined  and 
prohibited  from  further  agreeing,  combining,  conspiring  and 
acting  together  to  maintain  rules  and  regulations  and  rates 
for  carrying  freight  upon  their  several  fines  of  railroad  to 
hinder  trade  and  commerce  between  the  States  and  Territo- 
ries of  the  United  States,  and  that  they  be  enjoined  and 
prohibited  from  continuing  in  a  combination,  association  or 
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conspiracy  to  deprive  the  people  engaged  in  trade  and  com- 
merce among  the  States  and  1  erritories  of  the  United  States 
of  such  facilities,  rates  and  charges  of  freight  transportation 
as  will  be  attained  by  free  and  unrestrained  competition  be- 
tween said  several  lines  of  railroad;  and  that  saici  defendants 
be  enjoined  and  prohibited  from  agreeing,  combining,  con- 
spiring  and  acting  together  to  monopolize,  or  attempting  to 
monopolize,  freight  traffic  in  the  States  and  Territories  oithe 
United  States ;  and  that  said  defendants,  and  all  of.  them,  be 
enjoined  and  prohibited  from  agreeing,  combining,  conspiring 
and  acting  together  to  prevent  each  or  any  ol  their  asso- 
ciates from  carrying  freight  and  commodities  in  the  trade 
and  commerce  between  the  States  and  Territories  of  the 
United  States  at  such  rates  as  shall  be  voluntarily  fixed  by 
the  officers  and  agents  of  each  of  said  roads  acting  indepen- 
dently and  separately  in  its  own  behalf. 

The  real  gist  of  the  bill  may  be  stated  as  follows :  That 
defendants  are  common  carriers,  owning,  operating  and 
maintaining  independent  lines  of  railroad  under  and  by  virtue 
of  charters  granted  by  public  statutes,  and  engaged  in  the 
freight  traffic  between  the  States,  and  that  they  have  formed, 
and  still  maintain, an  association  which  is  unlawful  in  this: 

1.  Because  it  suppresses  competition  between  the  separate 
and  independent  companies,  which,  without  said  agreement, 
would  furnish  to  the  public  c6mpetitive  lines  of  transporta- 
tion  throughout  said  region  of  country,  and  between  the 
States  and  Territories  thereof. 

2.  Because  it  places  the  power  to  establish  and  maintain 
rates,  rules  and  regulations  governing  the  freight  traffic  on 
all  railroads  controlled  by  the  members  of  said  association  in 
the  hands  of  a  single  board,  and  in  the  hands  of  an  unauthor- 
ized and  irresponsible  agency,  whereas,  the  officers  and  agents 
of  each  of  saia  companies  are  required  by  law  to  fix  and  estab- 
lish rates,  rules  ana  regulations  governing  the  freight  traffic 
on  their  railroad,  and  therefore  monopolizes,  and  attempts 
to  monopolize  in  the  hands  of  the  Trans-Missouri  Freight 
Association,  all  of  the  freight  traffic  in  the  interstate  com- 
merce  in  said  regfion  of  country  described. 

All  portions  of  the  memorandum  of  agreement  which  are 
deemed  pertinent  to  this  controversy  are  set  out  in  the  bill. 
The  defendants  have  admitted  the  agreement  in  their  an- 
swers. A  copy  of  it,  as  set  forth  in  the  answers  of  the  defend- 
ants, is  as  follows : 

Memorandum  of  Agreement,  Made  and  entered  into 
this  fifteenth  day  of  March,  1889,  by  and  between  the  follow- 
ing railroad  companies,  viz. : 
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Atchison,  Topeka  &  Sauta  Fe  R.  R., 

Chicago,  Rock  Island  &  Pacific  Ry., 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  Ry., 

Burlington  &  Missouri  River  R.  R.  in  Nebraska, 

Denver  &  Rio  Grande  R.  R., 

Denver  &  Rio  Grande  Western  Ry., 

Fremont,  Elkhorn  &  Missouri  Valley  R.  R., 

Kansas  City,  Ft.  Scott  &  Memphis  R.  R., 

Kansas  City,  St.  Joseph  &  Council  Bluffs  R.  R., 

Missouri  Pacific  Ry., 

Sioux  City  &  Pacific  R.  R.,  , 

St.  Joseph  &  Grand  Island  R.  R., 

St.  Louis  &  San  Francisco  Ry,, 

Union  Pacific  Ry., 

Utah  Central  Ry., 
and  such  other  companies  as  may  hereafter  become  parties 
hereto. 

Witnesseth :  For  the  purpose  of  mutual  protection,  by  es- 
tablishing and  maintainmg  reasonable  rates,  rules  and  regu- 
lations on  all  freight  traffic,  both  through,  and  local,  the  sub- 
scribers do  hereby  form  an  association,  to  be  known  as  the 
Trans-Missouri  Freight  Association,  and  agree  to  be  gov- 
erned  by  the  following  provisions : 

ARTICLE    I. 

The  traffic  to  be  included  in  the  Trans-Missouri  Freight 
Association  shall  be  as  follows: 

1.  All  traffic  competitive  between  any  two  or  more  mem- 
bers hereof,  passing  between  points  in  the*  foRowing  de- 
scribed territory :  Commencing  at  the  Gulf  of  Mexico,  on  the 
95th  meridian,  thence  north  to  the  Red  river ;  thence  via 
that  river  to  the  eastern  boundary  line  of  the  Indian  Terri- 
tory ;  thence  north  by  said  boundary  line  and  the  eastern 
line  of  the  State  of  Kansas  to  the  Missouri  river  at  Kansas 
City;  thence  via  the  said  Missouri  river  to  the  point  of 
intersection  of  that  river  with  the  eastern  boundary  of  Mon- 
tana ;  thence  via  the  said  eastern  boundary  line  to  the  inter- 
national  line — the  foregoing  to  be  known  as  the  "  Missouri 
River  line  ;'*  thence  via  said  international  line  to  the  Pacific 
coast ;  thence  via  the  Pacific  coast  to  the  international  line 
between  the  United  States  and  Mexico;  thence  via  said  in- 
ternational line  to  the  Gulf  of  Mexico  ;  and  thence  via  said 
Gulf  to  the  point  of  beginning,  including  business  between 
points  on  the  boundary  line  as  described. 

2.  All  freight  traffic  originating  within  the  territory  as  de- 
fined in  the  first  section  when  destined  to  points  east  of  the 
aforesaid  Missouri  river  line. 
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Exceptions  : 

{a)  The  D.  &  R.  G.  and  the  D.  &  R.  G.  W.,  except  their 
business  to  and  from  points  in  Colorado  west  of  the  D.  & 
R.  G.  line  between  Denver  and  Trinidad ;  also  business  via 
their  lines  between  points  in  Colorado  and  points  in 
Utah. 

All  local  business  between  Denver  and  Trinidad  and  inter- 
mediate points ;  all  local  business  of  the  A.  T.  &  S.  F.  be- 
tween Pueblo  and  Canon  City,  Colo.;  all  stone  traffic  having 
both  origin  and  destination  within  the  State  of  Colorado. 

The  jurisdiction  of  this  association,  in  so  far  as  the  business 
of  the  Denver  &  Rio  Grande  Railroad  and  the  Denver  &  Rio 
Grande  Western  Railway  Companies  is  concerned,  covers 
the  following  traffic,  namely  : 

All  freight  traffic  to,  from  or  through  all  common  or  junc- 
tion points  in  the  States  of  Nebraska  and  Kansas  and  the  In> 
dian  Territory,  originating  at  or  destined  to  Denver,  Colo- 
rado Springs,  Pueblo,  or  Trinadad. 

All  freight  traffic  between  Ogden,  Spanish  Fork  and  inter 
mediate  points  on  the  one  hand,  and.  to,  from  or  through 
points  in  Kansas  or  Nebraska  upon  or  east  of  the  103d  me- 
ridian, on  the  other  hand. 

Traffic  which  may  be  excluded  under  the  application  of 
the  above  is  only  such  as  may  be  delivered  to  or  received  from 
the  Denver  &  Rio  Grande  Railroad  and  Denver  &  Rio  Grande 
Western  Railway. 

{6)  Traffic  included  in  the  Trans-Continental  and  Interna- 
tional Association. 

(c)  Traffic  passing  between  points  in  Kansas  or  Nebraska 
and  Mississippi  river  points,  Carondelet  and  south  ;  also 
traffic  passing  between  points  in  Kansas  or  Nebraska  and 
points  m  the  Southern  States  east  of  the  Mississippi  river 
and  south  of  the  south  line  of  Kentucky  and  Virgmia,  re- 
gardless of  the  route  by  which  the  business  crosses  the  Mis- 
sissippi or  Ohio  rivers. 

(d)  Traffic  passing  between  Missouri  river  points  and 
points  in  the  territory  east  of  said  river. 

(/)  All  traffic  to  points  on  the  Northern  Pacific  and  Man- 
itoba Railways. 

(/)    Traffic  to  points  in  Arkansas. 

{g)  Coal,  stone  and  gravel  from  Colorado,  Wyoming,  and 
Dakota,  to  points  in  Kansas  and  Nebraska,  and  to  Sioux 
City,  Council  Bluffs,  or  Pacific  Junction,  Iowa,  St.  Joseph, 
Kansas  City,  or  Boswell,  Missouri. 

(A)  The  interchange  of  traffic  with  the  Colorado  Midland 
and  South  Park  Companies,  to  or  from  Aspen,  Colorado, 
Glenwood  Springs,  Colorado,  and  intermediate  points,  in* 
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eluding  coal  branches  therefrom,  and  Buena  Vista,  Colorado, 
and  Leadville,  Colorado. 
(1)     Business  to  and  from  Florence,  Colorado,  by  all  lines. 

ARTICLE  IL 

Section  i.  The  association  shall,  by  unanimous  vote, 
elect  a  chairman  of  the  organization.  Tne  chairman  may  be 
removed  by  a  two-thirds  vote  of  the  members. 

Sec.  2.  There  shall  be  regular  meetings  of  the  association 
at  Kansas  City,  unless  notice  shall  be  given  by  the  chairman 
that  the  business  to  be  transacted  does  not  warrant  calling 
the  members  together,  which  notice  shall  be  ^iven  not  less 
than  four  days  before  the  day  set  for  the  meeting.  When  a 
meeting — regular  or  special — is  convened,  it  shall  be  incum- 
bent upon  each  party  hereto  to  be  represented  by  some  offi- 
cer authorized  to  act  definitely  upon  any  and  all  questions 
to  be  considered.  Each  road  shall  designate  to  the  chair- 
man one  person  who  shall  be  held  personally  responsible  for 
rates  on  that  road.  Such  person  snail  be  present  at  all  reg- 
ular meetings,  when  possible,  and  shall  represent  his  road, 
unless  a  superior  officer  is  present.  If  unable  to  attend,  he 
shall  send  a  substitute  with  written  authority  to  act  upon  all 

auestions,  which  may  arise,  and  the  vote  ot  such  substitute 
[lall  be  binding  upon  the  company  he  represents. 

Sec.  3.  A  committee,  shall  be  appointed  to  establish  rates, 
rules  and  regulations  on  the  traffic  subject  to  this  association, 
and  to  consider  changes  therein,  and  make  rules  for  meeting 
the  competition  of  outside  lines.  Their  conclusions,  when 
unanimous,  shall  be  made  effective  when  they  so  order,  but 
if  they  differ,  the  question  at  issue  shall  be  referred  to  the 
mana&^ers  of  the  lines  parties  hereto  ;  and  if  they  disagree,  it 
shall  be  arbitrated  in  tne  manner  provided  in  article  VII. 

Sec.  4.  At  least  five  day's  written  notice  prior  to  each 
monthly  meeting  shall  be  given  the  chairman  of^any  proposed 
reduction  in  rates  or  change  in  any  rule  or  regulation  gov- 
erning freight  traffic  ;  eight  days  in  so  far  as  applicable  to 
the  traffic  of  Colorado  or  Utah. 

Sec.  5.  At  each  monthly  meeting  the  association  shall 
consider  and  vote  upon  all  changes  proposed,  of  which  due 
notice  has  been  given,  and  all  parties  shall  be  bound  by  the 
decision  of  the  association,  so  expressed,  unless  then  and 
there  the  parties  shall  give  the  association  definite  written 
notice  that,  in  10  days  thereafter,  they  shall  make  such  mod- 
ification, notwithstanding  the  vote  of  the  association  ;  Pro- 
vided, That  if  the  member  giving  notice  of  change  shall  fail 
to  be  represented  at  the  meeting,  no  action  shall  be  taken  on 
its  notice,  and  the  same  shall  be   considered    withdrawn. 
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Should  any  member  insist  upon  a  reduction  of  rate  against 
the  views  of  the  majority,  or  if  the  majority  favor  the  same, 
and  if,  in  the  judgment  of  such  majority,  the  rate  so  made 
affects  seriously  the  rates  upon  othertramc,  then  the  associa- 
tion may,  by  a  majority  vote,  upon  such  other  traffic  put 
into  effect  corresponding  rates  to  take  effect  on  the  same  oay. 
By  unanimous  consent,  any  rate,  rule  or  regulation  relating 
to  freight  traffic  may  be  modified  at  any  meeting  of  the  as- 
sociation without  previous  notice. 

Sec.  6.  Notwithstanding  anything  in  this  article  contained, 
each  member  may  at  its  peril,  make  at  any  time,  without  pre- 
vious notice,  such  rate,  rule  or  regulation  as  may  be  neces- 
sary to  meet  the  competition  of  lines  not  members  of  the 
association,  giving  at  the  same  time  notice  to  the  chairman 
of  its  action  in  the  premises.  If  the  chairman,  upon  investi- 
gation, shall  decide  that  such  rate  is  not  necessary  to  meet 
the  direct  competition  of  liftes  not  members  of  the  associa- 
tion and  shall  so  notify  the  road  making  the  rate,  it  shall 
immediately  withdraw  such  rate.  At  the  next  meeting  of 
the  association  held  after  the  making  of  such  rate,  it  shall  be 
reported  to  the  association,  and  if  the  association  shall  decide 
by  a  two-thirds  vote  that  such  rate  was  not  made  in  good 
faith  to  meet  such  competition,  the  member  offending  shall 
be  subject  to  the  penalty  provided  in  section  8  of  this  article. 
If  the  association  shall  decide  by  a  two-thirds  vote  that  such 
rate  was  made  in  good  faith  to  meet  such  competition  it  shall 
be  considered  as  authority  for  the  rate  so  maae. 

Sec.  7.  All  arrangements  with  connecting  lines  for  the 
division  of  through  rates  relating  to  traffic  covered  by  this 
agreement  shall  be  made  by  authority  of  the  association: 
Provided,  ho7vever,  That  when  one  road  has  a  proprietary 
interest  in  another,  the  divisions  between  such  roads  shall  be 
what  they  may  elect,  and  shall  not  be  the  property  of  the 
association :  Provided  further.  That  as  regards  traffic  con- 
tracts at  this  date  actually  existing  between  lines  not  having 
common  proprietary  interests,  the  same  shall  be  reported,  so 
far  as  divisions  are  concerned,  to  the  association,  to  the  end 
that  divisions  with  competing  lines  may,  if  thought  advisable 
by  them,  be  made  on  equally  favorable  terms. 

Sec.  8.  It  shall  be  the  duty  of  the  chairman  to  investigate 
all  apparent  violations  of  the  agreement,  and  to  report  his 
findings  to  the  managers,  who  shall  determine,  by  a  majority 
vote  (the  member  against  whom  complaint  is  made  to  have 
no  vote),  what,  if  any,  penalty  shall  be  assessed,  the  amount 
of  each  fine  not  to  exceed  one  hundred  dollars,  to  be  paid  to 
the  association.  If  any  line  party  hereto  agrees  with  a  ship- 
per, or  any  one  else,  to  secure  a  reduction  or  change  in  rates, 
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or  change  in  the  rules  and  regulations,  and  it  is  shown  upon 
investigation  by  the  chairman  that  such  an  arrangement  was 
effected,  and  traffic  thereby  secured,  such  action  shall  be  re- 
ported  to  the  managers,  wKo  shall  determine,  as  above  pro- 
vided, what,  if  any,  penalty  shall  be  assessed. 

Sec.  9.  When  a  penalty  shall  have  been  declared  against 
any  member  of  this  association,  the  chairman  shall  notify  the 
managing  officer  ot  said  company  that  such  fine  has  been  as- 
sessed, and  that  within  ten  days  thereafter  he  will  draw  for 
the  amount  of  the  fine;  and  the  draft,  when  presented,  shall 
be  honored  bv  the  company  thus  assessed. 

Sec.  10.  All  fines  collected  to  be  used  to  defray  the  ex- 
penses of  the  association,  the  oflfending  party  not  to  be  bene- 
fitted by  the  amounts  it  may  pay  as  fines. 

Sec.  II.  Any  member  "not  present  or  fully  represented  at 
roll  call  of  general  or  special  meetings  of  the  freight  associa- 
tion, of  which  due  and  proper  notice  has  been  given,  shall  be 
fined  one  dollar,  to  be  assessed  against  his  company,  unless  he 
shall  have  previously  filed  with  the  chairman  notice  of  ina- 
bility to  be  present  or  represented. 

ARTICLE   III. 

The  duties  and  powers  ot  the  chairman  shall  be  as  follows: 

Section  i.  He  shall  preside  at  all  meetings  of  the  associa- 
tion, and  make  and  keep  a  record  thereof,  and  promulgate 
such  of  said  proceedings  as  may  be  necessary  to  inform  the 
parties  hereto  of  the  action  taken  by  the  association. 

Sec.  2.  He  shall  at  all  times  keep  and  publish  for  the  use 
of  the  members  a  full  record  of  the  rates,  rules  and  regula- 
tions  prevailing  on  all  lines  parties  hereto  on  business  covered 
by  this  agreement ;  and  each  of  the  parties  hereto  agrees  to 
furnish  such  number  of  copies  of  the  rates,  rules  and  regula- 
tions issued  by  it  as  the  chairman  may  require. 

Sec.  3.  He  shall  construe  this  agreement,  and  all  resolutions 
adopted  thereunder,  his  construction  to  be  binding  until 
changed  bv  a  majority  vote  of  the  association. 

Sec.  4.  tie  shall  publish  in  joint  form  all  rates,  rules  and 
regulations  which  are  general  in  their  character  and  apply 
throughout  the  territot*y  of  the  association,  and  shall  also 
publish,  in  the  manner  above,  such  rates,  rules  or  regulations 
applying  on  traffic  common  to  two  or  more  lines  as  may  be 
agreed  upon  by  the  lines  in  interest. 

Sec.  5.  He  shall  be  furnished  with  copies  of  all  way-bills 
for  freight  carried  under  this  agreement,  when  called  for, 
and  shall  furnish  such  statistics  as  may  be  necessary  to 
give  members  general  information  as  to  the  traffic  moved, 
subject  to  the  provisions  of  the  Interstate  Commerce  Rail- 
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way   Association  agreement  as  to   lines   members   thereof. 

Sec.  6.  He  shall  render  to  each  member  of  the  association 
monthly  statements  of  the  expenses  of  the  association,  show- 
ing the  proportions  due  from  each,  and  shall  make  drafts  on 
the  members  for  the  different  amounts  thus  shown  to  be 
due. 

Sec  7.  He  shall  hear  and  determine  all  charges  of  viola- 
tions of  this  agreement,  and  assess,  collect  and  dispose  of  the 
fines  for  such  violations,  as  provided  for  herein. 

Sec.  8.  The  chairman  shall  be  empowered  to  authorize  lines 
in  the  association  to  meet  the  rates  of  another  line  or  other 
lines  in  the  association  when  in  his  judgment  siich  action  is 
justified  by  the  circumstances ;  this,  however,  not  to  act  in 
any  way  as  an  indorsement  of  an  unauthorized  rate  made  by 
any  member. 

Sec  9.  Only  the  parties  interested  shall  vote  upon  ques- 
tions arising  under  the  agreement,  and  in  case  of  doubt  the 
chairman  shall  decide  as  to  whether  any  party  is  so  interested 
or  not,  subject  to  appeal,  as  provided  by  section  3,  article  HI, 
of  the  agreement. 

ARTICLE  IV. 

Any  willful  underbilling  in  weights,  or  billing  of  freight  at 
wrong  classification,  shall  be  considered  a  violation  of  this 
agreement;  and  the  rules  and  regulations  of  any  weighing 
association  or  inspection  bureau,  as  established  by  it  or  as 
■enforced  by  its  officers  and  agents,  shall  be  considered  bind- 
ing  under  the  provisions  of  this  agreement,  and  amy  willful 
violation  of  them  shall  be  subject  to  the  penalties  provided 
herein. 

ARTICLE   v. 

The  expenses  of  the  association  shall  be  borne  by  the  sev- 
eral parties  in  such  proportion  as  may  be  fixed  by  the  chair- 
man. Any  member  not  satisfied  with  the  allotment  so  made 
may  appeal  to  the  association,  which  shall,  at  its  first  regular 
meeting  thereafter,  determine  the  matter,  which  may  be  done 
by  a  two-thirds  vote  of  the  members. 

ARTICLE  VI. 

There  shall  be  an  executive  committee  of  three  members, 
to  be  elected  by  unanimous  vote.  The  committee  shall  ap- 
prove the  appointment  and  salaries  of  necessary  employes, 
except  that  of  the  chairman,  and  authorize  all  disbursements. 
All  action  of  this  committee  shall  be  unanimous. 

ARTICLE  VII. 

In  case  the  managers  of  the  lines  parties  hereto  fail  to  agree 
upon  any  question  arising  under  this  agreement  that  shall  be 
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brought  before  the  association,  it  shall  be  referred  to  an  ar- 
bitration board  which  shall  consist  of  three  members  of  the 
executive  board  of  the  Interstate  Commerce  Railway  Asso- 
ciation:  Provided^  liowever.  That  in  case  of  arbitration  ia 
which  the  members  of  this  association  only  are  interested^ 
they  may,  by  unanimous  vote,  substitute  a  special  board. 

ARTICLE  VIII. 

This  agreement  shall  take  effect  April  i,  1889,  subject 
thereafter  to  30  days'  notice  of  a  desire  on  the  part  of  any 
line  to  withdraw  from  or 'amend  the  same. 

/.  W.  Ady,  U.  S.  Dist.  Attorney,  and  S.  R,  Peters,  for  com- 
plainant. 

George  R.  Peck,  B.  P.    Waggener,    Wolcott  &  Vails,    Wallace 
Pratt,  y,  P,  Dana,   Spencer,  Burnes  &  Mosman,  J,  D,  Strongs 
W.  F.  Guthrie,  y.  M.  Thurston,  A.  L.    Williams,  N.  H.  Loomis, 
R.  W.  Blair,   John   R.   Hawley,    W.  F.  Evans,  M.  A.   Low^ 
James  Hagirman  and  T.  M.  Sedgwick,  for  defendants. 

RiNER,  J. — This  is  a  bill  in  equity  brought  by  the  United 
States  Attorney  for  the  District  of  Kansas  by  direction  of 
ciM  itoud     ^^  Attorney  General  in  the  name  of  the  United 

States  against  the  Trans-Missouri  Freight  Associa- 
tion and  eighteen  railway  companies  which,  it  is  alleged  ia 
the  bill,  constitute  that  Association. 

The  object  and  purpose  of  the  bill  is  to  obtain  a  decree  de» 
daring  said  Freignt  Association  dissolved,  and  enjoined  de* 
fendants,  and  each  of  them,  from  carrying  out  the  terms  of  a 
certain  Memorandum  of  Agreement  entered  into  by  and  be- 
tween the  eighteen  railway  companies,  forming  this  associar 
tion,  which  agreement  it  is  alleged  is  unlawful  because  main* 
tained  by  said  railway  companies  in  violation  of  an  act  of 
Congress,  entitled,  "  An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies  *'  approved  July 
2nd,  1890. 

It  is  alleged  in  the  bill  that  the  defendants  (the  eighteen 
railway  companies)  are  common  carriers  incorporated  under 

public  statutes  of  several  states  and  of  the  United 
biiiT*'  *"*  *  States,  and  are  engaged  in  moving,  carrying  and 

transporting  freight  and  commodities  in  the  com- 
merce,  trade  and  traffic  which  is  continuously  carried  o» 
among  and  between  the  several  states  of  the  United  States 
and  among  and  between  the  several  states  and  territories  of  the 
United  States  and  between  the  states  and  territories  of  the 
United  States  and  foreign  countries,  and  that  prior  to  March 
15th,  1889,  each  of  the  defendants,  railway  companies,  owned^ 
operated  and  controlled  separate  lines  of  railroad  and  fur* 
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nished  to  persons  engaged  in  trade  and  others,  among  the 
states  and  territories  of  the  United  States,  separate,  distinct 
and  competing  lines  of  transportation  between  the  states  and 
territories  of  the  United  States  lying  west  of  the  Missouri 
river  and  east  of  the  Pacific  Ocean,  and  that  to  encourage 
and  secure  the  benefit  of  the  competing  lines  of  transporta- 
tion throughout  that  region  of  country,  the  government  of 
the  United  States  and  the  states  and  territories  within  the 
region  just  mentioned  had  granted  to  the  defendants  public 
franchises,  land  grants,  securities  and  subsidies  of  great  value. 

That  on  the  15th  dajr  of  March,  1889,  the  defendant  rail- 
way companies,  not  being  content  with  the  rates  of  freight 
they  could  receive  with  free  competition  among  themselves, 
but  contriving  and  intending  unjustly  and  oppressively  to 
establish  and  maintain  arbitrary  rates  of  freight  and  trans- 
portation  in  the  interstate  commerce,  throughout  said  region, 
did  combine,  conspire,  confederate  and  unlawfullv  agree  to- 
gether and  did  enter  into  a  written  agreement  and  contract, 
known  as  the  Memorandum  of  Agreement  of  the  Trans- 
Missouri  Freight  Association,  by  the  terms  of  which  said 
agreement  the  association  has  control  of  all  competitive 
traffic  between  points  in  that  region  of  country  lying  west  of 
a  line  commencing  at  the  95th  meridian  on  the  Gulf  of  Mexico 
and  running  north  to  the  Red  River  and  thence  to  the  east- 
ern boundary  of  the  Indian  Territory  ;  thence  along  the 
•eastern  line  of  said  territory  and  of  the  State  of  Kansas  to 
Kansas  City,  Missouri ;  thence  by  the  Missouri  River  to  the 
point  of  intersection  of  that  river  with  the  eastern  boundary 
of  Montana;  thence  by  said  eastern  boundary  line  to  the 
international  line  between  this  country  and  the  British  Pos- 
sessions. 

That  the  said,  association  acts  by  a  board  created  by  each 
company  appointing  one  person  to  represent  it  in  the  associa- 
tion and  that  the  several  railway  companies,  members  of  the 
association,  gave  to  the  association  the  power  to  establish  and 
maintain  rules,  regulations  and  rates  on  all  competitive  traf- 
fic, through  and  local,  within  the  region  of  country  de- 
scribed in  the  agreement,  and  that  said  association  by  the 
terms  of  the  agreement  is  given  the  power  to  punish  by  fine 
any  member  that  reduces  the  rate  fixed  bv  the  association. 

It  is  further  alleged  in  the  bill  that  tlie  said  agreement 
took  effect  on  the  first  day  of  April,  1889,  and  that  ever  since 
that  time  the  said  railway  companies  by  reason  of  said  agree- 
ment and  combination  and  under  duress  of  the  fines  and  pen- 
alties prescribed  in  the  articles  of  agreement,  have  put  in 
force  and  maintained,  and  now  maintain,  tariffs  and  rates  of 
freight  fixed  by  said  association ;  and  that  the  officers  and 
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agents,  of  said  railway  companies,  have  ever  since'  said 
agreement  took  effect,  refused  to  put  in  force  reasonable 
rates  of  freight  based  upon  the  cost  of  construction  and  oper- 
ation of  their  several  lines  of  railroad  and  other  proper  ele- 
ments to  be  considered  in  the  making  of  freight  rates,  and 
that  the  people  engaged  in  trade  and  commerce  within  the 
region  of  country  mentioned  in  said  articles  of  agreement^ 
are  by  reason  of  said  combination  and  association  deprived 
of  rates  of  freight,  benefits  and  facilities  which  might  reason- 
ably be  expected  to  flow  from  free  competition  between  said 
several  lines  of  transportation. 

It  is  further  alleged  in  the  bill,  that  notwithstanding  said 
association  is  in  violation  of  the  act  of  Congress  of  July  2nd^ 
1890,  said  defendants  since  the  date  of  said  act  have,  and  still 
continue  to  maintain,  the  arbitrary  rates  of  freight  fixed  by 
the  said  Trans-Missouri  Freight  Association  to  the  gi'eat  in- 
jury and  prejudice  of  the  public  and  to  the  people  of  the 
United  States. 

Then  follows  the  prayer,  that  the  defendants  and  each  of 
them  be  enjoined  from  further  agreeing,  combining,  conspir- 
ing and  acting  together  to  maintain  rules  and  regulations  for 
carrying  freight  upon  their  several  lines  of  railroad  to  hinder 
trade  and  commerce  between  the  states  and  territories  of 
the  United  States ;  and  that  they  be  enjoined  from  continu- 
ing  in  a  combination,  association  or  conspiracy  to  deprive  the 
people  engaged  in  trade  and  commerce  among  the  states  and 
territories  ofthe  United  States  of  such  facilities,  rates  and 
charges  of  freight  and  transportation  as  will  be  attained  by 
free  and  unrestrained  competition  between  said  several  lines 
of  railroad,  and  that  said  defendants  be  enjoined  from  agree- 
ing, combining^,  conspiring  and  acting  together  to  monopol- 
ize orattemptmgto  monopolize  freight  traffic  in  the  states  and 
territories  of  the  United  States,  and  that  all  and  each  of  them 
be  enjoined  from  agreeing,  combining,  conspiring  and  acting" 
together  to  prevent  each  or  any  of  their  associates,  in  said 
agreement,  from  carrying  freight  and  commodities  in  the 
trade  and  commerce  between  the  states  and  territories  of  the 
United  States  except  at  such  rates  as  shall  be  voluntarily  fixed 
by  the  officers  and  agents  of  each  of  said  roads  acting  inde- 
pendently and  separatelv  in  its  own  behalf. 

The  defendants,  the  Missouri,  Kansas  and  Texas  Railway 
Company,  the  Chicago,  Kansas  and  Nebraska  Railway  Com- 
pany and  the  Denver,  Texas  and  Fort  Worth  Rail- 
DefeBdaau  road  Company  have  filed  answers  denying  that 
Miwer.  ^j^^y  were  members  of  the  Trans-Missouri  Freight 

Association.  The  other  fifteen  companies  have  each  filed  a 
separate  answer,  but  as  they  are  substantially  the  same,  as  to 
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the  facts,  it  will  not  be  necessary  to  refer  to  them  separately. 

They  each  admit  that  they  are  common  carriers  engaged 
in  transporting  persons  and  property  among  the  several  states 
and  territories  of  the  United  States  and  allege  that,  as  such 
common  carriers,  they  are  subject  to  the  provisions  of  the 
act  of  Congress  approved  February  4th,  1887,  entitled,  "An 
act  to  regulate  commerce  "  with  the  various  amendments 
thereof  and  additions  thereto,  and  that  said  act  and  the  amend- 
ments constitute  the  system  of  regulation  which  has  been  es- 
tablished  by  Congress  for  the  common  carrier  subject  to  said 
act,  and  they  deny  that  they  are  subject  to  the  provisions  of 
the  act  of  Congress,  entitled,  **  An  act  to  protect  trade  and 
commerce  against  unlawful-  restraints  and  monopolies,"  ap- 
proved July  2nd,  1890. 

Further  answering  the  defendants  admit  that  they  severally 
own,  control  and  operate  separate  and  distinct  lines  of  rail- 
road fitted  up  for  carrying  on  business  as  common  carriers  of 
freight  independently  and  disconnectedly  with  each  other 
except  that  common  interest  exists  between  certain  of  the 
companies  named  in  the  answer. 

It  is  further  admitted  by  the  defendants  that  the  lines  of 
road  mentioned  in  the  bill  are  lines  of  transportation  and  com- 
munication engaged  in  freight  traffic  between  and  among  the 
states  and  territories  of  the  United  States,  having  through 
lines  for  freight  traffic  in  that  region  of  country  lying  west  of 
the  Mississippi  and  Missouri  rivers  and  east  of  the  Pacific 
Ocean,  but  deny  that  they  are  the  only  such  lines  and  allege 
that  there  are  several  others,  naming  them. 

It  is  further  admitted  that  prior  to  the  organization  of  the 
Freight  Association,  the  defendants  furnished  to  the  public, 
and  persons  engaged  in  trade,  traffic  and  commerce  between 
the  several  states  and  territories  of  the  United  States  and 
countries  named  in  the  bill,  separate,  distinct  and  competitive 
lines  of  transportation  and  communication,  and  allege  that 
they  still  continue  to  do  so. 

It  is  further  admitted  that  some  of  the  roads  mentioned  in 
the  bill  received  aid  by  land  grants  from  the  United  States 
and  others  received  aid  from  the  states  and  territories  by 
loans  of  credits,  donations  of  depot  sites  and  rights  of  way 
and  in  a  few  cases  by  investments  of  money,  and  the  people 
of  the  said  states  and  territories  to  a  limited  extent  made  in- 
vestments  in  the  stocks  and  bonds  in  some  of  said  railroads, 
while  other  of  the  lines  mentioned  in  the  bill,  were  almost 
entirely  constructed  by  capital  furnished  by  non-residents  of 
said  region. 

It  is  further  admitted  that  the  purpose  of  said  land  grants, 
loans,  donations  and  investments  was  to  obtain  the  construe* 
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tion  of  competitive  lines  of  transportation  and  communication 
to  the  end  that  the  public  and  people  engaged  in  trade  and 
commerce  throughout  said  region  of  country  might  have  the 
facilities  afforded  by  railways  in  communicating  with  each 
other  and  with  other  portions  of  the  United  States  and  with 
the  world,  and  denies  that  they  were  granted  for  any  other 
purpose. 

Defendants  further  admit  the  formation  on  or  about  March 
15th,  1889,  ^f  ^h^  voluntary  association  described  in  the  bill 
as  the  Trans-Missouri  Freight  Association. 

Further  answering  defendants  deny  that  they  were  not 
content  with  rates  prevailing  at  the  date  of  agreement ;  they 
deny  any  intent  to  unjustly  increase  rates  and  deny  that  said 
agreement  destroyed,  prevented  or  illegally  limited  or  in- 
fluenced  competition;  they  deny  that  arbitrary  rates  have  been 
fixed  or  charged  ;  they  deny  that  rates  have  been  increased 
or  that  the  effect  of  free  competition  has  been  counteracted; 
they  deny  any  purpose  in  the  formation  of  said  association  to 
monopolize  the  freight  traffic  or  commerce  between  the  states 
and  territories  within  the  region  mentioned  in  the  bill  and 
deny  that  the  said  agreement  is  in  any  respect  the  unlawful 
result  of  any  confederation  or  conspiracy. 

Further  answering  defendants  allege  that  they  are  subject 
to  the  provisions  of  the  act  of  Congress  approved  February 
4th,  18S7,  entitled  **  An  act  to  regulate  commerce."  In  the 
matter  of  adjusting  rates  on  their  several  roads  so  as  to  pre- 
vent unjust  discrimination  against  persons  and  localities  which 
involves  an  adjustment  between  different  companies  inter- 
ested  in  joint  rates  and  doing  business  in  said  region  of 
country  requiring  preconcerted  action  between  defendant 
companies,  and  that  this  service  is  the  greater  part  of  the 
work  of  the  association. 

The  defendants  admit  that  the  chairman  of  the  association 
is  authorized  to  investigate  rate  cutting  and  that  th«  articles 
of  agreement  provide  tnat  he  may  assess  fines  for  violations 
thereof  but  alleges  that  no  attempt  has  been  made  to  enforce 
the  collection  of  fines  since  1890. 

Further  answering  the  defendants  allege  that  the  principal 
object  of  the  association  is  to  establish  reasonable  rates,  rules 
and  regulations  on  all  freight  traffic  and  the  maintenance  of 
such  rates  until  changed  in  the  manner  provided  by  law. 

It  is  further  alleged  that  the  agreement  was  filed  with  the 
Interstate  Commerce  Commission  as  required  by  section  6  of 
the  act  of  February  4th,  1887. 

Defendants  further  allege  that  it  is  not  the  purpose  of  the 
association  to  prevent  members  from  reducing  rates  or  chang- 
ing the  rules  or  regulations  fixed  by  the  association,  and  that 
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by  the  terms  of  the  agreement  each  member  may  do  so,  the 
preliminary  requirements  being  that  the  proposed  change 
shall  be  voted  upon  at  the  meeting  of  the  association,  after 
which  if  the  proposal  is  not  agreed  to  the  line,  making  the 
proposal  can  make  such  reduced  rate  notwithstanding  the 
•objection  of  the  other  lines.  That  the  purposes  of  this  pro- 
vision is  to  afford  opportunity  for  the  consideration  of  the 
reasonableness  of  any  proposed  rate,  rule  or  regulation  by 
^11  lines  interested  and  an  interchange  of  views  on  the  effect 
•of  such  reduction,  and  that  reductions  of  rates  have  been 
made  in  many  instances,  through  said  process  by  said  asso- 
ciation. 

It  is  admitted  by  the  answer  that  this  agreement  took  effect 
April  1st,  1889,  and  that  it  has  since  remained  operative  and 
that  the  rates,  rules  and  regulations  properly  fixed  and  es- 
tablished from  time  to  time,  under  said  agreement,  have  been 
put  in  effect  and  maintained  in  conformity  to  law,  but  it  is  de- 
nied that  by  reason  of  said  agreement,  or  under  duress  of  fines 
and  penalties,  or  otherwise,  the  defendants  have  refused  to 
•establish  and  maintain  just  and  reasonable  rates,  and  it  is  al- 
leged that  the  object  of  the  association,  at  all  times,  has  been, 
and  is,  to  establish  all  rates,  rules  and  regulations  upon  a  just 
and  reasonable  basis  and  to  avoid  unjust  discrimination  and 
undue  preference. 

The  answer  further  denies  that  shippers  or  the  public  are 
in  any  way  oppressed  or  injured  by  nieans  of  the  rates  fixed 
by  the  association,  but  on  the  contrary  it  is  alleged  that  the 
agreement,  and  the  association  established  under  it,  have  been 
beneficial  to  the  patrons  of  the  defendant  railway  lines,  com- 
posing the  association  and  the  public  at  large. 

A  cop3^  of  the  agreement  is  set  out  at  length  and  attached 
to  the  answer  of  the  Atchison,  Topeka  and  Santa  Fe  Railway 
Company.  The  case  was  set  down  for  hearing  on  bill  and 
answer  and  the  pleadings  only  are  to  be  considered.  The 
answer,  therefore,  is  admitted  to  be  true  in  all  its  allegations 
of  fact  even  when  not  stated  positively  and  the  defendants 
only  aver  that  they  believe  and  hope  to  be  able  to  prove  such 
facts,  but  tha  complainant  does  not  hereby  admit  conclusions 
of  law  nor  matters  concerning  which  the  court  tak^s  judi- 
cial notice. 

The  act  of  Congress  of  July  2nd,  1890,  which  it  is  alleged 
in  the  bill,  is  violated  by  the  agreement  to  form  and  the  for- 
mation of  the  Freight  Association,  in  the  first  sec- 
tion declares   every  contract,  combination,  in  the  P'OT*«ioM  of 
form  of  a  trust  or  otherwise,  or  conspiracy  in  re-  *^,*'***' 
^traint  of  trade  or  commerce,  among  the  several  * 
states,  to  be  illegal,  and  provides  for  the  punishme-nt,  by  fine 
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or  imprisonment,  of  every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy* 

Sec.  2.  Declares  that  every  person  who  shall  monopo- 
lize or  attempt  to  monopolize  or  combine  or  conspire  with 
any  other  person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states  or  with  foreign 
nations  shall  be  deemed  guilty  of  a  misdemeanor  and  on  con- 
viction  thereof  shall  be  punished  by  fine  or  imprisonment. 

Sec.  3.  Makes  the  provisions  of  the  first  section  applic- 
able  within  the  territories  and  between  one  territory  and 
another  and  between  a  territory  and  a  state  and  between  the 
District  of  Columbia  and  a  territory  or  state. 

Sec.  4.  Confers  jurisdiction  upon  the  several  circuit 
courts  of  the  United  States  to  prevent  and  restrain  violations 
of  the  act  and  makes  it  the  duty  of  the  District  Attorneys  in 
the  respective  districts  under  the  direction  of  the  Attorney 
General,  to  institute  proceedings  in  equity  to  prevent  and  re- 
strain such  violation. 

Sec.    5.  Provides  for  bringing  in  other  necessary  parties. 

Sec.  6.  Provides  for  the  seizure  and  condemnation  of 
property  owned  under  any  contract  or  combination  prohib- 
ited by  the  act  and  being  in  the  course  of  transportation 
from  one  state  to  another  or  to  a  foreign  country. 

Sec.  7.  Gives  a  right  of  action  to  any  persons  injured 
by  violations  of  the  act  and  authorizes  a  recovery  of  three 
fold  damages. 

The  8th,  and  last  section,  provides  that  the  word  person 
or  persons  wherever  used  in  the  act  shall  be  construed  to  in- 
elude  corporations  or  associations  existing  under  or  author- 
ized by  tne  laws  either  of  the  United  States  or  of  Jhe  terri- 
tories or  of  any  state  or  of  any  foreign  country.* 

*  For  convenience  we  here  insert  the  full  text  of  the  Act  under  which  the- 
suit  is  brought. — Ed. 

Chap.  647.  An  Act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies. 

Be  it  enacted  by  the  Setmte  and  House  of  Representatives  of  the  United  States  of 
America  in  Conj^ress  assembled  : 

Section  i.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every  person  who 
shall  make  any  such  contractor  engage  in  any  such  combination  or  conspir- 
acy, shall' be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  states,  or  with  foreign  nations, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall 
be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonmeot 
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It  will  be  seen  from  an  examination  of  this  statute  that  its 
purpose  was  to  reach  two  evils ;  first,  contracts,  combinations 
or  conspiracies  in  restraint  of  trade,  and  second,  «,,..,  ^ 

!•  T^  i^t  1'*  "**  COB- 

monopolies.     It  was  ur^ed  at  the  argument  that  tnets  are  i» 
the  contract  mentioned  m  the  bill  and  the  associa-  reitndm  or 
tion  formed  thereunder,  came  within  the  provis-  *"'*<'«-Coii- 
ions  of  this  act  of  July  2,  1890,  for  the  reason  that  '"*  '**  *'* 
it  is  a  contract  or  agreement  in  restraint  of  trade,  in  tl^t  it 

f)re vented  free  competition  in  the  matter  of  transportation  of 
reight  among  the  several  states  within  the  region  specified 
in  the  bill,* counsel  for  the  government  insisting  that  *'  trade 
and  commerce  among  the  several  states  of  the  union  is  free 
except  as  regulated  and  restrained  by  acts  of  Congress,  and 
that  no  state,  municipality,  corporation,  individual  or  com- 
bination of  individuals  can  by  any  act  or  device  legally  re- 
strain, hinder  or  retard  it.  On  the  other  hand  it  is  insisted  . 
by  the  defendants  that  there  is  no  fixed  rule  of  law  by  which 
to  determine  whether  any  given  contract  is  in  restraint  of 
trade,  but  that  in  determining  the  question,  the  courts  must 
look  to  the  particular  circumstances  of  each  case. 

In  disposing  of  this  branch  of  the  case  I  will  first  briefly 
refer  to  some  of  the  decided  cases  cited  by  counsels  in  their 
briefs. 

The  case  of  the  Commonwealth  v.  Carlyle,  Brightley's  Re- 
port 36,  was  a  case  where  certain  master  shoemakers  had 
entered  into  an  agreement  not  to  employ  any  journey- 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the- 
court. 

Sec.  3.  Every  contract,  combinatioa  in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United 
States  or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce  be- 
tween any  such  Territory  and  another,  or  between  any  such  Territory  or  Ter- 
ritories and  any  State  or  States  or  the  District  of  Columbia,  or  with  foreiga 
nations,  or  between  the  District  of  Columbia  and  any  State  or  States  or  for- 
eign nations,  is  hereby  declared  illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

Sec.  4  The  several  circuit  courts  of  the  United  States  are  hereby  invested 
with  jurisdiction  to  prevent  and  restrain  violations  of  this  act  ;  and  it  shall  be 
the  duty  of  the  several  district  attorneys  of  the  United  States,  in  their  respec- 
tive districts,  under  direction  of  the  attorney  general,  to  institute  proceedings 
in  equity  to  prevent  and  restrain  such  violations.  Such  proceedings  may  be 
by  way  of  petition  setting  forth  the  case  and  praying  that  such  violation  shall 
be  enjoined  or  otherwise  prohibited.  When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  court  shall  proceed,  as  soon  as- 
may  be,  to  the  hearing  and  determination  of  the  case  ;  and  pending  such  pe- 
tition and  before  final  decree,  the  court  may  at  any  time  make  such  tempo- 
rary restraining  order  or  prohibition  as  shall  be  deemed  just  in  the  premises. 

Sec.  5.  V  Whenever  it  shall  appear  to  the  court,  before  which  any  proceeding^ 
under  Section  4  of  this  Act  may  be  pending,  that  the  ends  of  justice  require 
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men  shoemakers  who  would  not  consent  to  work  at  re- 
duced wages.  The  purpose  being  to  re-establish  wages  for 
this  class  ol  labor  which  had  prevailed  before  that  time,  but 
which  the  defendants  had  been  compelled  to  advance  by 
reason  of  a  combination  among  the  workmen.  The  court  in 
deciding  the  case,  said  :  "  Where  an  act  is  lawful  for  an  indi- 
vidual it  can  be  the  subject  of  conspiracy  when  done  in  con- 
cert only  where  there  is  a  direct  intention,  that  injury  shall 
result  from  it,  or  where  the  object  is  to  benefit  the  con- 
spirators to  the  prejudice  of  the  public,  or  the  oppression  of 
individuals,  and  when  such  prejudice  or  oppression  is  the 
natural  and  necessary  consequence  flowing  from  the  act." 

The  case  of  People  v,  Fisher,  14  Wend.  (N.  Y.),  9,  was  an 

indictment  against  journeymen   shoemakers  for  conspiring 

^  together  to  fix  the  price  of  making  boots  and  establishing  a 

Eenalty  against  any  journeymen  shoemakers  whoshould  make 
oots  for  a  less  rate  than  that  fixed  by  the  parties  to  the 
agreement,  and  also  agreeing  to  refuse  to  work  for  any  mas- 
ter shoemaker  who  should  hire  a  man  who  reduced  the  rates 
for  making  boots,  and  it  was  held  in  that  case  that  this  was 
a  conspiracv  against  trade  and  commerce  and  as  such  pro- 
hibited under  a  statute  providing,  "  If  one  or  more  persons 
shall  conspire  to  commit  any  act  injurious  to  trade  or  com- 
merce they  shall  be  guilty  of  a  misdemeanor."  In  passing 
upon  the  case.  Savage,  Chief  Justice,  said :  **  The  man  who 
owns  an  article  of  trade  or  commerce  is  not  obliged  to  sell  it 
for  any  particular  price,nor  is  the  mechanic  obliged  by  law 
to  labor  for  any  particular  price.  He  may  say  that  he  will  not 
make  coarse  boots  for  less  than  $1.00  per  pair,  but  he  has  no 

that  other  parties  should  be  brought  before  the  court,  the  court  may  cause 
them  to  be  summoned,  whether  they  reside  in  the  district  in  which  the  court 
is  held  or  not ;  and  subpaenas  to  that  end  may  be  served  in  any  district  by  the 
marshal  thereof. 

Sec.  6.  Any  property  oWncd  under  any  contract  or  by  any  combination,  or 
pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  mentioned  in  Sec- 
tion I  of  this  Act,  and  being  in  the  course  of  transportation  from  one  State 
to  another,  of  to  a  foreign  country,  shall  be  forfeited  to  the  United  States, 
aad  may  be  seized  and  condemned  by  like  proceedings  as  those  provided  by 
law  for  the  forfeiture,  seizure,  and  condemnation  of  property  imported  into 
the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property  by  any 
■other  person  or  corporation  by  reason  of  anything  forbidden  or  declared  to 
be  unlawful  by  this  Act,  may  sue  therefor  in  any  circuit  court  of  the  United 
States  in  the  district  in  which  the  defendant  resides  or  is  found,  without  re- 
■spect  to  the  amount  in  controversy,  and  shall  recover  threefold  the  damages 
by  him  sustained,  and  the  costs  of  suit,  including  a  reasonable  attorney's 
fee. 

Sec.  8.  That  the  word  **  person,"  or  "  persons,"  wherever  used  in  this  act, 
«hall  be  deemed  to  include  corporations  and  associations  existing  under  or 
authorized  by  the  laws  of  either  the  United  States,  the  laws  of  any  of  the 
Territories,  the  laws  of  any  State,  or  the  laws  of  any  foreign  couotry. 

Approved  July  2,  1890. 
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right  to  say  that  no  other  mechanic  shall  make  them  for  less^ 
If  one  individual  does  not  possess  such  a  right  over  the  con- 
duct  of  another,  no  number  of  individuals  can  possess  such  a. 
right.  All  combinations  therefore  to  effect  such  an  object 
are  injurious  not  only  to  the  individual  particularly  op- 
pressed,  but  to  the  public  at  lar^e." 

Hooker  v,  Vande water,  4  Denio,  (N.Y.)  349,  was  an  action 
to  compel  a  division  of  net  earnings  between  several  lines  of 
boats  engaged  in  transporting  persons  and  freight  on  the 
Erie  and  Oswego  canals.  The  agreement  was  that  each, 
party  should  run  his  line  of  boats  upon  these  canals  during 
the  period  of  canal  navigation  in|i842,  at  rates  of  freight 
fixed  by  themselves  from  which  neither  should  deviate,  and 
to  indicate  the  interest  of  each,  the  respective  lines  were 
converted  into  stock  amounting  in  all  to  69  shares.  All  were 
to  share  equally  in  the  net  earnings  of  all  the  lines  in  propor- 
tion to  the  number  of  shares  of  such  stock,  and  to  enforce 
performance  of  the  contract  a  common  agent  was  appointed 
to  whom  each  party  to  the  agreement  was  to  advance  and 
keep  ^ood  $35  on  each  share  of  such  stock,  and  who  was- 
from  time  to  time  to  receive  returns  of  the  business  done  by 
each  line,  and  adjust  the  proportions  from  the  earnings  due 
to  each,  and  out  of  this  common  fund  to  pay  and  liquidate- 
all  such  sums  as  should  appear  from  time  to  time  to  be  due 
from  one  to  the  other.  It  was  held  in  this  case  that  the 
transaction  amounted  to  a  conspiracy  to  commit  an  act  inju- 
rious to  trade  and  was  therefore  illegal  and  void. 

The  case  of  Stanton  v.  Allen,  5  Denio,  (N.  Y.)  434,  was  a 
suit  upon  a  promissory  note  given  as  stated  upon  the  face  of 
the  note  for  percentage  on  tolls  for  the  season  of  1843.  I"^ 
this  case  an  agreement  had  been  entered  into  by  the  proprie- 
tors of  boats  on  the  Erie  and  Oswego  canals  to  regulate  the 
price  of  freight  and  passage  by  a  uniform  scale  to  be  fixed 
by  a  committee  chosen  by  themselves,  and  to  divide  the 
profits  of  their  business  according  to  the  number  of  boats 
employed  by  each  with  a  provision  in  the  contract  prohibit- 
ing the  members  frt)m  engaging  in  similar  business  out  of 
the  association,  and  it  was  held  that  the  tendency  of  such  an 
agreement  was  to  prevent  wholesome  competition,  and  was 
therefore  against  public  policy  and  void. 

The  case  of  the  Indian  Bagging  Assoc,  v,  B.  Kock  &  Co.^ 
14  La.  Ann.  164,  was  a  contract  between  several  persons  ex- 
gaged  in  selling  bagging  to  the  effect  that  none  of  them 
should  sell  any  bagging  without  the  consent  of  a  majority, 
and  providing  a  penalty  of  $10  for  each  bale  of  bagging  sold 
in  violation  of  the  agreement,  and  the  action  was  to  recover 
penalties  under  the  agreement  amounting  to  $7,400.     The 
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court  in  that  case  decided  that  the  contract  was  a  combina- 
tion in  restraint  of  trade  for  the  reason  that  its  purpose  was 
to  enhance  the  market  price  of  an  article  of  prime  necessity 
to  cotton  planters,  and  was  therefore  contrary  to  public 
policy  and  could  not  be  enforced. 

The  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa*  St. 
I73i  was  an  agreement  between  five  coal  companies  to 
divide  two  coal  regions  of  which  they  had  control  and  to  ai>- 
point  a  committee  to  take  charge  of  their  interests,  which 
committee  was  to  decide  all  questions  and  appoint  a  general 
agent  at  Watkins,  N.  Y.,  the  coal  mined  to  be  delivered 
through  him.  Each  corporation  was  to  deliver  its  propor- 
tion at  its  own  cost  in  the  different  markets  at  such  time  and 
to  such  persons  as  the  committee  might  direct  and  the  com- 
mittee to  adjust  the  prices  and  rates  of  freight.  By  the 
terms  of  the  agreement  the  companies  might  sell  their  coal 
themselves,  however,  to  the  extent  only  of  their  proportion, 
the  agent  to  have  the  power  to  suspend  shipments  of  either 
beyond  their  proportion.  Prices  were  to  be  averaged  and 
payments  maae  to  those  in  arrear  by  those  in  excess.  Neither 
party  to  the  contract,  was  to  sell  coal  otherwise  than  specified 
m  the  agreement.  The  action  was  to  recover  on  a  bill  of  ex- 
change drawn  for  balances  under  this  contract.  It  wa^ 
held  that  there  could  be  no  recovery  for  the  reason  that  the 
contract  under  which  the  balances  were  claimed  was  void 
as  against  public  policv. 

The  case  of  Crafted  McConoughy,  79  111.  346,  was  an  action 
for  a  division  of  profits  under  a  contract  between  grain  deal- 
ers at  the  town  of  Rochelle,  in  UL,  in  which  it  was  provided 
**  Each  separate  firm  shall  conduct  their  own  business  as  here- 
tofore  and  as  though  there  were  no  partnership  in  appear- 
ance,  keep  their  own  accounts,  pay  their  own  expenses,  ship 
their  own  grain  and  furnish  their  own  funds  to  do  business  with ; 
prices  and  grades  to  be  fixed  from  time  to  time  as  convenient 
and  each  one  to  abide  by  them.  All  grain  taken  in  store 
shall  be  charged  one  and  one-half  cents  per  bushel  monthly, 
no  grain  to  be  shipped  by  any  party  at  a  less  rate  than  two 
cents  per  bushel."  The  court  held  the  agreement  void  as  in 
restramt  of  trade,  for  the  reason  that  while  the  agreement 
upon  its  face  seemed  to  indicate  that  the  parties  had  formed 
a  partnership  for  the  purpose  of  controlling  the  trade  in 
grain,  yet  from  the  terms  of  the  contract  and  other  proof  in 
the  record  it  was  apparent  that  the  object  was  to  form  a 
secret  combination  which  would  stifle  all  competition  and  en- 
able the  parties  by  secret  and  fraudulent  means  to  control 
the  price  of  grain,  cost  of  storage  and  expense  of  shipment, 
adopting  the  language  of  the  court,  "In  other  words  the  four 
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firms  by  shrewd,  deep-laid  secret  combination  attempted  to 
•control  and  monopolize  the  entire  trade  of  a  town  and  sur- 
rounding country." 

In  the  case  of  the  Central  Salt  Co.  v,  Guthire,  35  Ohio  St. 
666,  the  contract  was  for  the  purpose  of  regulating  the  prices 
and  grade  of  salt.  By  the  terms  of  the  agreement  each  mem- 
ber of  the  association  was  prohibited  from  selling  any  salt 
during  the  continuance  of  the  association  except  at  retail  and 
then  only  to  actual  consumers  at  the  place  of  manufacture 
and  at  tfie  prices  fixed  by  the  directors  from  time  to  time. 
The  action  was  to  recover  the  possession  of  1000  bushels  of 
salt  manufactured  under  the  contract.  The  court  denied  the 
plaintiff's  right  to  recover,  stating,  "  The  clear  tendency  of 
such  an  agreement  was  to  establish  a  monopoly  and  to  de- 
stroy competition  in  trade,"  and  for  that  reason  on  grounds 
•of  public  policy  courts  will  not  aid  in  its  enforcement. 

The  case  of  "the  Texas  Pacific  R.  Co.,  v.  Southern  Pacific 
R.  Co.,  41  La.  Ann.  970,  40  Am.  &  Eng.  R.  Cas.  475,  was  a 
«uit  for  specific  performance  of  a  contract  to  divide  net  earn- 
ings between  competitive  points.  The  court  declined  to 
specifically  enforce  the  contract  saying,  "  That  all  contracts 
which  have  a  tendency  to  stifle  competition  or  to  create  or 
foster  monopolies  with  the  view  of  unreasonably  increasing 
the  market  value  of  commodities  are  against  public  interest 
and  contrary  to  public  policy. 

The  case  of  Anderson  v.  Jett,  89  Ky.  375,  was  another  case 
of  a  contract  to  divide  net  earnings  and  it  was  there  held  that 
where  the  object  or  tendency  of  the  agreement  was  to  pre- 
vent  or  impede  free  and  fair  competition  in  the  trade,  and 
where  the  agreement  might  in  fact  have  that  tendency  it  was 
void  as*being  against  public  policy. 

The  case  of  Gibbs  v.  The  Consolidated  Gas  Co.,  of  Balti- 
more, 130  U.  S.  396  was  a  contract  for  a  settlement  between 
-certain  gas  companies  which  the  plaintiff  procured,  and  for 
his  services  in  procuring  the  agreement  he  sought  to  recover. 
The  object  ana  purpose  of  the  contract  was  to  regulate  the 
price  of  gas  in  the  city  of  Baltimore  and  provided  among 
other  things  that  the  rate  should  not  be  changed  except  by 
mutual  agreement  of  the  parties,  and  that  the  entire  receipts 
from  the  sale  of  gas  should  be  proportioned  and  divided  be- 
tween the  companies  in  fixed  ratios  without  regard  to  the 
gas  actually  supplied  by  either ;  and  also  prohibited  one  of 
the  companies  from  laying  any  more  pipes  for  the  purpose  of 
supplying  the  city  with  gas,  and  provided  that  in  the  future 
all  pipes  or  mains  should  become  the  property  of  the  other 
company,  and  also  provided  that  either  party  violating  the 
terms  of  the  contract  should  pay  to  the  other  company  the 
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sum  of  $250,000  as  liquidated  damages.  The  court  in  this 
case  speaking  by  Chief  Justice  Fuller,  said  "Co\irts  decline 
to  enforce  contracts  which  impose  restraint,  though  only  par. 
tial,  upon  business  of  such  a  character  that  restraint  to  any 
extent  will  be  prejudicial  to  the  public  interest." 

But  when  the  public  welfare  is  not  involved  and  the  re- 
straint  upon  one  party  is  not  greater  than  protection  to  the 
Pniiiie uier-  ^^^^^  party  requires,  such  a  contract  in  restraint 
••ut  tost  of  of  trade  maybe  sustained.  Thus  it  will  be  seen 
TAUdity  •f  that  the  question  whether  or  not  the  contract  is  pre- 
co>traet.  judicial  to  public  interest  is  in  this  case  made  the 
test.  If  it  is  prejudicial  to  public  interest  then  it  cannot  be  sus- 
tained even  where  the  restraint  is  only  partial,  because  in 
contravention  of  public  policy,  where  it  is  not  it  may  be  sus- 
tained. .It  has  been  decided  in  a  great  many  cases  that  con- 
tracts in  restraint  of  trade  were  perfectly  valid  even  where 
they  prevented  the  party  from  engaging  in  the  business 
which  was  the  subject  matter  of  the  contract  within  the  en- 
tire state  where  the  contract  was  made,  the  test  being 
whether  the  contract  was  reasonable  and  whether  or  not  it 
was  prejudicial  to  the  public  interest.  The  Central  Shade 
Roller  Co.  v.  Cushman,  143  Mass.  353 ;  Davis  v.  Mason,  5  T. 
R.  120.  In  this  case  Lord  Kenyon  in  sustaining  an  agree- 
ment restraining  a  surgeon  from  practicing  his  profession 
within  five  miles  from  a  certain  town  said,  "  That  the  public 
were  not  likely  to  be  injured  by  the  agreement  since  every 
other  person  was  at  liberty  to  practice  as  a  surgeon  in  the 
town.  To  the  same  effect  is  Homer  v.  Ashford.  In  the 
case  of  the  Leather  and  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345,. 
the  court  in  passing  upon  the  validity  of  a  contract  in  general 
restraint  which  extended  throughout  the  whole  kingdom, 
said,  **  All  the  cases  when  they  come  to  be  examined  seem  to 
establish  this  principle ;  that  all  restraints  of  trade  are  bad 
as  being  in  violation  of  public  policy  unless  they  are  natural 
and  not  unreasonable  for  the  protection  of  the  parties  in  deal- 
ing legally  with  some  subject  matter  of  contract." 

The  principle  is  this:  public  policy  requires  that  every 
man  shall  be  at  liberty  to  work  for  himself,  and  shall  not  be 
at  liberty  to  deprive  himself  or  the  state  of  his  labor,  skill 
or  talent,  by  any  contract  that  he  enters  into.  On  the  other 
hand  public  policy  requires  that  when  a  man  has  by  skill  or 
by  any  other  means  obtained  something  which  he  wants  to 
sell,  he  should  be  at  liberty  to  sell  it  in  the  most  advantageous 
way  in  the  market ;  and  in  order  to  enable  him  to  sell  it  ad- 
vantageously in  the  market,  it  is  necessary  that  he  should  be 
able  to  preclude  himself  from  entering  into  competition  with 
the  purchaser.     In  such  a  case  the  same  public  policy  that 
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enables  him  to  do  that,  does  not  restrain  him  from  alienating  * 
that  which  he  wants  to  alienate,  and  therefore  enables  him  to 
enter  into  an^  stipulation,  however  restrictive  it  is,  provided 
that  restriction,  in  the  judgment  of  the  court,  is  not  un- 
reasonable, having  regard  to  the  subject  matter  of  the  con- 
tract.  See  also  Herbert  v.  Miller,  27  Mich.  15  ;  Watertown 
Thermometer  v.  Pool,  51  Hun,  (N.  Y.)  157;  Gluster  Isinglass 
&  G.  Co.  V,  Russia  Cement  Co.,  154  Mass.  92  ;  Beal  v.  Chase, 
31  Mich.  390 ;  Diamond  Hatch  Co.  v.  Rober,  106  N.  Y.  437  ; 
Oregon  Steam  Navigation  Co.  v.  Windsor,  20  Wall.  (U.S.)  64, 

Tne  case  last  referred  to  was  a  contract  in  which  a  party  \ 
engaged  in  navigating  the  waters  of  California,  alone,  sold  a 
steamer  to  other  parties  who  were  engaged  in  navigating 
the  Columbia  River  in  Oregon  and  Washington  territories, 
and  it  was  agreed  between  the  parties  that  the  purchasers  of 
the  steamer  should  not  employ  it  or  suffer  it  to  be  employed 
for  ten  years  from  the  date  of  sale,  in  any  waters  01  Cali- 
fornia.  Three  years  afterwards  the  purchasers  under  this 
contract  sold  the  steamer  to  a  party  engaged  in  navigating 
Puget  Sound  subject  to  the  stipulation  that  she  should  not 
be  run  or  employed  on  any  routes  of  travel  on  the  rivers, 
bays  or  waters  ol  the  state  of  California  or  the  Columbia 
River  and  its  tributaries  for  the  period  of  ten  years.  The 
supreme  court  held  the  contract  valid.  Mr.  Justice  Bradley 
speaking  for  the  court  said  :  **  It  is  a  well  settled  rule  of 
law  that  an  agreement  in  general  restraint  of  trade  is  illegal 
and  void,  but  an  agjreement  which  operates  merely  in  partial 
restraint  of  trade  is  good  provided  it  is  not  unreasonable.*' 
Again  in  the  same  case  the  learned  justice  takes  occasion  to 
say  that,  "cases  must  be  adjudged  according  to  their  circum- 
stances  and  can  only  be  rightly  adjudged  when  the  reasons 
and  grounds  for  the  rule  are  carefully  considered.  There 
are  two  principal  grounds  upon  which  the  doctrine  is  founded, 
that  a  contract  in  restraint  of  trade  is  void  as  against  public 
policy.  One  is  the  injury  to  the  public  by  being  deprived 
of  the  restricted  party's  industry ;  the  other  is  the  injury  to 
the  party  himself  by  being  precluded  from  pursuing  his 
occupation  and  thus  being  prevented  from  supporting  him- 
self and  his  family.  It  is  evident  that  both  these  evils  occur 
when  the  contract  is  general  not  to  pursue  one's  trade  at  all 
or  not  to  pursue  it  in  the  entire  realm  or  country.  The 
country  suffers  the  loss  in  both  cases;  the  party  is  deprived 
of  his  occupation  or  is  obliged  to  expatriate  himself  in  order 
to  follow  it.  A  contract  which  is  open  to  such  grave  ob- 
jections is  clearly  against  public  policy.  But  if  neither  of 
these  evils  ensue,  and  it  the  contract  is  founded  on  a  valid 
consideration  and  a  reasonable  ground  of  benefit  to  the  other 
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party,  it  is  free  from  objections  and  may  be  enforced." 
I  think  the  cases  are  uniform  to  the  effect  that  where  the 
contract  is  publicly  oppressive  and  the  restrictions  are 
broader  tlian  are  necessary  for  the  legitimate  pro- 
^uiIu^mL  ^^ction  of  the  part^  to  be  benefited  by  the  contract, 
pltitUB.  then  the  contract  is  unreasonable  and  a  contract 
in  restraint  of  trade  and  therefore  void,  otherwise 
not.  Undoubtedly  all  contracts  which  have  a  direct  tendency 
to  prevent  healthy  competition  are  detrimental  to  the  public 
and  therefore  to  be  condemned,  but  when  contracts  go  to 
the  extent  only  of  preventing  unhealthy  competition  and  yet 
at  the  same  time  furnish  the  public  with  adequate  facilities 
at  fixed  and  reasonable  prices  and  are  made  only  for  the 
purpose  of  avertine:  personal  ruin,  the  contract  is  lawful. 
The  rule  of  law  which-  recognizes  the  rights  of  the  public 
to  have  the  benefit  of  fair  and  healthy  competition  and  to 
require  that  equal  facilities  and  reasonable  rates  shall  be 
secured  to  all,  does  not  condemn  a  contract  between  railway 
companies  operating  competing  lines  which  is  made  for  the 
sole  purpose  of  preventing  strife  and  preventing  financial 
ruin  to  one  or  the  other,  so  long  as  the  purpose  and  effect  of 
such  an  agreement  is  not  to  deprive  the  public  of  its  right 
to  have,  adequate  facilities  and  fixed  and  reasonable  prices. 
On  the  contrary  such  agreements  instead  of  being  obnoxious 
to  the  law  because  detrimental  to  the  public  interest  are  to 
be  upheld  for  the  reason  that  they  benefit  the  public  by  pre- 
venting unjust  discrimination  among  shippers,  and  proviainff 
equal  lacilities  for  the  interchange  of  traffic  and  thus  avoid- 
ing many  of  the  unfair  and  unjust  results  which  often  follow 
the  unrestricted  competition  of  rival  companies. 

Applying  this  rule  to  the  contract,  complained  of  in  the 
case  at  bar,  can  it  be  said  that  the  contract  is  unlawful?  I 
think  not.  The  allegation  of  fact  in  the  answer 
GMirMU  (which  is  to  be  taken  as  true)  is  that  the  object  and 
mImITim  *  purpose  of  the  agreement  and  the  formation  of  the 
■•"wTuwrBL  association  thereunder  was  to  maintain  just  and 
reasonable  rates  and  to  prevent  unjust  discrim- 
inations,  in  compliance  with  the  terms  of  the  act  regulating 
commerce,  by  furnishing  equal  facilities  for  the  interchange  of 
traffic  between  the  several  lines.  How  then  can  it  be  said 
that  the  public  is  injuriously  affected  by  this  agreement? 
The  rates  or  charges  are  uniform  and  reasonable  and  unjust 
discriminations  are  prohibited;  equal  facilities  for  the  inter- 
change of  traffic  are  provided  for,  hence  no  right,  to  which 
the  public  is  entitled,  is  violated. 

Tne  term  competition  must  not  be  construed  to  apply 
ftolely  to  the  question  of  rates.    There  are  man}-  other  con- 
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siderations  included  within  the  term.  There  may  be,  and 
as  we  all  know  there  is  very  active  competition  between  the 
railway  lines  operated  witnin  the  region  described  in  the 
bill ;  each  one  endeavoring  to  secure  patronage  by  oflfering 
to  the  public  advantages  in  the  matter  of  equipment,  facilities 
at  feeding  stations  for  the  proper  care  of  livestock,  shorten- 
ing the  time ;  and  in  many  other  ways  tiie  most  active  com- 
petition  prevails,  all  of  which  the  public  receives  the  benefit 
of  and  so  long  as  the  rate  charged  i.s  fair  and  reasonable  as 
stated  in  the  answer,  which  must  be  construed  to  mean  no 
more  than  a  fair  compensation  to  the  carrier  for  the  services 
performed,  the  public  cannot  complain. 

As  stated  by  Christiancy,  Justice,  in  the  case  of  Beal  v. 
Chase  reported  in  the  31st  Michigan  page  521:  "  The  pub- 
lic is  quite  as  much  interested  in  the  prosperity  of  its  citizens 
in  their  various  avocations  as  it  can  possibly  be  in  their  com- 
petition. The  latter  may  bring  low  prices  to  purchasers  but 
may  also  bring  them  so  low  that  capital  becomes  unprofitable 
and  business  men  fail  to  the  g^eneral  injury  of  the  community." 
I  think  that  it  cannot  be  said  that  the  public  is  benefited  by 
competition  when  that  competition  is  carried  beyond  the 
bounds  of  reasonable  prosperity  to  the  parties  engaged  in  it, 
for  surely  the  citizen  investing  his  capital  whether  in  rail- 
ways or  otherwise,  is  entitled  to  the  benefit  of  a  contract 
which  aflords  to  him  only  a  fair  protection  for  his  invest- 
ment and  which  does  not  interfere  with  the  rights  of  the 
public  by  imposing  unjust  and  unreasonable  charges  for  the 
service  performed.  Such  contracts,  as  was  stated  in  the 
case  of  Homer  v.  Ashford,  **are  not  injurious  restraints  of 
trade  but  securities  necessary  for  those  engaged  in  trade. 
The  effect  of  such  a  contract  is  to  encourage  rather  than 
cramp  the  employment  of  capital  in  trade  and  to  promote 
industry." 

Applying  this  rule  to  the  agreement  under  consideration 
my  own  view  is  that  it  is  not  an  agreement,  combination  or 
conspiracy  in  restraint  of  trade,  in  violation  of  the  first  sec- 
tion of  the  act  of  July  2d,  189a 

.  It  is  further  urged  by  counsel  for  the  government  that  this 
association  unavoidably  tends  to  a  monopolization  of  trade 
and  commerce  and  for  that  reason  is  in  violation  of  ^j^^  ewnnwt 
the  second  section  of  the  act  of  July  2nd,  1890.        dots  mi 

A  monopoly  is  defined  by  a  Mr.  Justice  Story  to  e»»te««#B. 
be,  an  exclusive  rieht  granted  to  a  few  of  some-  •••'^* 
thing  which  was  before  of  common  right,"  and  by  Lord 
Coke  to  be,  "  An  institution  by  the  king  by  his  grant,  com- 
ii^ission  or  otherwise  to  any  person  or  corporation  for  the 
sole  buying,  selling,  making,  working  or  using  of  everything 
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whereby  any  persons  or  corporations  are  or  ought  to  be  re- 
strained of  any  freedom  or  liberty  they  had  before  or  hin« 
dered  in  their  lawful  trade." 

While  il  is  undoubtedly  true  that  these  railroad  companies 
perform  quasi  public  functions  and  for  that  reason  owe  cer- 
tain duties  to  the  public,  yet  after  a  careful  examination  of 
this  contract  I  mu^  confess  that  I  have  been  unable  to  dis- 
cover in  it  a  single  element  of  a  monopoly,  especially  as  de- 
fined  at  common  law.  While  it  is  true  that  the  public  are 
entitled  to  adequate  facilities  and  to  just  and  reasonable  rates 
at  the  hands  01  these  corporations,  they  are  entitled  to  just 
that  and  no  more  ;  and  the  allegation  of  the  answer  is,  that 
this  was  the  very  purpose  of  the  contract.  In  view  of  this 
allegaiion,  which  is  to  be  taken  as  true  in  this  case,  I  do  not 
see  how  it  can  be  said  that  the  contract  tends  to  create  a 
monopoly  when  by  its  very  terms  everything  to  which  the 
public  is  entitled  is  provided  for  and  the  public  interest  fully 
protected.  But  it  is  urged  by  counsel  for  the  government 
that  this  should  be  held  to  be  a  contract  tending  to  monop- 
olize trade  and  commerce  for  the  reason  that  its  tendency  is 
to  prevent  free  and  unrestricted  competition.  What  I  have 
said  in  reference  to  competition,  in  discussing  contracts  in 
restraint  of  trade  is  equally  applicable  here.  My  own  view 
is  that  the  contention  of  counsel  is  altogether'  too  broad. 
The  public  is  not  entitled  to  free  and  unrestricted  competi- 
tion but  what  it  is  entitled  to  is  fair  and  healthy  competition, 
and  I  see  nothing  in  this  contract  which  necessarily  tends  to 
interfere  with  that  right. 

Again  it  is  urged  that  this  contract  amounts  to  the  transfer 
of  the  franchises  and  corporate  powers  of  these  railway  com- 
panies and  that  the  contract  therefore  is  forbidden 
t^lkil^lf  ^y  P"*^15c  policy.  There  is  no  doubt  but  what  it 
Mrp^rftUou.  IS  beyond  the  power  of  a  corporation  to  disable 
itself  by  contract  so  that  it  cannot  perform 
every  public  duty  which  it  has  undertaken.  Mr.  Jus- 
tice MILLER  in  delivering  the  opinion  of  the  court  in  the 
case  of  Thomas  v.  West  Jersey  K.  Co.,  loi  U.  S.  71,  says, 
"  Where  a  corporation,  like  a  railroad,  has  granted  to  it,  by 
charter,  a  franchise  intended  in  a  large  measure  to  be  exer- 
cised for  the  public  good,  the  due  performance  of  those  func- 
tions being  the  consideration  of  the  public  grant,  any  contract 
which  disables  the  corporation  from  performing  those  func- 
tions, which  it  undertakes,  without  the  consent  of  the  state 
to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter  and  to  relieve  the  grantees  of  the  burden  which  it 
imposes,  is  in  violation  of  the  contract  with  the  state  and  is 
void  as  against  public  policy."     But  wherein  the  principle 
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announced  in  this  case  can  be  applied  to  the  contract  under 
consideration,  I  am  wholly  unable  to  perceive.  In  what  man- 
ner are  the  franchises  or  corporate  powers  of  any  of  these  rail- 
way companies  transferred  to  this  association?  Each  com- 
pany maintains  its  organization  as  before  ;  elects  its  officers; 
and  operates  its  line  in  exactly  the  same  manner  now  as  it  did 
before  the  organization  of  the  association.  No  powers  what- 
ever are  given  to  the  association  to  govern  in  any  respect  the 
operations  or  methods  of  transacting  the  business  of  any  of" 
the  lines.  Each  line  is  left  perfectly  free  to  transact  all  of 
the  business  it  can  secure  and  in  its  own  way. 

True  the  contract  requires  that  each  company  shall  charge 
just  and  reasonable  rates  and  also  contains  provision  for  reg- 
ulating changes  ir>  rates,  but  wherein  is  this  a  surrender  of 
any  corporate  franchise  into  the  hands  of  an  irresponsible 
power?  The  contract  provides  that  this  association  shall 
consist  of  a  representative  of  each  of  the  lines ;  this  repre* 
sentati  ve  may  or  may  not  be  an  officer  of  the  company.  Sup- 
pose we  concede  that  he  is  not,  but  is  a  person  appointed  by 
the  officers  of  the  company  authorized  to  make  such  appoint- 
ment. He  then  becomes  the  agent  of  the  company  for  that 
purpose  and  he  may  lawfully  act  on  its  behalf,  and  hence  his 
act  would  be  the  act  of  the  company  through  its  duly  author- 
ized agent,  and  the  rate,  rule  or  regulation  made  by  the  as- 
sociation and  put  into  effect  by  any  company,  party  to  the 
agreement,  would  not  be  merely  the  rate,  rule  or  regulation 
of  the  association,  but  a  rate,  rule  or  regulation  of  the  com- 
pany  itself  acting  through  its  proper  ofncers  or  agents,  and 
nence  no  surrender  or  transfer  of  any  corporate  power  con- 
ferred upon  it  by  its  charter,  nor*  would  it  be  thereby  re- 
lieved of^any  burden  imposed. 

One  further  question  remains  in  this  case,  do  the  provis- 
ions of  the  act  of  July  2nd,  1890,  relate  to  the  business  of 
common  carriers  or  in  other  words  does  it  include,  and  was 
it  intended  to  include,  combinations  or  agreements 
between  railway  companies?     It  is  urged   by  the  iiteitio«or 
defendants  that' they  are  not  included  within  that  »«ttoi«eUd* 
act;  that   the  provisions  of  the  act  operate,  and  Ji7wi«*«'*. 
were  intended  to  operate,  upon  other  and  different  wajs. 
combinations  and  that  they  have  no  application  to 
agreements  or  combinations  between  railway  companies  for 
the  reason  that  Congress  had  already  provided  by  the  act  of 
FebVuary  4,  1887,  entitled,  "  An  act  to  regulate  commerce," 
a  full  and  comprehensive  code  of  railway  regulations  mod- 
eled on  the  most  effective  systems  of  the  different  states  and 
of  England. 

This  last  mentioned  act  may  be  summarized   as  follows: 
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That  the  provisions  of  the  act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation 
of  passengers  or  property  wholly  by  railroad,  or  partly 
by  railroad  and  partly  by  water.  It  provides  that 
all  charjg^es  for  services  shall  be  reasonable  and  just; 
that  uniust  discriminations  and  undue  or  unreasona- 
ble preferences  shall  not  be  made ;  that  reasonable, 
proper  and  equal  facilities  for  the  interchange  of  traflBc  be- 
tween lines,  and  for  the  receiving,  forwarding  and 
delivering  pf  passengers  and  property  between  con- 
necting  lines  snail  be  provided;  that  there  shall  be 
no  discrimination  in  the  rates  and  charges  as  between 
connecting  lines ;  that  it  shall  be  unlawful  to  charge  a  greater 
compensation  for  a  short  haul  than  for  a  long  haul,  over  the 
same  line,  in  the  same  direction,  under  substantially  similar 
circumstances;  that  there  shall  be  no  pooling  of  earnings. 
The  act  provides  for  the  filing  and  publication  of  tarifiFs,  m- 
eluding  joint  tariffs  of  connecting  roads,  and  ulso  provides 
for  ten  days'  notice  of  an)^  advance  in  rates.  The  act  further 
provides  that  any  combination,  contract  or  ajg^reement,  ex- 
press or  implied,  to  prevent,  by  change  01  time  sched- 
ules, carriage  in  different  cars,  or  by  other  means  or 
devices,  the  carriage  of  freights  from  being  contin- 
uous from  the  place  of  shipment  to  the  place  of  des- 
tination,  shall  be  unlawful.  The  act  provides  penalties 
for  violations  of  its  provisions,  establishes  a  commission  of 
five  members  to  exercise  a  supervisory  control  over  the  com- 
mon  carriers  subject  to  the  act,  and  to  enforce  the  provisions 
of  the  act. 

It  will  be  seen  from  an  examination  that  this  act  is  in  the 
nature  of  a  special  act  being  confined  in  its  application  to. 
common  carriers,  while  the  act  of  July  2nd.  is  clearly  by  its 
terms  a  general  statute.  It  includes  every  contract  or  com- 
bination in  the  form  of  a  trust,  or  otherwise,  or  conspiracy 
in  restraint  of  trade,  and  every  person  who  shall  monopolize 
or  attempt  to  monopolize  any  part  of  the  trade  and  commerce 
among  the  states.  I  think  no  rule  is  better  settled  than  that 
where  a  general  statute  has  been  enacted  which  might  in- 
clude in  the  absence  of  other  provisions,  a  subject  matter 
which  has  already  received  consideration  at  the  hands  of  the 
legislature  by  a  special  act,  that  the  general  act  will  not  be 
construed  to  embrace  the  subject  contained  in  the  special 
act  unless  it  clearly  appears  from  the  language  employed 
that  it  was  the  intention  of  the  legislature  that  it  should  be 
included. 

The  intention  of  the  legislature  should  of  course  be  fol- 
lowed, and  that  is  to  be  ascertained  from  the  words  used  in 
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the  Statute  and  from  the  subject  to  which  the  statute  relates, 
with  a  view  of  meeting  the  mischief  sought  to  be  remedied, 
and  in  doing  this,  it  is  the  duty  of  the  court  to  restrict  the 
meaning  of  general  words  whenever  it  is  satisfied  that  the 
literal  meaning  would  extend  the  statute  to  cases  which  the 
legislature  never  designed  to  include.  As  stated  by  Mr. 
Justice  Davis  in  the  case  of  Reiche  v.  Smythe,  13 
Wall.  (U.  S.)  164:  "  If  it  be  true  that  it  is  the  duty  of  the 
court  to  ascertain  the  meaning  of  the  legislature  from  the 
words  used  in  the  statute,  and  the  subject  matter  to  which 
it  relates ;  there  is  an  equal  duty  to  restrict  the  meaning  of 
general  words  whenever  it  is  found  necessary  to  do  so  in 
order  to  carry  out  the  legislative  intention."  It  is  equally 
the  duty  of  tne  court  to  give  to  these  statutes  such  a  con- 
struction that  both  may  stand,  if  that  can  be  done.  Apply- 
ing  these  rules,  can  it  be  said  that  it  was  the  intention  of 
Congress  to  include  common  carriers  subject  to  the  act  of 
February  4, 1887,  within  the  provisions  of  the  act  of  July  2nd  ? 
I  think  it  very  clearly  appears  from  an  examination  ol  these 
statutes,  and  considering  the  evil  sought  to  be  remedied,  that 
such  was  not  the  intention  of  Congress. 

The  whole  subject  relating  to  common  carriers  had  already 
been  carefully  provided  for  by  the  act  of  February  4,  1887, 
and  a  commission  appointed,  whose  duty  it  was  to  see  to  it 
that  the  carriers  subject  to  that  act  complied  with  its  re- 
quirements with  power  to  the  courts,  'when  necessary,  to  en- 
force its  provisions;  hence  it  is  but  reasonable  to  presume 
that  if  congress  had  considered  anything  in  addition  neces- 
sary, for  the  proper  regulations  and  control  of  these  carriers, 
it  would  have  provided  for  it  by  an  amendment  of  that  act 
instead  of  including  it  in  a  general  statute,  some  of  the  pro- 
visions of  which  would  necessarily  conflict  with  the  legisla- 
tion then  in  force  upon  a  subject  which  had  already  received 
the  special  consideration  of  Congress.  I  think  it  was  the 
purpose  of  Congress  to  remedy  a  very  different  evil  then  ex- 
isting. A  number  of  combinations  in  the  form  of  trusts  and 
conspiracies  in  restraint  of  trade  had  sprung  up  in  the  coun- 
try which  were  dangerous  to  its  commercial  interests,  for  ex- 
ample the  Steel  Rail  Trust,  Cordage  Trust,  the  Whiskey 
Trust,  the  Standard  Oil  Trust,  Dressed  Beef  Trust,  The 
School  Book  Trust,  the  Gas  Trust  and  numerous  other 
trusts  and  combinations  which  threatened  to  destroy  the 
commercial,  and  industrial  prosperity  of  the  country.  These 
trusts  assumed  the  absolute  control  of  the  various  corpora- 
tions entering  into  them,  directing  which  of  the  constituent 
members  of  the  trust  should  continue  operations  and  which 
should  cease  doing  business ;  how  much  business  should  be 
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transacted  bv  each ;  what  prices  should  be  charged  for  their 
product,  and  in  fact  had  the  power  to  direct  every  detail  of 
the  business  of  everv  corporation  forming  the  trust.  It  was 
to  combinations  ana  conspiracies  of  this  sort  that  the  act  of 
July  2nd,  1890,  was  directed. 

I  conclude  that  the  bill  should  be  dismissed  and  it  is  so 
ordered,  but  not  at  the  cost  of  the  complainant. 

Railway  Traffic  Associations  ars  not  Trusts— Construction  of  Congress- 
ional Anti-Trust  Act.* — Taking  the  Act  of  Congress  as  it  stands  and  giving 
it  the  widest  possible  interpretation,  admitting  for  the  sake  of  the  argu- 
ment that  it  includes  combinations  between  railway  companies,  we  proceed 
to  demonstrate  our  second  proposition,  viz.  t 

The  agreement  of  Afarch  /j,  iSSg,  between  the  defendants  is  neither  a 
••  contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  states,  "  nor  by  virtue  of 
it  do  the  defendants  "  monopolize,  or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  persons  to  monopolize  any  part  of  the  trade 
or  commerce  among  the  several  states.  *'  The  agreement,  therefore,  is  not  a 
violation  of  the  Act  of  July  2,  i8go. 

The  agreement  in  question  is  substantially  set  out  in  the  bill,  and  a  ver- 
batim copy  is  annexed  to  the  answer.  To  determine  whether  in  itself,  or 
taken  in  connection  with  what  has  been  done  under  it,  a  violation  of  the 
Act  is  shown,  requires  an  examination  of  the  different  provisions  of  the 
Act,  particularly  sections  i  and  2,  the  different  provisions  of  the  agree- 
ment, together  with  the  allegations  of  the  bill  and  the  denials  and  aver- 
ments of  the  answer.  The  case  having  been  set  down  on  bill  and  answer, 
it  stands  upon  the  record  as  made  by  the  parties  in  their  pleadings. 

The  Act  of  July  2nd,  1890,  under  which  this  suit  is  brought,  contains 
three  penal  sections,  in  which  certain  things  are  forbidden  and  certain 
penalties  denounced  against  those  who  do  the  forbidden  things.  Analyze 
these  sections  and  those  that  follow,  and  you  get  the  following  : 

1 .  Section  i  declares  every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the  states, 
or  with  foreign  countries,  to  be  illegal,  and  then  attaches  the  penalty. 

2.  Section  2  declares  and  creates  a  misdemeanor.  It  provides  that  every 
person  who  shall  monopolize  or  attempt  to  monopolize,  or  conspire  with 
any  person  to  monopolize  anv  part  of  the  trade  or  commerce  of  a  state 
with  another  state,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  attaches  a  penalty. 

3.  The  third  section  simply  applies  the  provisions  of  the  first  section  to 
combinations  and  conspiracies  in  territories  and  between  one  territorv  and 
another,  or  between  a  territory  and  a  state ;  or  between  the  District  of 
Columbia  and  a  territory  or  a  state  ;  but  Congress  seems  to  have  forgot- 
ten to  say  anything  about  the  offense  of  monopolizing  in  such  places. 

4.  Section  4  makes  it  the  duty  of  the  District  Attornejrs.  under  the  di- 


This  Annotation  consists  of  a  portion  of  the  very  able  brief  filed  in  the 
above  case  by  George  R.  Peck,  General  Solicitor  for  the  Atchison  Railo  ad 
System.  Mr.  Peck's  brief  contained  such  a  thorough  and  exhaustive  argu- 
ment that  it  was  concurred  in  and  adopted  by  most  of  the  counsel  for  the 
other  roads. — Ed. 

t  The  first  portion  of  the  brief  is  an  elucidation  of  the  proposition  that  the 
Act  does  not  apply  and  was  not  intended  to  apply  to  combinations  between 
railroads. — Ed. 


Digitized  by 


Google 


VOL.51]  TRAFFIC  ASSOCIATIONS— *' TRUSTS."  489 

rection  of  the  Attorney  General,  to  restrain  violations  of  the  Act.  and  pro- 
vides the  procedure. 

5.  Section  5  provides  for  bringing  in  other  parties  when  necessary. 

6.  Section  6  provides  for  the  seizure  and  condemnation  of  property . 
owned  under  any  contract  or  combination  prohibited  by  the  Act  and  be- 
ing in  the  course  of  transportation  from  one  state  to  another  or  foreign 
country. 

7.  Section  7  gives  a  right  of  action  and  a  recovery  of  threefold  damages 
by  any  person  injured  by  a  violation  of  the  act. 

8.  Section  8  provides  that  the  word  person  or  persons,  as  used  in  the 
act,  shall  include  corporations  or  associations. 

It  will  be 'seen  that  the  prohibitions  of  the  act  relate  to  two  things,  and 
only  two.  In  whatever  form  the  contract,  agreement,  combination  or  con- 
spiracy forbidden  by  the  act  may  be,  it  must,  in  order  to  fall  within  the 
act  either,  first,  be  in  restraint  of  trade,  or  second,  it  must  monopolize  or 
attempt  to  monopolize » 

The  question  then  arises :  What  do  these  terms  mean  ? — for  without 
knowing  their  meaning,  we  cannot  know  what  the  act  intended  to  pro- 
hibit and  to  punish. 

No  Definition  in  the  Act. — It  will  be  observed  at  the  outset  that  Congress 
did  not  define  what  acts  should  constitute  a  restraint  of  trade,  a  monopo- 
lization or  attempt  to  monopolize.  It  simply  took  two  common  law  terms 
and  incorporated  them  into  the  statute.  Whatever  "  restraint  of  trade  or 
commerce  "  meant  at  the  common  law  it  means  in  this  statute.  What- 
ever "  monopolize  "  and  '*  attempt  to  monopolize  "  meant  at  common  law, 
they  mean  in  this  statute.  There  being  no  common  law  of  the  United 
States,  such  combinations  and  acts  as  are  prohibited  by  the  statute,  were 
not  before  illegal  in  the  sense  of  being  against  the  laws  of  the  United 
States.  Whatever  illegality  attached  to  them  was  of  a  local  character,  and 
within  the  jurisdiction  of  the  particular  state  in  which  they  were  com- 
mitted. 

This  brings  us,  then,  to  a  point  in  the  discussion  where  we  presume 
there  will  l^  no  disagreement  between  the  government  and  ourselves, 
viz  :  that  whatever  in  the  way  of  restraint  of  trade  or  commerce,  or  of 
monopolizing,  is  illegal  at  the  common  law,  is  illegal  under  this  statute, 
and  not  otherwise. 

Patterson,  in  his  work  on  Contracts  in  Restraints  of  Trade,  says, 
(page  52) : 

"  The  public  outcry  against  these  vast  combinaftions  of  capital,  in  the  form 
of  trusts  or  otherwise,  whose  only  object  was  the  enhancement  of  prices, 
by  limiting  production  or  by  driving  weaker  competitors  to  the  wall,  by 
temporarily  underselling  them,  led  to  the  passage,  by  congress,  of  the  Na- 
tional Trust  Act  (1890),  the  first  section  of  which'makes  it  a  misdemeanor 
for  any  person  who  shall  make  a  contract  or  engage  in  any  combination  in 
the  form  of  a  trust  or  otherwise,  in  restraint  of  trade,  among  the  several 
states  or  with  foreign  nations,  and  punishable  by  fine  or  imprisonment,  or 
both.  This  section,  then,  merely  makes  such  contracts  and  combinations 
criminal  offenses,  and  leaves  the  question  as  to  whether  the  contract  is  in 
restraint  of  trade  and  void,  the  same  as  it  was  at  common  law,    ♦    *    * 

"  The  only  change,  therefore,  that  the  passage  of  this  Act  makes  in  the 
law  of  contracts  in  restraint  of  trade  is,  that  if  such  a  contract  is  void  at 
common  law,  and  is  within  the  province  of  the  Federal  jurisdiction,  then  it 
is  a  misdemeanor  to  be  a  party  to  it,  and  Is  punishable  as  prescribed  by  the 
Act."    (Page  53.) 

Distinction  between  Restraint  of  Trade  and  Monopolizing. — Restraint  of 
trade,  at  the  common  law.  meant  that  restriction  upon  freedom  of  action, 
which,  first,  deprived  the  public  of  the  restricted  party's  itidustry,  and  sec- 
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ondly,  precluded  the  restricted  i^rty  from  pursuin&r  his  occupation,  and 
thus  prevented  him  from  supporting  himself  .and  tamtly.  Oregon  Steam 
Nav.  Co.  V.  Winsor,  20  Wall.  (U.  S.)  64. 

A  monopoly  was  originally  a  grant  by  the  crown  to  certain  persons  or 
corporations  of  the  exclusive  right  to  carry  on  some  business,  trade,  or  av- 
ocation. Such  grants  were,  in  the  case  of  Tfu  Monopolies,  Coke's  Reports, 
prt .  1 1 ,  86,  declared  to  be  illegal.  In  that  case  one  Darcy  had  been  granted 
the  exclusive  right  to  buy  beyond  the  sea  all  such  playing  cards  as  he 
thought  good,  and  to  make  and  sell  them  within  the  Kingdom,  and  that 
he  and  his  agents  and  deputies  should  have  the  whole  traffic  and  merchan- 
dise in  playing  cards,  and  that  no  other  should  have  the  nght  of  making 
playing  cards  within  the  realm.  "  All  trades,"  said  the  court,  "  as  well  me- 
chanical as  otherwise,  which  prevent  idleness  (the  bane  of  the  common- 
wealth), exercising  men  and  youth  in  labor  for  the  maintenance  of  them- 
selves and  their  families  and  for  the  increase  of  their  substance,  to  serve 
the  Queen  when  the  occasion  shall  require,  are  profitable  for  the  common- 
weaUh,  and,  therefore,  the  grant  to  the  plaintiff  to  have  the  sole  making  of 
them  is  against  the  common  law,  and  the  benefit  and  liberty  of  the  sub- 
ject." 

The  struggle  of  the  English  People  against  monopolies  culminated  in  the 
passage  of  the  Act  2  ist  James  I,  by  which  they  were  prohibited.  In  a  legal 
sense,  monopoly,  at  the  present  day,  simply  means  the  obtaining,  without 
a  grant  from  the  sovereign,  of  the  exclusive  power  to  carry  on  a  certain 
trade  or  business,  and  is  usually  brought  about  by  buying  in  all  competitors 
or  all  commodities  pertaining  to  the  particular  business,  and  thus  attaining, 
though  in  a  much  less  degree,  the  same  result  as  if  an  exclusive  grant  had 
been  made.  Of  course,  in  a  popular  sense,  the  term  monopoly  is  applied, 
as  we  all  know,  to  every  lar^e  and  successful  business  enterprise,  but  we 
apprehend  it  will  not  be  claimed,  certainly  not*  held,  that  because  an  enter- 
prise has  attained  large  proportions  it  is,  in  a  legal  sense,  a  monopoly. 
Railways,  national  banks,  and  corporations  of  all  kinds  are  sometimes 
characterized  by  the  public  as  monopolies. 

Contracts  in  Restraint  of  Trade. — We  will  now  apply  the  test  of  the  legal 
definitions  we  have  given  of  restraint  of  trade  and  monopolies  to  the  Trans- 
Missouri  Association.  Is  the  Trans- Missouri  Association  an  ors^anization 
in  restraint  of  trade  or  commerce  ?  Later  we  shall  inquire  whether  it  con- 
stitutes a  monopoly.  As  we  have  shown,  restraint  of  trade  has  a  well 
settled  legal  meaning.  An  indispensable  element  of  restraint  of  trade,  in 
its  proper  legal  sense,  is  tlpat  one  or  more  of  the  parties  to  the  contract 
must  agree  to  go  out  of  business,  and  surrender  that  which  before  belonged 
to  him  or  them  to  the  other  parties  making  the  agreement.  It  is  an  old 
and  familiar  form  of  agreement,  well  known  to  the  common  law.  and  has 
been  before  the  courts  in  a  great  variety  of  aspects,  but  in  nearly  every  case 
the  vicious  element  in  the  agreement  has  been  the  stipulation  that  one  or 
the  other  of  the  parties  should  go  out  of  business,either  wholly  or  partially, 
and  not  re-^enter  it.  The  cases  range  themselves  into  two  classes :  First, 
where  the  agreement  not  to  pursue  a  business  is  determined  territorially; 
and,  secondly,  where  it  is  measured  by  time.  In  the  first  class  of  agree- 
ments the  party  agrees  not  to  engage  in  the  business  an3rwhere,  or  not  in 
certain  specified  territory.  In  the  second  class  of  agreements  the  party 
agrees  that  he  will  never  carry  on  the  business,  or  that  he  will  not  for  a 
certain  given  time  carry  it  on.  These  agreements  have  been  condemned  or 
upheld,  according  to  the  circumstances  of  the  case  ;  the  decision  of  the 
court  usually  turning  upon  the  question  whether  the  restraint  under  the 
agreement  was  total  or  partial,  or  whether  it  was  for  the  whole  territorial 
extent  of  the  kingdom,  or  for  only  a  part.  Public  policy  changes,  and. 
therefore,  any  contract  alleged  to  have  been  in  restraint  of  trade  has  been 
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upheld  or  condemned  upon  what  may  be  called  the  political  or  economic 
policy  of  the  country  at  the  time  the  case  was  decided'.  But  whatever  may 
be  the  public  policy  at  any  given  time,  and  whether  contracts  alleged  to 
be  in  restraint  of  trade  have  been  upheld  or  not,  we  wish  to  emphasize  as  a 
well  settled  doctrine  that  contracts  in  restraint  of  trade  involve  a  diminu* 
tion  of  the  number  of  persons  engaged  in  trade,  or  of  the  supply  furnished 
the  public. 

Applying  this  principle  to  the  contract  between  the  defendants,  con- 
stituting the  Trans-Missouri  Freight  Association,  and  to  the  statute  under 
which  this  suit  is  brought,  it  will  be  seen  that  the  agreement  is  clearly  not 
within  the  first  section,  which  prohibits  restraint  of  trade.  The  public  has 
lost  nothing  in  the  matter  of  service  either  of  individuals  or  of  the  corpo* 
rations  comprising  the  association.  The  philosophical  basis  of  the  doc> 
trine  of  restraints  of  trade  is  entirely  wanting.  And  this  enforces  what  we 
have  before  said  in  this  brief,  that  the  statute  ainl^s  at  an  entirely  different 
class  of  economic  wrongs.  It  aims  at  those  contracts  by  which  one  person 
or  corporation,  engaged  in  some  productive  industry,  agrees  to  abandon  it, 
so  that  the  field  may  be  left  to  the  control  of  a  rival;  it  aims  at  contracts 
by  which  the  owner  of  a  furnace,  or  a  factory,  or  a  warehouse,  or  a  distil- 
lery, agrees  to  shut  it  down  for  a  year,  or  five  years,  or  permanently ;  it 
means  a  throwing  out  of  employment  of  a  large  number  of  workers,  while 
the  man  who  controls  the  **  corner  "  waits  for  an  advance  in  prices.  In 
other  words,  it  means  the  very  things  the  act  intended  to  destroy,  viz : 
trusts. 

The  methods  pursued  by  these  great  organizations  to  prohibit  which,  as 
we  have  shown,  this  statute  was  enacted,  are  well  known.  They  have  been 
pursued  under  the  public  eye,  and  the  people  of  the  entire  country  are 
familiar  with  their  modes  of  operation.  Undoubtedly  their  plans,  as  de- 
vised and  carried  out,  often  bring  them  within  the  meaning  both  of  re- 
straint of  trade  and  monopoly,  but  the  common  law  treats  these  as  different 
things,  and  the  statute  does  the  same. 

One  of  the  great  leading  cases  on  restraint  of  trade  is  Mitchell  v.  Rey- 
nolds, I.  P.  Wms.,  181,  in  which  Chief  Justice  Parker,  afterwards  Lord 
Macclesfield,  held  Xh^x  general  restraints  of  trade  were  void,  but  partial 
restraints  of  trade,  if  made  upon  a  good  and  adequate  consideration,  were 
valid.  He  gives  the  foundation  of  the  doctrine  of  restraints  of  trade  in 
this  language :  '*  The  true  reasons  of  the  distinctions  upon  which  the 
judgments  in  the  case  of  voluntary  restraints  are  founded  are,  the  mischief 
which  may  arise  from  them,  first,  to  the  party  by  the  loss  of  his  livelihood 
and  the  subsistence  of  his  family  ;  secondly,  to  the  public  by  depriving  it 
of  a  useful  member." 

As  public  policy  is  the  standard  by  which  contracts  alleged  to  be  in  re- 
straint of  trade  must  be  measured,  it  is  not  stranp^e  that  there  has  been  a 
wide  diversity  of  opinion  in  the  different  cases  which  have  come  before  the 
courts,  and  the  result  is  this ;  that  courts  look  to  the  particular  circitm* 
stances  of  the  case,  making  no  iron  clad  rule,  but  judging  whether,  on  the 
whole,  any  given  contract  alleged  to  be  in  restraint  of  trade  is,  or  is  not, 
against  public  policy  in  that  respect. 

The  most  recent  writer  on  this  subject  says :  "  The  doctrine  of  public 
policy  is  not  a  fixed  unbending  rule  of  law.  Public  policy  from  its  very 
nature  must  change  from  year  to  year  with  the  habits  and  customs  of  the 
people.  Because  something  was  opp>osed  to  public  policy  at  one  time,  it 
does  not  necessarily  follow  that  it  will  be  hostile  to  it  at  another.  At  one 
time  in  England  it  was  deemed  public  policy  to  prohibit  the  exportation 
of  gold  from  the  kingdom  ;  such  a  regulation  now  would  be  deemed  of 
doubtful  expediency.  '  If,'  said  Sir  George  Jessell,  in  Printing  Company 
V.  Sampson, '  there  is  one  thing  more  than  another  which  public  policy 
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requires,  it  is  that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  contracts,  when  entered  into 
ireely  and  voluntarily,  shall  be  held  good  and  shall  be  enforced  by  courts 
of  justice.'  The  objection  to  contracts  in  restraint  of  trade  is  based  upon 
public  policy,  and  as  public  policy  varies,  so  the  test  as  to  the  validity  of 
such  a  contract  must  vary,  and  it  is  impossible  to  lay  down  a  limit  beyond 
which  the  restraint  of  a  contract  may  not  extend  on  account  of  pubhc 
policy."     Patterson  on  the  Law  of  Contracts  in  Restraint  of  Trade.  17. 

In  Fowle  7/.  Parke.  131  U.  S.,  88,  the  following  language  is  used  by 
Chief  Justice  Fuller  :  "  As  we  remarked  in  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S..  396-409,  the  decision  in  Mitchell  v,  Reynolds,  i  P.  Wms.,  181 
B.  c.  Smith's  Leading  Cases,  Vol.  1,  Part  2,508,  is  the  foundation  of  the 
rule  in  relation  to  the  invalidity  of  contracts  in  restraint  of  trade ;  but  as 
it  was  made  under  a  coAdition  of  thing^  and  a  state  of  society  different 
from  those  which  now  prevail,  the  rule  laid  down  is  not  regarded  as  inflex* 
ible  and  has  been  considerably  modified.  Public  welfare  is  first  consid- 
ered and  if  it  be  not  involved,  and  the  restraint  upon  one  party  iS  not 
greater  than  protection  to  the  other  requires,  the  contract  may  be  sus- 
tained. The  question  is  whether  under  the  particular  circumstances  of 
the  case  and  the  nature  of  the  particular  contract  involved  in  it,  the  con- 
tract is  or  is  not  reasonable.  (Rousillon  v.  Rousillon,  14  Ch.  D. .  Leather 
Cloth  Co.  V.  Lorsant,  L.  R.,  9  Eq.  345.  Oregon  Steam  Navigation  Com- 
pany V.  Winsor.  20  Wall..  (U.  S.)  64-68.)" 

See  also  for  a  recent  exposition  of  the  doctrine,  the  case  of  the  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473- 

In  Beal  v.  Chase,  31  Mich.,  490.  one  of  the  most  learned  and  exhaustive 
opinions  on  the  subject  of  restraints  of  trade  ever  given  in  an  American 
court  was  filed  by  Christiancy.  J.  The  case  f^rew  out  of  a  provision  in  a 
contract  for  the  sale  of  a  printing  and  publishmg  establishment  and  astip- 
ulation of  the  vendor  that  he  would  not  engage  in  business  in  the  State  of 
Michigan  so  long  as  the  vendee  should  continue  in  the  business  at  the 
place  of  sale.  The  opinion  collects  the  cases,  English  and  American,  and 
deduces  from  them  the  doctnne  that  the  contract  in  question  was  per- 
fectly valid,  not  against  public  policy,  and  that  every  case  must  stand  upon 
the  reasonableness  of  the  restraint  made  by  the  contract  and  by  the  par- 
ticular circumstances  of  the  case.  From  this  and  many  other  cases  which 
might  be  cited,  it  is  clear  that  no  fixed  and  inflexible  rule  can  be  laid  down 
by  which  the  validity  of  a  contract  supposed  to  be  in  restraint  of  trade 
may  be  determined. 

The  more  enlightened  opinion,  as  evinced  in  the  later  cases,  confirms 
strongly  the  opinion  expressed  tentatively  by  Justice  Maule  (Proctor  v. 
Sargent.  2  Scott's  N.  R.,  289,  302),  "that  the  public  would  be  better 
served  if.  by  permitting  restraints  of  this  kind,  encouragement  were  held 
out  to  individuals  to  embark  large  capitals  in  tradQ," 

The  mere  fact  that  a  contract  places  a  restriction  upon  trade  or  compe- 
tition is  not  sufficient  to  avoid  it.  Shrainka  v,  Sharinghausen,  8  Mo.  App. 
522,  525. 

In  Central  Shade  Roller  Co.  v,  Cushman.  143  Mass.  353.  363,  364,  the 
Supreme  Court  of  Massachusetts  sustained  a  contract  for  the  control 
of  the  sale  at  fixed  prices  of  certain  shade  rollers,  Allen,  J.,  said  :  "  But 
we  cannot  assume  that  the  purpose  and  effect  of  the  combination  are  to 
unduly  raise  the  price  of  the  commodity.  A  natural  purpose  and  a  nat- 
ural effect  are  to  maintain  &  fair  and  uniform  price,  and  to  prevent  the  in- 
jurious effects  both  to  producers  and  customers  of  fluctuating  prices  caused 
bv  undue  competition."  A  restriction  may  be  general— e.  g.,  embracing 
•Great  Britain— and  yet,  if  under  all  the  circumstance  it  is  reasonable,  and 
not  plainly  injurious  to  the  public,  it  will  be  sustained.     Rousillon   7', 
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Rousillon,  L.  R.,  14  Ch.  Div.  366,  369.  See  also  Leather  Goth  Co.  v.  Lor- 
sont,  L.  R.  9  Equity,  345»'354;  Hubbard  v.  Miller.  27  Mich.,  15,  20,  21 ; 
Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  (N.  Y.)  157,  163;  Perkins 
V.  Lyman,  9  Mass.  522 ;  Gloucester  Isinglass  &  G.  Co.,  v,  Russia  Cement 
Co.,  154  Mass.,  92,  94;  Jones  v,  Clifford's  Exec'r,  5  Fla.  510,  515.  516; 
Master  Stevedores'  Assoc,  v,  Walsh,  2  Daly,  (N.  Y.)  i,  11  &  12;  Collins  i/. 
Locke,  L.  R.  4  App.  Cas.  674,  685,  687. 

In  the  three  cases  last  cited,  agreements  among  workmen,  (pilots  and 
stevedores),  to  maintain  the  prices  of  their  labor  by  restraining  competi- 
tion among  themselves  and  with  others,  were  upheld. 

Upon  consideration  of  all  these  decisions  it  will  be  found  that  this  is  the 
true  rule  :  An  agreement  is  not  void  on  the  ground  that  it  is  in  restraint 
of  trade,  unless  the  restriction  is  broader  than  is  necessary  for  the  obligee's 
protection,  unless  it  expressly  and  unquestionably  contravenes  public  pol- 
icy, and  is  manifestly  unreasonable  under  all  its  circumstances. 

As  to  Public  Corporations,— ^ul  it  may  be  claimed  that  a  different  rule 
applies  wh^n  contracts  between  corporations  which  owe  a  duty  to  the  pub- 
lic are  involved.  Undoubtedly  railroad  companies  perform  quasi  public 
functions,  but  it  is  also  true  that  they  are,  in  their  operation,  subject  to 
public  control  as  to  rates,  and  as  to  the  manner  in  which  their  duties  are 
performed  ;  so  that  whatever  agreements  they  make  between  themselves, 
the  public  has  always  a  degree  of  protection  which  it  does  not  have  in 
respect  to  agreements  between  private  parties.  The  Anti-Trust  act  is 
not  intended,  and  does  not  protess,  to  enforce  public  duties ;  it  is  a  gen- 
eral act  applicable  to  individuals  as  well  as  to  cor(>orations,  and  as  it 
makes  no  distinction  in  the  penalties  imposed,  it  is  plaip  that  so  far  as 
the  act  is  concerned,  it  does  not  place  corporations  engaged  in  public 
duties,  on  any  different  plane  from  individuals  or  corporations  engaged 
in  purely  private  pursuits.  If  it  be  a  more  serious  offense  for  rail- 
way companies  to  make  a  contract  in  restraint  of  trade,  than  it  is  for  pri- 
vate persons,  then  we  have  a  right  to  believe  Congress  would  have  im- 
posed a  more  serious  penalty  upon  them  than  upon  private  individuals — 
conceding  for  the  sake  of  the  arG^ument  that  railway  companies  are  in- 
cluded in  the  act.  The  truth  is  that  in  respect  to  railway  companies  the 
same  doctrine  applies  as  that  which  determines  the  responsibility  of  private 
persons  entering  into  contracts  which  are  claimed  to  be  in  restraint  of 
trade  :  both  must  be  tested  by  their  reasonableness  as  judged  by  the  circum^ 
stances  of  the  particular  case. 

We  gave  a  definition  of  the  term  restraint  of  trade,  showing  that  it  com- 
bined the  two  elements  of  injury  to  society  by  the  loss  of  service,  and  in- 
jury to  the  individual  by  reason  of  his  being  prevented  from  earning  a 
livelihood.  This  definition  was  taken  from  the  opinion  of  Justice  Brad- 
lev,  speaking  for  the  Supreme  Court  of  the  United  States,  in  Oregon 
Steam  Navigation  Co.  v,  Winsor,  20  Wall.  (U.  S.)  64,  in  which  the  contract 
involved  was  made  by  a  common  carrier  and  not  by  a  private  individual. 
It  thus  api)ears  that  the  foundation  of  the  rule  is  the  same  whether  the 
party  entering  into  the  contract  is  a  corporation  performing  quasi-public 
duties,  or  a  strictly  private  person  or  corporation.  This  is  so  at  common 
law;  and  obviously  it  is  so  in  the  Anti-Trust  Act,  which  includes  persons 
and  corporations  of  all  kinds  in  one  e;eneral  and  sweeping  provision. 

The  supreme  court  ot  the  Unitea  States,  in  the  case  of  the  Oregon 
Steam  Navigation  Co.  v.  Winsor,  supra,  held  a  contract  to  be  valid  in  which 
it  appeared  that  A.  engaged  in  navigating  the  waters  of  California  alone, 
sold  in  1864  a  steamer  to  B,  engaged  in  navigating  a  particular  river  (the 
Columbia)  of  Oregon  and  Washington  Territories,  subject  to  a  stipulation 
that  he,  B,  would  not  employ  it  or  suffer  it  to  be  employed  for  ten  years 
from  the  date  of  the  sale  in  any  waters  of  California,  and  B  three  years  at- 
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terwards  sold  the  steamer  to  C,  engaged  in  navigating  Puget  s  Sound,  sub- 
ject to  the  stipulation  that  she  should  not  be  run  or  employed  on  any  of 
the  routes  of  travel,  or  the  rivers,  bays  or  waters  of  the  State  of  California, 
or  the  Columbia  river  and  its  tributaries,  for  the  period  of  ten  years. 

The  rule  was  also  applied  with  reference  to  common  carriers  in  the 
cases  of  Leslie  v.  Lorillard,  no  N.  Y..  s>9.  532,  eiseg.,  and  Ives  v.  Smith,  3 
N.  Y.  Sup..  64s.  653-4. 

The  case  of  the  Manchester  &  L.  R.  Co.  v.  The  Concord  R,  Co.,  (N.  H.) 
47  Am.  &  Eng.  R.  Cas.  359,  a  recent  decision  by  the  supreme  court  of  the 
State  of  New  Hampshire,  is  an  exceedingly  clear  and  exhaustive  discus- 
sion of  the  entire  subject  of  traffic  contracts  between  competing  railroads. 
It  furnishes  a  complete  answer  to  what  is  stated  in  the  bill  and  will  be 
stated  in  the  argument  for  the  complainant,  on  the  subject  of  competi- 
tion. Later,  we  shall  discuss  competition  and  shall  show  that  the  view 
entertained  by  the  government  that  free  and  unrestricted  competition  is  a 
fundamental  right  of  the  people,  is  not  and  never  was  the  law.  It  is  suffi- 
cient now  to  say  that  what  the  public  is  entitled  to  is  /a/r  competition, 
and  not  "/re^  and  unrestricted  competition,"*  and  both  the  rights  and  the 
interests  of  the  public  arc  harmed,  and  not  benefited  by  what  the  govern- 
ment calls  free  and  unrestricted  competition.  The  supreme  court  of  New 
Hampshire,  in  the  case  just  mentioned,  used  the  following  language : 
"The  second  plea  avers,  and  the  demurrer  of  course  admits,  that  at  the  time 
of  the  making  of  the  contracts  between  the  parties,  and  of  the  dealinfi;s 
thereunder,  their  respective  roads  '  were  rival  and  competing  railroads, 
by  the  competition  ot  which  the  prices  of  transportation  thereon  were, 
and,  but  lot  said  supposed  contracts,  dealings,  transactions,  opera- 
tions, and  business  would  have  continued  to  be  materially  reduced, 
and  said  alleged  contracts,  dealings,  transactions  and  business  were 
made  and  had  for  the  purpose  of  destroying  and  preventing  such 
competition,  and  did  destroy  and  prevent  it.'  It  will  be  noticed  that 
there  is  no  averment  in  the  plea  that  the  purpose  of  the  contracts  was  to 
raise  the  prices  of  transportation  above  a  reasonable  standard,  or  that 
they  did  have  this  effect,  or  that  the  public  were  prejudiced  by  their  opera- 
tion in  any  manner ;  and  the  naked  question  presented  then  is,  whether  all 
contracts  between  rival  railroad  corporations  which  prevent  competition 
are  necessarily  contrary  to  public  policy;  and  therefore  mala prokibita 
and  illegal  in  themselves.  To  state  this  question  is  to  answer  it  in  the 
negative,  because  it  is  obvious  that  the  illegality  depends  upon  circum- 
stances** 

We  shall  have  occasion  to  refer  to  this  opinion  in  a  subsequent  discus- 
sion of  another  (question. 

The  same  subject  was  discussed  some  years  a£;o  in  England  in  the  case 
of  Shrewsbury  &  B.  R.  Co.  v,  London  A  N.  W.  R.  Co..  m  2  Mac.  &  Gor.. 
324,  decided  in  1850  on  a  bill  for  specific  performance,  in  which  Lord  Cot- 
tenham  on  demurrer  decided  in  favor  of  the  validity  of  the  agreement. 
The  agreement  substantially  provided  that  the  two  companies  should 
make  and  keep  separate  and  distinct  accounts  of  all  passengers,  freight, 
etc.,  which  such  companies  or  either  of  them  should  convey  from  Shrews- 
bury or  Wellington  or  any  other  point  between  those  two  places,  to  Rugby, 
or  to  any  place  to  the  south  of  or  on  the  London  side  of  Rugby,  and  also 
all  freight  etc.  which  such  companies  or  either  of  them  should  carry  from 
Rugby  to  Wellington  or  Shrewsbury,  or  to  any  point  between  those  last 
named  places :  and  the  other  company  in  like  manner  to  keep  like  ac- 
counts, and  the  companies  should  make  out  half  yearly  accounts  of  the 
above  matters,  and  such  sums,  when  so  ascertained,  should  be  divided  be- 
tween said  two  first  companies  as  one  party,  and  said  last  company  asK>ne 
party  in  given  proportions ;  and  further,  that  said  first  two  companies 
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would  not  compete  for  any  traffic  which  properly  belonged  to  the  last  com- 
pany. The  bill  was  for  a  specific  performance  and  injunction  to  restrain 
the  breach  of  the  contract.  The  demurrer  was  argued  before  Lord  Chan- 
cellor Gotten  ham,  in  the  High  court  of  chancery,  on  appeal  from  the  de- 
cision of  the  Vice-Chancellor.  On  pages  ^53  and  354  the  Lord  Chancel- 
lor says :  "  Now,  the  plaintiffs  having  a  railway  which  it  was  their  duty 
to  protect  for  the  benefit  of  their  constituents,  had  a  very  natural  fear  that 
they  might  be  very  much  injured  by  so  powerful  a  company  as  the  L.  &  N. 
W.  Railway  Co.  having  a  tine  in  competition  with  theirs,  they,  in  point  of 
distance,  being  so  convenient.  Their  duty  to  their  subscribers  was,  as  far 
as  possible,  to  secure,  by  all  lawful  means,  the  most  traffic  they  could  get. 
They  were  apprehensive  that  they  would  lose  their  traffic,  and  under  these 
circumstances  they  entered  into  an  arrangement  with  the  L.  &  N.  W.  Rail- 
way Co.  by  which  the  two  companies  agreed  not  to  compete  with  each 
other ;  but,  having  ascertained  how  many  passengers  had  gone  by  their  re- 
s(x:ctive  railwaj^s,  then  to  divide  the  profits  arising  from  that  traveling  in 
certain  proportions  between  them.  This  must  have  appeared  to  them,  as 
it  does  to  me,  a  beneficial  arrangement  for  the  minor  company.  It  was  no 
violation  of  duty  by  the  directors,  and  there  is  nothing  in  it  of  which  the 
subscribers  can  complain.  *  *  *  The  other  part  of  the  contract  is 
that  the  L.  &  N.  Ry.  Co.  shall  not  carry  passengers  from  Shrewsbur)r  to 
Gnosall,  or  to  Stafford,  there  being  from  Strafford  aline  actually  existing, 
and  from  Gnosall  a  line  in  contemplation,  which  might  bring  passengers 
down  to  Wolverhampton  or  Birmingham.  *  *  ♦  J  see  no  illegality  in 
this.  It  does  not  interfere  with  the  direct  traffic,  but  only  to  that  indirect 
traffic  which  could  be  resorted  to  merely  for  the  purpose  of  depriving  the 
plaintifis  of  that  which  they  anticipated  would  be  the  natural  result  of  the 
line  they  had  established.  The  defendant,  the  L.&  N.  W.  Railway  Co., 
being  under  no  obligation  to  carry  passengers  in  the  way  objected  to,  it  is 
quite  obvious  there  can  be  nothmg  ille^  in  making  an  agreement  by 
which  they  abstained  from  exercising  their  power  to  ao  so." 

On  pa^e  336  of  the  report  of  the  case  it  ap(x:ars  that  the  defendant  had 
lowered  its  tolls  between^ertain  points  to  take  trade  from  the  plaintiff 
and  thus  violate  the  contract.  Subsequently  an  issue  was  made  up  in  this 
case  to  be  sent  to  the  judges  of  the  Common  Law  court,  for  their  opinion 
upon  the  legality  of  this  contract.  It  came  before  Lord  Campbell,  chief 
justice,  Patterson,  Coleridge  and  Wightman,  judp;es,  and  was  decided  in 
1851.  and  reported  in  17  Ad.  &  Ell.  (N.  S.),  652,  in  which  that  court  held 
that  the  agreement  was  legal. 

In  1 861  the  question  again  came  up  for  consideration  in  the  case  of 
Hare  v,  London  &  N.  W.  R.  Co.,  2  John.  &  Hemm.,  80.  There,  two  groups 
of  railway  companies,  being  respectively  the  owners  of  independei^t  con- 
terminous routes,  agreed  to  divide  the  profits  of  the  whole  traffic  in  cer- 
tain fixed  proportions  calculated  on  the  experience  of  past  course  of 
traffic.  It  was  held  that  such  an  agreement,  being  bona  fide,  was  not  ultra 
vires.  A  bill  was  filed  by  a  shareholder  of  the  L.  &  N.  W.  Ry.  Co.  for  an 
injunction  to  restrain  the  company  from  carrying  the  agreement  into 
effect.  Sir  W.  Page  Wood,  Vice-Chancellor,  on  page  103,  says :  "  It  is  a 
mistaken  notion  that  the  public  is  benefited  by  pitting  two  railway  com- 
panies against  each  other  till  one  is  ruined,  the  result  being  at  last  to 
raise  the  fares  to  the  highest  possible  standard.  "  On  page  107  he  says : 
**  Thoujg[h  it  may  not,  in  one  sense,  be  for  the  immediate  advantage  of 
the  public,  inasmuch  as  it  may  tend  to  raise  fares,  it  is,  nevertheless,  in 
the  end  beneficial,  by  preventing  the  ultimate  raising  of  fares  as  the  con- 
sequence of  ruinous  competition,  and  also  by  promoting  the  convenience 
of  travelers.  '*  On  page  1 14  he  continues :  "  Lord  Cottenham's  decision, 
independently  of  the  very  great  authority  of  that  learned  judge,  must  be 
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regarded  as  an  especially  strong  authority  for  this  reason  :  When  the 
merits  of  Lord  Cottenham  as  an  equity  judge  come  tot)e  weighed  here- 
after, one  of  his  marked  characteristics  will  be  found  to  be  the  skill  and 
boldness  with  which  he  accommodated  the  practice  of  the  court  to  new 
commercial  exigencies.  " 

In  Ex  parte  Koekler,  Receiver,  in  the  Circuit  court  of  the  United  States 
for  Oregon,  23  Fed.  Rep.  529,  21  Am.  &  Eng.  R.  Cas.,  57,  which  was  a 
case  involving  a  pooling  contract,  a  much  more  odious  form  of  railway 
combination  than  the  traffic  contract,  and  which  is  now  by  the  Interstate 
Commerce  Commission  positively  forbidden,  Judge  Deady  says :  •*  Pool- 
ing freight  or  dividing  earnings  is  resorted  to  by  rival  and  competing 
lines  of  railway,  as  a  means  of  avoiding  the  cutting  of  rates,  which,  if  per- 
sisted in,  must  result  in  corporate  suicide.  It  is  not  apparent  how  a  di- 
vision of  the  earnings  of  two  such  roads  can  concern  orafiect  the  public, 
so  long  as  the  rate  of  transportation  on  them  is  reasonable.  '*  He  there- 
upon ordered  the  receiver  to  carry  out  the  agreement. 

Monopolizing.— Much  that  has  been  said  on  the  subject  of  restraint  of 
trade  is  equally  applicable  to  the  subject  of  monopolizing.  The  statute 
names  both,  but  as  before  stated,  there  is  a  difference  at  common  law  be- 
tween the  two  which  we  have  pointed  out.  An  examination  of  the  agree- 
ment between  the  different  companies,  constituting  the  Trans-Missouri 
Freight  Association,  discloses  not  a  single  element  of  a  monopoly  at  com- 
mon law.  An  agreement  in  respect  to  rates  alone,  even  if  it  went  to  the 
extent  of  agreeing  to  raise  them,  could  not  be  held  to  be  a  contract  in  re- 
straint of  trade  within  the  meaning  of  that  term  as  settled  in  cdmmon  law ; 
nor,  measured  by  the  same  common  law  test,  could  it  be  held  to  establish  or 
intend  to  establish  a  monopoly.  It  seems  to  be  forgotten  by  the  govern- 
ment, that  the  prices  charged  by  common  carriers  for  service  is  subject  to 
governmental  control  and  regulation,  and  subject  further  to  the  ancient 
doctrine  of  the  common  law  that  they  must  h^Just  and  reasonable.  Each 
of  the  railway  companies  composing  theTrans-Missouri  Freight  Associa- 
tion is  subject  to  the  control  of  the  Interstate  Commerce  Commission ;  all 
tariff  sheets  and  all  agreements  with  each  otljer,  must  be  filed  with  the 
Interstate  Commerce  Commission,  and  the  answer  shows  that  the  very 
agreement  which  is  attacked  by  the  bill,  is  on  file  with  the  Interstate  Com- 
merce Commission. 

Still  further,  it  appears  from  the  agreement  and  from  the  admitted  al- 
legations of  the  answer,  that  the  purpose  of  the  agreement  was  not  to 
raise  rates,  but  to  establish  and  maintain  just  and  reasonable  rates  ;  and  ^ 
to  establish  just  and  reasonable  rates  is  a  right  which  belongs  to  every 
railroad  company  in  the  United  States,  and  is  particularly  and  specifically 
required  by  the  Interstate  Commerce  Act.  //  can  never  be  legally  wrong 
to  contract  for  what  is  legally  right. 

Reasonable  rates  are  legal ;  they  are  lawfully  chai^^eable  for  service ; 
and  no  contract  whose  scope  does  not  go  beyond  reasonable  rates  can  be 
outside  the  sanctions  of  the  law.  The  bill  complains  that  under  the  agree- 
ment, the  defendants  have  established  what  the  govenment  is  pleased  to 
call,  "  arbitrary  rates  " ;  but  surely  the  learned  law  officers  of  the  govern- 
ment cannot  be  ignorant  of  the  fact,  that  rates  m»^/  be  arbitrary,  and  are 
required  by  law  to  be  arbitrary.  It  is  an  offense  under  the  Interstate  Com- 
merce Act  to  change  rates  without  notice,  or  to  give  varying,  flexible,  and 
if  we  may  use  the  term,  »»-arbitrary  rates.  This  case  can  never  turn  dn, 
the  question  whether  a  rate  is  arbitrary  or  not ;  if  it  h^  just  and  reasonable ^ 
neither  the  government  nor  the  public  nor  individual  shippers,  can  object 
to  it. 

There  is  no  claim  made  in  the  bill  that  by  reason  of  the  agreement  the 
public  are  deprived  of   any  facilities  to  which  they  are  entitled ;  all  the 
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roads  are  in  full  operation,  and  as  shown  by  the  pleadings,  the  public  are 
served  for  just  and  reasonable  rates  ;  how,  then,  can  it  l^  claimed  that  a 
monopoly  has  been  established  ck*  that  the  people  have  been  or  can  be  op- 
pressed ? 

In  Stewart  v,  Erie  &  W.  Transp.  Co.,  17  Minn.  372,  a  bill  was  filed  by  a 
stockholder  of  one  of  the  companies  to  avoid  an  agreement  for  the  con- 
tinuous transportation  of  passengers  and  freight  over  the  lines  of  the  Lake 
Superior  and  Mississippi  Kiver  Railroad  Company  and  the  Lake  Erie  and 
Western  Transportation  Company.  The  agreement  provided  that  the 
through  rates  on  freight  and  passengers  for  transportation  eastward  were 
to  be  iized  by  one  of  the  parties,  and  for  transportation  westward  by  the 
other  party,  and  that  these  rates  should  be  divided  according  to  a  fixed 
proportion ;  that  these  through  rates,  to  use  the  language  of  the  agree- 
ment, '•  shall  so  far  as  the  competition  of  rival  lines  will  permit,  be  made 
fairly  remunerative  to  both  parties. "  The  agreement  then  prohibited 
the  parties,  except  by  mutual  consent,  from  making  rates  that  would  not 
yield  at  least  **  $2.25  per  ton  to  the  party  of  the  first  part  and  $4  per  passen- 
ger " ;  and  a  complete  schedule  of  prices  for  both  freight  and  passenger 
service  was  provided.  On  page  396  the  Supreme  X3ourt  of  the  State  of 
Minnesota  said  :  "  But  while  it  could  hardly  be  claimed  that  any  monop- 
oly in  the  sense  of  exclusive  privilege  of  carrying  to  and  from  the  railroad^ 
is  in  terms  provided  for  in  this  contract,  the  plaintiff  contends  that  the 
practical  effect  of  the  contract  is  to  confer  such  monopoly  upon  appellant. 
This  objection  brings  up  once  more  the  propositions  which  we  have  so 
often  reiterated  as  of  paramount  importance  in  this  case,  viz  :  first,  that  ii 
is  competent  for  the  railroad  company  to  enter  into  contracts  wjth  con- 
necting carriers  for  the  purpose  of  providing  for  through  transportation 
over  its  road  and  the  routes  of  such  carriers,  such  contracts  being  made 
with  a  dona  fide  ^xir^st.  to  regulate  traffic  in  a  reasonable  and  just  manner ; 
and,  second,  that  this  contract  is,  upon  this  appeal,  to  be  assumed  to  have 
been  made  bona  fide  and  .with  the  purpose  of  providing  for  through  trans- 
portation over  the  connecting  routes  of  the  contracting  parties.  Now  ad- 
mitting, as  appears  to  be  the  fact,  that  the  contract  in  this  case,  though 
not  conferring  upon  the  app>ellant  a  monopoly  of  running  in  connection 
with  the  railroad,  does  secure  to  and  confer  upon  the  appellant  special 
privileges,  the  practical  result  of  conferring  which  may  be  to  enable  the 
.  appellant  to  monopolize  the  lake  carriage  connected  with  the  railroad,  it 
does  not  follow  that  the  contract  is  therefore  against  public  policy  and 
void.  Still  keeping  in  mind  the  two  propositions  so  often  repeated,  the 
question  still  recurs,  can  this  court  say  as  a  matter  of  law,  that  this  con- 
tract which  is  presumed  to  have  been  made  with  a  bona  fide  purpose  to- 
regulate  traffic  was  not  made  in  a  reasonable  and  just  manner,  and  is  not 
reasonably  calculated  to  accomplish  such  purpose  ?  We  think  that  this 
question  must  be  answered  in  the  negative.  " 

In  Ontario  Salt  Co.  v.  Merchants  Salt  Co.,  18  Grant's  Ch.  (U.  C),  540,  it 
appeared  that  several  incorporated  companies  and  individuals,  engaged  in 
the  manufacture  and  sale  of  salt,  entered  into  an  agreement,  whereby  it 
was  stipulated  that  the  several  parties  agreed  to  combine  and  amalgamate 
under  the  name  of  "  The  Canadian  Salt  Association,"  for  the  purpose  of 
successfully  working  the  business  of  salt  manufacturing  and  to  ifurther  de- 
velop and  extend  the  same,  and  which  provided  that  all  the  parties  to  it 
should  sell  all  salt  manufactured  by  them  through  the  trustees  of  the  asso- 
ciation, and  should  sell  none  except  through  the  trustees.  It  was  held  that 
this  agreement  was  not  void  as  contrary  to  public  policy  or  as  tending  to- 
a  monopoly  or  being  in  undue  restraint  of  trade.  Thereu(x>n,  the  contract 
was  enforced. 

In  Wickens  v,  Evans,  3  Y.  &  J.,  318,  it  appeared  that  A,  B,  and  C,  rival 
51  A.  &  E.  R.  Cas.— 32 
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box  and  trunk  makers,  for  the  purpose  of  preventing  the  inconvenience  and 
loss  from  all  doing  business  in  the  same  places,  divided  England  into  three 
districts,  each  taking  dne,  and  the  other  two  engaging  not  to  carry  on  any 
business  in  such  district.  This  agreement  was  held  to  be  valid.  The  ob- 
ject of  the  parties  was  to  put  an  end  to  the  great  loss  and  inconvenience 
wiiicli  each  of  the  parties  sustained  by  reason  of  their  exercising  the  trade 
in  tiie  same  places.  In  the  opinion,  the  court  said  :  *'  This  is  the  mischief 
and  evil  recited  in  this  agreement,  and  what  is  the  remedy  they  propose? 
Not  a  monopoly  except  as  between  themselves,  because  every  other  man 
may  come  into  their  disthcts  and  vend  his  goods.  All  they  prof)osc  is, 
tiiat  tilt  V  snail  not  carry  on  a  rivalry,  nor  continue  any  longer  to  trade 
tlin^iij^iunit  ilie  country." 

\w  .\l'>oul  Steamship' Co.,  Lim..  v.  McGregor,  Gow  &  Co.  L.  R.,  21  Q.  B. 
Hi  v.,  544,  it  a}>peared  that  the  defendants,  who  were  a  firm  of  shipowners 
trading  Oet\\ecn  China  and  Europe,  with  a  view  to  obtaining  for  themselves 
a  monopoly  oi  the  homeward  lea  trade,  and  thereby  keeping  up  the  rate 
ot  freigiit,  iormed  themselves  into  an  association,  and  otieredto  such  mer- 
chants and  shippers  in  China  as  shi[)ped  their  tea  exclusively  in  vessels 
belonging  to  members  of  the  association  a  rebate  of  five  per  cent,  on  all 
freigliLs  paid  by  them.  The  plaintilTs,  who  were  rival  shipowners  trading 
beiucen  China  and  Europe,  were  excluded  by  the  defendants  from  all  the 
benclitsof  the  associaiion.  and  in  consequence  of  such  exclusion,  sustained 
damage.  It  was  held  that  the  association,  being  formed  by  the  defend- 
nius  with  the  view  of  keeping  the  trade  in  their  own  hands,  and  not  with 
liie  iniention  of  ruining  the  trade  of  the  [)laintiti"s,  or  through  any  personal 
malice  or  ill-will  toward  tliem,  was  not  unlawful,  and  that  no  action  for  a 
conspiracy  was  maintainable. 

The  same  rule  was  aj)(tlied  in  the  Eclipse  Tow-Hoat  Co.?'.  Pontchartrain 
K.  Co..  24  La.  Ann.  i.a  ta.se  similar  in  many  respects  to  the  preceding  one. 

From  the  cases,  ai.d  from  reason  itself,  which  is  the  foundation  upon 
which  the  law  must  rest,  it  is  clear  that  the  contract  in  question,  even  ad- 
mitting that  the  Anti-Tni^^t  Act  is  broad  enongh  to  include  combinations 
between  carriers,  is  not  ot  that  character  which  the  act  forbids;  it  is  not 
in  restraint  ot  trade,  nor  does  it  establish  a  monopoly;  for,  as  we  have 
se<Mi.  it  Kicks  the  es.seniial  elements  of  either. 

Competition  in  its  Legal  Aspects. — Much  is  said  in  the  bill,  and  will  doubt- 
l.^ss  he  said  in  the  argument,  on  the  subject  of  competition,  though  this 
word  is  not  used  in  the  Anti-Trust  act.  Whatever  relation  competition 
has  to  this  case,  is  purely  in  respect  to  its  bearing  upon  the  legal  doctrine 
of  restraint  of  trade  and'  monopolies.  Competition  is  an  exceedingly  gen- 
eral term.  The  government  insists  that  it  is  to  be  free,  unregulated  and 
unrestricted,  and  that  this  is  what  the  public  is  entitled  "to ;  that  all  the 
forces  of  competition  shall  be  given  unlimited  play,  and  that  if  persons  or 
corporations  engaged  in  business  take  any  step  whereby  the  play  of  com- 
petition is  in  anv  manner  restricted,  limited,  regulated  or  modified,  public 
rights  are  thereby  violated.  We  respectfully  submit  that  this  is  not  the 
law  ;  and  that  it  was  not  the  law  even  at  the  time  when  the  public  policy 
of  England  regarded  it  with  most  favor.  As  we  have  had  occasion  to  say 
before,  public  policv  is  a  variable  thing;  and  no  man  accustomed  to  the 
accurate  use  of  language  can  now  claim  that  free  and  unrestricted  com- 
petition is  the  public  policy  of  this  country  or  of  England.  Has  any  case 
been  pointed  out — can  any  case  be  pointed  out,  which  holds  that  restraint 
upon  competition  is,  without  regard  to  circumstances,  ipso  facto,  illegal  and 
void  }  No  such  cases  exist;  nor  do  the  reasons,  upon  which  rules  of  law 
are  based,  permit  that  any  such  doctrine  should  ever  be  established. 

When  Adam  Smith  promulgated  his  great  theory  of  competition,  the 
world  hailed  it  as  a  beneficent  discovery.     But  that  was  more  than  a  ccn- 
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tury  ago.  Within  the  memory  of  men  of  middle  age  now  living,  all  the 
systems  and  methods  of  carrying  on  business  have  changed  ;  steam,  elec- 
tricity and  the  other  powerful  agencies  which  science  has  brought  to  the 
aid  of  modern  life,  have  reconstructed  the  theory  not  only  of  Adam  Smith, 
but  the  theories,  political,  social  and  economic,  of  many  other  great  lights 
of  history.  Competition  between  small  tradesmen,  limited  to  narrow  lo- 
calities, is  an  entirely  different  thing  from  the  competition  between  the 
great  factors  of  modern  commerce ;  and  as  methods  and  agencies  change, 
public  policy  changes  and  the  laws  change  with  it.  But,  as  we  have  before 
shown,  even  in  Adam  Smith's  time  the  doctrine  of  free  and  unrestricted 
competition  was  not  adopted  or  followed  by  the  courts. 

In  truth,  no  such  legal  doctrine  ever  existed.  Competition  was  always 
a  legal  public  right;  hut  free,  and  unr^stra/neii  compei'iUon,  i'lkt  unregu- 
lated liberty  of  any  kind,  has  always  belonged  to  the  literature  of  doctrin- 
aires  ^ni\  theorists  and  never  to  the  sober  and  sensible  jurisprudence  of 
the  Anglo-Saxon  race. 

In  the  case  of  Kellogg  v.  Larkin,  3  Pinney  (Wis.),  150,  in  a  learned  and 
elaborate  opinion  by  Howe,  Judge,  it  was  said  :  "  If  it  be  true,  also,  that 
competition  is  the  life  of  trade,  it  may  follow  such  premises,  that  he  who 
relaxes  competition  commits  an  act  injurious  to  trade;  and  not  only  so, 
but  he  commits  an  overt  act  of  treason  against  the  commonwealth.  But  I 
apprehend  it  is  not  true  that  competition  is  the  life  of  trade.  On  the  con- 
trary, that  maxim  is  the  least  reliable  of  the  host  that  may  be  picked  up  in 
every  market  place.  It  is,  in  fact,  the  shibboleth  of  mere  gambling  specu- 
lation, and  is  hardly  entitled  to  take  rank  as  an  axiom  in  the  jurisprudence 
.  of  this  country.  1  believe  universal  observation  will  attest  that  for  the  last 
quarter  of  a  century,  competition  in  trade  has  caused  more  individual  dis- 
tress, if  not  more  public  injury,  than  the  want  of  competition. 

Indeed,  by  reducing  prices  below,  or  raising  them  above  values  (as  thp 
nature  of  the  trade  prompted),  competition  has  done  more  to  monopolize 
trade,  or  to  secure  exclusive  advantages  m  it,  than  has  been  done  by  con- 
tract. Rivalry  in  trade  will  destroy  itself,  and  rival  tradesmen  seeking  to 
remove  each  other,  rarely  resort  to  contract,  unless  they  find  it  the  cheapest 
mode  of  putting  an  end  to  the  strife.  And  it  seems  to  me  not  a  little  re- 
markable, that  in  the  case  of  Stanton  v,  Allen,  5  Denio,  434,  it  should  have 
been  urged  against  the  agreement,  that  its  object  was  to  exempt  the  stan- 
dard of  freights,  etc.,  fa)m  the  wholesome  influence  of  rivalry  and  compe- 
tition. For  it  is  very  certain  that  because  of  that  very  purpose,  because 
they  did  not  tend  to  protect  the  party  against  the  influence  of  rivalry  and 
competition,  courts  of  law  have  upheld  like  agreements  in  partial  restraint 
of  trade,  ever  since  the  case  of  Mitchell  v.  Reynolds,  supra,  was  decided." 

In  Perkins  v.  Lyman,  9  Mass.,  522,  the  court  said ;  **  Instead  of  an 
injury  to  the  public  the  community  may  receive  benefit  from  such  pro- 
cedure, as  it  will  go  to  prevent  the  trades  being  overdone  and  so  becom- 
ing profitable  to  none." 

Also,  in  the  case  of  Leslie  v.  Lorillard,  no  N.  Y.,  519,  Judge  Grey  said: 
"  I  do  not  think  that  competition  is  invariably  a  public  benefaction,  for  it 
may  be  carried  on  to  such  a  degree  as  to  be  an  evil." 

Again,  in  People  v.  North  River  Sugar  Refining  Co.,  22  Am.  &  Eng. 
Corp.  Cas.  511,  when  tried  before  Judge  Barrett,  at  the  Circuit,  he 
said :  **  Excessive  competition  may  sometimes  result  in  actual  injury  to 
the  public,  and  competitive  contracts  to  avert  personal  ruin  may  be  per- 
fectly reasonable.  It  is  only  when  such  contracts  are  publicly  oppressive 
that  they  become  unreasonable  and  are  condemned  as  against  public 
policy." 

In  the  late  case  of  the  National  Benefit  Co.  7/.  Union  Hospital  Co..  46 
Minn.,  on  page  275,  Judge  Mitchell,  speaking  for  the  Supreme  court, 
says :    "  And  again,  modern  investigations  have  much  modified  the  views 
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of  courts,  as  well  as  political  economists,  as  to  the  effect  of  contracts  in- 
tending to  reduce  the  number  of  competitors  in  any  particular  line  of 
business.  Excessive  competition  is  not  now  accepted  as  necessarily  con- 
ducive to  the  public  good.  The  fact  is  that  the  early  common  law  doctrine 
in  regard  to  contracts  in  restraint  of  trade  larg:ely  grew  out  of  the  sute  of 
society  and  of  business  which  has  ceased  to  exist,  and  hence  the  doctrine 
has  been  much  modified,  as  will  be  seen  by  comparison  of  the  early 
English  cases  with  modern  decisions — both  English  and  American." 

The  Supreme  Court  of  New  Hampshire  in  the  case  of  Manchester  &  L. 
R.  Co.  V.  Concord  R.  R.  Co..  (N.  H.)  47  Am.  &  Eng.  R.  Cas.  359,  already 
referred  to,  discusses  this  doctrine  of  unregulated  competition  with  so 
true  an  appreciation  of  its  meaning,  and  its  consequences,  that  we  quote 
at  some  length  from  the  opinion:*     »    ♦    ♦    ♦ 

Judge  CooLEY—at  that  time  Chief  Justice  of  the  Supreme  Court  of 
Michigan — in  an  article  in  the  Railway  Review,  April  26,  1884,  on  the 
subject  of  Traffic  Pooling,  says  ;  '*  It  is  a  familiar  principle  in  the  law 
that  contracts  in  general  restraint  of  trade  are  void.  Therefore  if  a  man 
contracts  with  his  rival  in  business  that  for  any  agreed  consideration  be 
will  no  longer  pursue  his  customary  calling  within  the  state  in  which  he 
resides,  the  promise  is  one  he  may  keep  at  pleasure,  or  break  with  impunity. 
The  reasons  are  that  such  a  contract  if  enforced  would  deprive  the  public 
of  the  benefits  of  com[>etition,  and  at  the  same  time  impose  restraints 
going  tar  beyond  what  would  be  needful  for  protection  to  the  party  bar- 
gaming  for  them.  But  it  was  always  agreed  that  competition,  in  so  far 
as  it  operated  injuriously  to  individuals,  might  with  entire  competency  be 
limited  by  contract ;  and  in  a  great  variety  of  cases  it  has  been  held  that 
a  man  may  lawfully  bargam  to  put  an  end  to  an  injurious  competition  in 
his  business  in  the  locality  where  he  carries  it  on,  or  that  he  may  bargain 
tq  prevent  the  establishment  in  that  locality  of  a  competing  business  which 
he  fears  may  be  injurious.  It  is  only  when  he  exacts  terms  that  go  be- 
yond giving  him  protection  that  the  law  holds  his  contract  to  be  unreason- 
able, injurious  to  the  public,  and  therefore  illegal.  The  reader  unfamiliar 
with  the  law  reports  will  find  many  of  the  cases  referred  to  in  the  note ; 
and  it  will  appear  on  an  examination  that  in  all  of  them  the  legality  of 
bargaining  to  limit  competition^  when  it  is  kept  within  the  bounds  of  reason- 
able protection,  is  either  assumed  or  expressly  affirmed*' 

In  the  same  article  Judge  Cooley  says :  "  The  principal  danger  to  be 
guarded  against  is  the  cutting  of  rates.  In  the  unregulated  and  unreason- 
ing strife  between  railroad  companies  this  cutting  is  not  only  carried  on 
to  an  extent  that  is  ruinous  to  the  companies  themselves,  but  it  becomes 
a  disturbing  factor  in  all  commerce,  and  it  is  perfectly  correct  for  the  rail- 
road companies  to  say,  as  they  do  when  defending  pooling,  that  unjust 
discrimininations  are  a  necessary  result.  The  sort  of  competition  which 
is  the  *  life  of  trade '  in  a  war  of  rates,  incites  every  agent  to  make  secretly 
and  by  every  form  of  indirection  such  terms  as  will  secure  the  business : 
it  is  inevitable  that  these  shall  be  without  uniformity,  and  that  those  who 
push  the  hardest  and  bargain  most— which  will  generally  be  the  large 
shippers — will  be  most  favored.  Low  rates,  when  they  can  be  depended 
upon  for  any  considerable  time,  increase  the  prices  of  grain  and  other 
market  commodities  in  the  hands  of  producers ;  but  they  affect  prices 
little  if  at  all  when  it  is  uncertain  from  day  to  day  and  from  hour  to  hour 
what  they  are  to  be,  and  consequently  such  benefits  as  come  from  the 
hostile  cutting  of  rates  are  reaped  principally  by  speculators  and  other 

*  The  lengthy  quotation  of  several  pages  given  in  the  brief  is  omitted,  since 
the  opinion  will  be  fpund  reported  in  full  in  vol.  47  Am.  &  Eng  R.Cas.  p.  359, 
—Ed. 
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large  shippers.  It  is  doubtful  if  the  shipping  interest  ever  receives  benefits 
equivalent  to  the  losses  which  the  railroad  interest  suffers  in  a  war  of 
rates,  and  the  benefits  to  the  general  public  will  seldom  equal  the  inci- 
dental injuries.  Nothing,  therefore,  can  be  plainer  than  the  desirability 
that  reasonable  rates  should  be  maintained  with  general  uniformity,  so 
that  they  may  be  calculated  upon  in  the  making  of  contracts  and  pur- 
chases, and  so  that  small  shippers  as  well  as  large,  the  man  who  merely 
sends  his  household  goods  as  well  as  the  speculator  in  grain  and  provis- 
ions, may  have  the  benefit  of  them." 

In  another  part  of  the  article  he  says :  "  Such  a  state  of  things  can 
exist  in  no  business  from  which  a  transfer  of  capital  is  possible ;  and  the 
competition  it  creates  instead  of  being  '  the  life  of  trade,'  is  as  to  this 
business  destructive  of  the  capital  invested  in  it.  It  becomes  a  matter  of 
necessity  then,  that  the  competition  which  is  so  likely  to  be  destructive 
should  be  restrained  within  the  limits  which  will  admit  of  reasonable  and 
reliable  prosperity;  and  some  common  arrangement  between  the  roads 
seems  to  be  the  only  means  yet  found  by  which  this  can  be  accomplished." 

In  another  portion  of  the  article,  Judge  Cooley  points  out  what  so 
many  people  forget ;  that  there  is  a  wide  difference  between  capital  in- 
vested in  railway  enterprises  and  capital  invested  in  ordinary  business 
pursuits.  He  says  :  "  In  most  kinds  of  business,  competition  easily  and 
naturally  regulates  the  extent  to  which  a  business  shall  be  carried  on; 
persons  engage  in  it  only  when  they  think  they  see  a  reasonable  opening 
for  profit ;  they  push  the  business  with  men  and  money  when  the  promise 
of  success  is  such  as  to  warrant  it,  and  when  it  is  not,  operations  are  re- 
duced ;  some,  [>erhaps,  go  out  of  the  business,  and  capital  seeks  other 
investments.  The  merchant,  when  competition  becomes  too  severe  for 
him,  may  turn  farmer  or  manufacturer ;  the  manufacturer  may  change 
his  line  of  production  or  temporarily  reduce  it ;  and  these  changes  it  is 
generally  possible  to  make  without  serious  loss.  Verv  seldom  the  whole 
plant  for  one  business  will  be  useless  for  any  other.  l*he  general  results 
of  competition  will  therefore  be  such  that,  while  the  public  will  have  the 
benefits  of  low  prices,  a  general  equilibrium  of  demand  and  supply  will 
be  maintained  without  bringing  disaster  to  individuals.  Much  of  this 
is  as  different  as  possible  in  the  railroad  world.  The  investment  for  the 
purposes  of  a  railroad  is  permanent,  and  is  available  to  a  single  pur- 
pose only.  If  it  cannot  be  made  available  for  the  transportation  of  per- 
sons and  property  it  is  a  wasted  investment,  as  much  so  as  if  it  had  been  cast 
into  the  sea.  But  when  the  construction  of  railroads  is  entirely  unrestricted, 
there  is  always  a  tendency  to  build  more  than  are  needed,  and  more  than 
can  be  made  profitable.  The  reasons  for  this  are  numerous.  Railroads  are  a 
great  local  convenience  ;  every  village  wants  one  or  more ;  and  it  is  easy 
for  plausible  men,  who  see  individual  profit  in  their  construction,  to  con- 
vince the  local  community  that  a  road  which  will  accommodate  their 
local  needs  must  be  profitable,  'c  'c  *  Roads  have  thus  in  many  cases 
been  constructed  at  general  expense  in  which  a  capitalist  for  the  purpose 
of  investment  would  put  nothing.  But  roads  are  also  built  under  an  ex- 
pectation, on  the  part  of  those  who  originate  and  push  them,  that  in  some 
way  the  originators  will  be  enabled  to  make  them  available  for  their  indi- 
vidual benefit,  regardless  of  their  real  value;  sometimes  through  holding 
the  control  and  managing  them ;  sometimes  by  forcing  the  owners  of 
other  roads  to  which  they  would  be  rivals  to  buy  them.** 

These  extracts,  which  we  have  quoted  at  considerable  length,  make  clear 
the  limitations  upon  combinations  between  carriers,  which  the  law  from 
time  immemorial  has  placed  upon  them,  namely,  that  whatever  agreements 
they  may  make  between  themselves,  the  public  always  has  this  protection  : 
that  they  can  only  charge  just  and  reasonable  rates.     Private  parties,  if 
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competition  reduces  profits  below  a  reasonable  remuneratioHt  are  at  lib- 
erty at  any  time  to  go  out  of  business,  or  to  engage  in  some  other  business ; 
while  railway  companies,  by  virtue  of  their  public  character,  must  continue 
to  do  business  whether  the  result  of  it  is  a  profit  or  a  loss.  Free  and  un- 
restricted competition  was  never  a  legal  doctrine ;  and  instead  of  being  a 
wholesome  and  salutary  principle  is  the  most  destructive  agency  known 
to  modern  commercial  life.  Taken  in  moderation,  and  with  reason,  it  is  a 
wholesome  tonic;  taken  in  free  and  unrestricted  quantities,  it  is  a  deadly 
pK)ison. 

Here  it  is  pertinent  to  inquire  of  the  officers  of  the  government  who 
brin^  this  suit,  how  they  reconcile  their  doctrine  of  absolutely  free  and  un- 
rcsirit  ted  competition  as  a  part  of  the  present  common  law,  with  the  uni- 
versal tendency  to  combination,  not  simply  among  railways,  but  in  every 
department  of  business.  It  is  a  part  of  the  age.  We  may  as  well  look 
facts  squarely  in  the  face.  Without  some  freedom  of  agreement,  some  lib- 
erty of  combination,  the  right  to  unite  and  the  right  to  come  together  for 
the  protection  of  common  interest,  there  can  be  no  health  and  no  strength 
in  our  industrial  or  commercial  life.  We  have  all  heard  something  of  the 
Farmers'  Alliance,  and  of  the  proclamations  said  to  have  been  sent  out 
from  the  headquarters  of  that  organization  recommending  the  producers 
of  grain  and  the  other  necessaries  of  life  to  unite  m  holding  them  from  the 
market  until  an  advance  in  prices  is  brought  about.  Something  we  know, 
also,  of  organizations  into  unions,  brotherhoods  and  trades  assemblies, 
with  the  avowed  purpose  of  self  protection,  even  to  the  destruction  of  rival 
interests.  There  is  not  a  town  or  city  in  the  United  States  in  which  there 
are  not  organizations  among  merchants  and  others  for  mutual  protection 
of  their  common  interests.  On  every  railroad  in  the  country  there  are 
numerous  organizations  of  employes,  whose  avowed  purpose  is  to  secure 
and  maintain  in  themselves  the  best  attainable  wages.  If  free,  unrestricted 
and  unregulated  competition  be  the  birthright  of  every  citizen,  will  the 
government  inform  us  why  every  citizen  is  hastening  to  array  himself 
against  that  kind  of  competition  ?  Let  us  not  be  deceived.  The  truth  is, 
combination  is  the  balance  wheel  of  modern  industry.  Without  it.  in  the 
fierce,  implacable  struggle  of  the  times,  no  interest,  whether  agricultural, 
commercial  or  mechanical,  can  survive;  and  the  people,  wiser  than  the 
politicians,  have  instinctively  recognized  the  truth. 

In  line  with  the  obvious  facts,  against  which  no  one  can  close  his  eyes 
at  the  present  time,  is  the  almost  universal  demand  of  the  people  to  be 
defended  from  "  free  and  unrestrained  comi>etition."  Anti-Alien  laws 
have  been  passed  to  protect  American  laborers  from  debasing  European 
competition.  The  Chinese  have  been  excluded  by  laws,  whose  rigor  and 
severity  can  be  defended  on  no  other  ground  than  the  dangers  of  "  free 
and  unrestricted  competition."  An  Anti-Alien  Land  law  has  been  enacted 
by  Congress  applicable  to  all  the  Territories  of  the  Unfted  States,  for  the 
protection  of  American  farmers  from  the  competition  of  European  capital 
and  the  European  tenant  system.  And  import  duties  are  levied  with  the 
avowed  purpose  of  shutting  out  foreign  competition,  thereby  enhancing 
the  wacjes  of  workmen,  and  preserving  American  markets  for  the  exclu- 
sive use  of  the  American  people.  All  of  these  statutes  are  against  the 
doctrine  of  "  free  and  unrestricted  competition."  They  rest  upon  another 
and  sounder  basis,  namely,  the  great  right  of  self-protection.  The  laws 
mentioned  above— and  many  more  could  be  named— are  all  violative  of 
the  doctrine  of  absolute  freedom  of  competition.  They  mark  and  illustrate 
the  condition  of*the  public  mind  upon  the  economic  questions  of  the  age. 
We  have  reached  the  time  when  association,  unity  of  action  and  co-oper- 
ative effort  are  indispensable,  and  when,  if  commercial  and  industrial 
forces  do  not  unite,  they  cannot  survive.    And  this  necessary  and  salutary 
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co-operation  was  never  intended  to  be  prohibited  by  the  Anti-Trust  Law 
or  by  any  o:her  Congressional  enactment. 

The  Position  of  the  GoTernment  in  this  Suit  is  Opposed  to  its  own  Con- 
struction of  the  Law,  as  Made  by  the  Tribunal  Specially  Charged  with  the 
Administration  of  Raihuay  ^iffairs. — No  one  entrusted  with  the  manage- 
ment of  governmental  atiairs  ever  fell  into  a  more  grievous  error — mani- 
fest, open  and  transparent — than  have  the  law  officers  of  the  United  States 
in  this  case.  Not  only  is  the  suit  mconsiderately  brought,  but,  if  we  may 
'be  pardoned  for  saying  .so,  a  little  study  of  the  case,  a  small  elTort  in  the 
industry  which  should  have  been  given  to  it,  would  have  shown  not  only 
that  it  ought  not  to  have  been  begun,  but  that  it  amounts  to  an  attempted 
perversion— of  course,  unintentional — of  the  law,  and  of  the  principles  and 
processes  by  which  laws  are  administered.  We  shall  show  that  the  Inter- 
state Commerce  Commission,  whose  whole  duty  is  to  enforce  the  law, 
whose  investigations  have  given  them  the  ripened  knowledge  that  comes 
from  experience,  have  established  the  most  intimate  relations  with  Traffic 
Associations;  have  relied  upon  them  as  useful  and  indispensable  aids  in 
the  ad  ministration  of  the  interstate  traffic  of  the  country  ;  have  commended 
their  efforts  to  establish  harmonious  relations  among  themselves  and  with 
the  public,  and  have  during  the  entire  period  since  the  enactment  of  the 
Interstate  Commerce  Act,  looked  to  them  as  useful  and  salutary  organiza- 
tions for  the  public  welfare. 

No  examination  can  be  made  of  the  agreement  establishing  the  associa- 
tion without  disclosing  that  all  its  provisions  are  in  the  direct  line  of  the 
Interstate  Commerce  Act,  aiming  at  the  same  benefits,  and  directed  against 
the  same  evils.  In  the  first  place.  Congress  has,  as  we  have  seen,  author- 
itatively spoken  on  the  subject  of  railway  regulation  in  the  enactment  of 
the  Interstate  Commerce  Act,  and  the  act  does  not  contemplate  "  free  and 
unrestricted  competition  "  as  a  right  belonging  to  the  public  ;  on  the  con- 
trary, the  various  provisions  of  the  act  requiring  railway  companies  to  enter 
into  relations  with  each  other;  authorizing  the  comniission  to  determine 
the  reasonableness  of  rates;  authorizing  the  commission  to  suspend  the 
operation  of  the  long  and  short  haul  clause ;  and,  in  short,  all  of  the  regu- 
lative provisions  of  the  Interstate  Commerce  Act  show  the  intention  of 
Congress  to  bring  the  entire  railway  system  of  the  country  iftto  one  har- 
monious  and  uniform  system.  In  pursuance  of  this  act,  the  commission 
has  from  time  to  lime  acted  :  and  from  its  organization  to  the  present  day, 
has  striven  to  secure  uniformity  and  certainty  of  rates,  and  has  constantly 
held  as  the  greatest  of  all  public  evils  in  railway  management,  what  is 
known  as  wars  of  rates.  And  what  is  a  war  of  rates  .^  Simply  the  appli- 
cation of  the  principle  of  free  and  unrestricted  competition. 

Discrimination  is  another  of  the  great  evils  prohibited  by  the  Interstate 
Commerce  Act;  and  what  is  the  most  fruitful  source  of  discriminations? 
Undoubtedly  the  unrestrained  and  relentless  competition  for  which  the 
government  contends  in  this  case.  Give  full  and  unrestricted  sway  to  the 
kind  of  competition  the  government  asks  for  here,  and  there  can  be  but 
one  result ;  cities  and  towns,  which  are  not  competitive  points,  must  neces- 
sarily suffer  in  the  struggle  with  their  more  favored  rivals  thatare  compet- 
itive points  because,  whether  railroads  compete  or  not,  towns  and  cities, 
particularly  in  the  great  West,  which  is  the  theater  of  operations  of  the 
defendant  companies,  will  compete.  As  all  thoughtful  minds  have  long 
since  realised,  what  communities  and  commercial  interests  most  need,  is 
certainty  and  stability,  coupled,  of  course,  as  the  law  requires,  with  reason- 
ableness and  equality.  Traffic  associations  are  the  most  useful  and  neces- 
sary auxiliaries  to  the  administration  of  railway  affairs  by  the  Interstate 
Commerce  Commission.  Uniformity  of  classification  is  to-day  the  de^ 
sideratum,  most  needed  and  most  sought  for,  both  by  the  I  nterstate  Corn- 
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merce  Commission,  and  by  the  commercial  public,  and  uniformity  of  clas- 
sification is  a  simple  impossibility,  except  by  the  united  and  harmonious 
efforts  of  railway  companies. 

We  shall  devote  considerable  space — ^we  could  devote  more  without  ez- 
haustiiijg^  the  material— to  the  acts  and  opinions  of  the  Interstate  Com- 
merce Commission,  on  this  subject. 

It  will  appear  with  great  distinctness,  that  the  Interstate  Commerce 
Commission,  whose  whole  time  is  given  to  the  administration  of  the  law 
on  this  subject,  are  unfit  for  their  places,  are  ignorant  of  their  duties  and 
false  to  their  oaths  to  enforce  and  execute  the  law,  if  this  suit  can  be  main- 
tained'. It  is  even  worse  than  this  ;  for  if  what  is  claimed  in  this  suit  is 
the  law,  all  the  members  of  the  commission  should  be  impeached  for  mis- 
conduct in  office,  and  turned  out  of  their  positions.  If  the  government  is 
right  here,  it  is  wrong  in  the  entire  administration  of  the  Interstate  Com- 
merce Act.  The  law  requires  the  commission  to  make  reports  everv  year ; 
reports  which  constitute  a  record  of  their  acts  and  doings,  and  which  the 
law  f enquires  to  be  laid  before  Congress,  and  to  this  record  we  invite  the 
attention  of  the  court.    *    •    ♦ 

From  the  above  extracts,  taken  from  the  official  records  of  the  Inter- 
state Commerce  Commission,  we  find  :— 

1.  That  the  Commission  in  the  performance  of  its  duties  maintains  close 
and  intimate  relations  with  the  various  Traffic  Associations  of  the 
•country. 

2.  That  it  has  repeatedly  expressed  its  obligations  to  such  Associations 
for  aid  and  assistance  in  carrying  out  the  Interstate  Commerce  Act. 

3.  Thai  it  is  to-day,  and  has  been  for  years,  recognizing  the  Associations 
not  only  as  perfectly  lawful  bodies,  but  as  almost  indispensable  in  the  ad- 
ministration of  the  railway  traffic  of  the  country. 

4.  That  it  regularly  issues  circulars,  orders  and  regulations  to  such 
Associations. 

5.  That  since  the  passage  of  the  Anti-Trust  Act,  and  while  its  provisions 
have  been  in  full  force  and  operation,  the  Interstate  Commerce  Commis- 
sion has  maintained  its  relations  with  such  Traffic  Associations  undimin- 
ished and  unimpaired. 

The  Interstate  Commerce  Commission,  let  it  be  remembered,  is  a  body 
of  sworn  Government  officers,  specially  and  particularly  required  by  their 
oaths  of  office  to  know  the  law  governing  tne  operation  of  railways  en- 
gaged in  interstate  commerce,  and  to  see  that  it  is  enforced.  We  have 
taken  pains  to  give  these  various  expressions  of  the  views  of  the  Interstate 
Commerce  Commission,  not  because  they  were  necessary,  but  because  they 
make  it  so  clearly  appear  how  unwisely  and  improvidently  this  suit  was 
brought. 

As  executive  officers  of  the  government  in  the  control  of  railways,  what 
they  have  said  and  done  on  this  subject  amounts  to  an  executive  construc- 
tion of  the  existing  laws  on  the  subject,  and  as  such  will  be  followed  by 
the  courts,  except  upon  the  most  clear  and  conclusive  showing  that  it  is 
erroneous.     Brown,  Admx.  v.  United  States.  ir3  U.S.  568-571. 

Summing  up  all  that  is  shown  by  the  reports  of  the  Commission  we  call 
the  attention  of  the  court  to  the  significant  fact,— and  we  think  it  woild 
be  well  for  the  law  officers  of  the  Government  to  consider  it. — that  the 
only  criticism  upon  the  Associations,  to  be  found  any  where  in  the  reports,  is 
that  they  have  not  in  all  cases  lived  up  to  their  articles  of  agreement  as  closely 
as  they  ought. 
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.Weidenfeld 

V. 

Sugar  Run  R.  Co.  eta/.    ^ 

{U,  S.  Circuit  Court  W.  D.  Pa.,  Jan,  7,  1892,48  Fed.  Rep.  6ij.) 

Delegation  of  Power  to  an  Executive  Committee  to  Locate  Route. — Where 

the  by-laws  of  a  railroad  company  provide  for  the  appointment  of  an  exec- 
utive committee,  and  further  provide  "  that  such  a  committee  shall  have  a 
genera]  supervision  of  the  operations  and  policy  of  the  company,  and  shall 
have  power  to  authorize  the  execution  by  the  president,  secretary  or 
treasurer,  of  such  contracts  or  agreements  as  said  executive  committee 
may  deem  expedient,"  such  authorization  has  reference  only  to  the  con- 
duct of  the  ordinary  business  operations  of  the  company,  and  does  not 
extend  to  such  important  acts  as  the  direction  and  approval  of  the  loca- 
tion of  its  lines  of  railroad,  since  by  statute  (Act  Pa.  Feb.  19.  1849)  ^^^ 
duty  of  location  of  the  road,  is  imposed  upon  the  president  and  directors 
of  the  company,  and  this  discretion  cannot  be  delegated,  nor  can  the  board 
of  directors  approve  and  ratify  the  unauthorized  action  of  its  officers  in 
matcing  such  location,  as  against  the  rights  of  another  railroad  company 
which  may  have  attached  to  the  property  in  question  prior  to  such  ratifi- 
cation. 

Eminent  Domain — Public  Use— Railroad  for  Private  Benefit. —Where  it  is 
shown  that  a  railroad  is  to  be  built  solely  for  the  private  use  of  a  control- 
ling stockholder,  the  company  is  not  entitled  to  exercise  the  right  of  emi- 
nent domain,  even  though  it  is  oi^anized  under  the  general  railroad  law 
(Act  Pa.  April  4th,  1868)  entitled  **  an  act  to  authorize  the  formation  and 
regulation  of  railroad  corporations,"  and  its  promoters  profess  that  its  or- 
ganization is  for  a  public  purpose. 

Jurisdiction  of  Federal  Courts  to  Restrain  Illegal  Acts.— Under  a  statute 
(Act  Pa.  June  19th,  1871)  which  provides  that  in  proceedings  in  courts  of 
law  or  equity  in  which  it  is  alleged  that  the  private  rights  of  individuals 
or  of  corporations  are  injured  or  invaded  by  any  corporation  claiming  a 
right  or  franchise  to  do  the  act  from  which  such  injury  results,  the  court 
may  inquire  and  ascertain  whether  such  corporation  does  in  fact  possess 
the  right  or  franchise  to  do  the  act.  and,  if  such  rights  or  franchise  have 
not  been  conferred  on  such  corporation,  such  courts  by  exercising  equit- 
able powers  shall  by  injunction,  at  suit  of  the  private  parties  or  other  cor- 
porations, restrain  such  injurious  acts,  //e/d,  that  this  equitable  right 
mav  be  administered  by  a  court  of  the  United  States. 

Rights  of  Stockholders— Rival  Railroad— Collusion  of  Directors.— A  stock- 
holder of  a  railroad  company  which  has  located,  and  partially  constructed, 
its  lines,  may  maintain  a  bill  to  enjoin  a  rival  complany  from  appropriat- 
ing its  work  to  its  own  use,  when  he  shows  that  the  directors  of  his  own 
company  are  acting  in  sympathy  with  the  rival  company. 

In  Equity.     Bill  to  restrain  appropriation  of  right  of  way. 

C.  Walter  Artz,  for  complainant. 

H.  C.  Dornan  and  John  Ormcrod,  for  defendants. 

Reed,  J. — The  complainant's  bill  shows  that,  in  a  proceed- 
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ing  in  the  circuit  court  for  the  northern  district  of  New 
York  between  the  same  complainant  and  the  Al- 
Kuf«e.t  of  lecrheny  &  Kinzua  Railroad  Company,  S.  S. 
Bullis,  and  Mills  &  Barse,  as  defendants,  a  prelim- 
inary injunction  was  granted  on  the  i8th  of  July,  1891,  re- 
straining those  defendants  from  interfering  or  aiding  any 
interference  with  the  Interior  Construction  &  Improvement 
Company  in  the  execution  of  its  duties  under  certain  agree- 
ments with  the  defendants,  and  from  constructing  or  aiding 
the  construction  of  any  competitive  or  other  line  of  railroad, 
in  violation  of  said  agreements.  That  among  the  lines  of 
railroad  proposed  to  be  constructed  under  said  agreements 
was  what  is  known  as  the  **  Sugar  Run  Branch  of  the  Alle- 
gheny &  Kinzua  Railroad,"  which  was  designed,  among 
other  things,  to  reach  certain  timber  land  of  Messrs.  Bullis 
and  Barse,  which  they  had  agreed  to  place  under  the  lien  of 
a  mortgage  given  to  secure  the  bondholders  of  the  Allegheny 
&  Kinzua  Railroad  Company,  and  from  which  branch  the 
latter  company  expected  to  derive  a  large  revenue  in  trans- 
porting the  timber  and  bark  coming  from  said  lands.  That 
subsequently,  in  November,  1891,  the  Sugar  Run  Railroad 
Company,  the  defendant  in  this  case,  was  incorporated,  and 
the  route  of  its  railroad  surveyed  and  located  in  greater  part 
over  the  route  of  the  Sugar  Run  Branch  of  the  Allegheny 
&  Kinzua  Railroad. 

That  the  Sugar  Run  Railroad  Company  was  organized  by 
A.  A.  Healy  and  others  named  as  defendants,  in  collusion 
with  the  said'BuUis,  with  the  especial  purpose  of  evading 
the  injunction  of  the  said  circuit  court.  The  charge  of  col- 
lusion is  denied  both  by  the  answers  of  the  defendants  and 
by  their  affiflavits,  and  has  not  been  established  by  the  plaint- 
iff. While  there  is  enough  shown  to  lead  to  the  conclusion 
that  the  officers  of  the  iVllegheny  &  Kinzua  Railroad,  and 
particularly  its  president,  Mr.  Bullis,  have  regarded  with 
complacency  the  organization  of  this  rival  railroad,  and  its 
appropriation  of  the  route  and  grading  of  one  of  the  branches 
of  their  railroad,  and  while  they  have  made  no  effort  to  pro- 
tect the  interests  of  their  company,  yet,  so  far  as  shown,  the 
defendant  company  has  been  organized  and  is  proceeding 
with  its  work  as  a  separate  enterprise,  and  its  promoters  are 
acting  in  independence  of  Mr.  Bullis  or  the  Allegheny  & 
Kinzua  Railroad.  The  injunction  cannot  be  continued  on 
this  ground. 

In  this  connection  it  may  be  said  that  the  defendant  Healy 
is  the  owner  of  a  large  quantity  of.  bark,  which  he  reserved 
in  a  sale  of  timber  land  to  Bullis  in  1887,  and  which  the  de- 
fendants   allege    he  is  anxious  to  transport  to  his  tanneries, 
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and  therefore  he  and  his  associates  are  constructing  the  de- 
fendant company's  railroad  with  that  object  in  view  ;  Mr. 
Bullis  and  his  assignee,  the  Allegheny  &  Kinzua  Railroad 
Company,  having  failed,  according  to  the  terms  of  the  agree- 
ment between  Aiessrs.  BuUis  and  Healy,  to  construct  said 
railroad  and  transport  said  bark.  So  far  Mr.  Healy  seems 
to  be  acting  for  his  own  protection  and  in  his.  own  interest^ 
and  not   in  the  interests  of  Mr.  BuUis. 

The  plaintiff  further  contends,  however,  that,  as  a  stock- 
holder of  the  Allegheny  &  Kinzua  Railroad  Company,  he  is 
entitled  to  ask  that  its  rights  in  the  Sugar  Run  branch  be 
protected  ;  that  it  had  located  this  branch,  and  had  graded 
and  cleared  several  miles  of  its  route,  which  work  the  defend- 
ant company  has  appropriated,  and  is  preparing  to  lay  its 
railroad  in  part  upon  this  graded  roadbed.  The  defendant 
company  claims  priority  of  location  and  title,  as  between 
itselt  and  the  Allegheny  &  Kinzua  Company,  to  the  route  ; 
and  its  counsel  contend  that  under  the  law  of  Pennsylvania 
it  is  entitled  to  appropriate  this  route  regardless  of  the  work 
done  by  the  latter  company.  It  appears  from  the  affidavits 
that  the  actual  location  in  behalf  of  the  latter  conipany  was 
made  by  the  Interior  Construction  &  Improvement  Com- 
pany, the  contractor  for  the  construction  of  its  lines  of  rail- 
road. The  line  as  located  by  the  contractor  was  approved 
by  the  executive  committee  of  the  Allegheny  &  Kinzua  Rail- 
road Company,  but:  was  never  authorized  or  ap- 
proved by  Its  board  of  directors.  The  by-laws  of  ^uu*"*^ 
the  latter  company  provide  for  the  appointment 
of  an  executive  committee,  and  provide  **said  committee 
shall  have  a  general  supervision  of  the  operations  and  policy 
of  the  company,  and  shall  have  power  to  authorize  the 
execution  by  the  president,  secretary,  or  treasurer  of  such 
contracts  or  agreements  as  said  executive  committee  may 
deem  expedient."  This  authorization  has  reference  only  to 
the  concfuct  of  the  ordinary  business  and  operations  of^the 
company,  and  does  not  extend  to  such  important  acts  as  the 
direction  and  approval  of  the  location  of  its  lines  of  railroad. 
The  statute  of  Pennsylvania,  (Act  Feb.  19,  1849,)  under  which 
this  railroad  companv  acts  in  the  construction  of  its  railroad, 
imposes  the  duty  of  location  upon  the  president  and  direc- 
tors of  the  company  ;  and  this  discretion  cannot  be  delegated,, 
nor  can  the  board  of  directors  approve  and  ratify,  the 
unauthorized  action  of  its  officers  in  making  such  location, 
as  against  the  rights  of  another  railroad  company,  which  may 
have  attached  to  the  property  in  question  prior  to  such  rati- 
fication. Appeal  of  New  Brighton  R.  Co.,  105  Pa.  St.  13; 
Williamsport  &  N.  B.  R.  Co.  v,  Philadelphia  &  E.  R.  Co.,  141 
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Pa.  St.  407,  47  Am.  &  Eng.  R.  Cas.  224.  This  question  can 
only  arise  between  two  corporations  having  the  right  of 
eminent  domain.  If  the  defendant  company  has  this  power, 
and  is  entitled  to  its  exercise,  then,  as  between  it  and  the 
Allegheny  and  Kinzua  Railroad  Company,  it  would  seem 
•entitled  to  the  location,  because,  as  appears,  its  board  of 
-directors  have  proceeded  with  the  location  of  its  line  in  the 
manner  prescribed  by  the  statute ;  and  this  is  so,  although 
the  other  company  has  actually  done  work  upon  the  ground. 
Williamsport  &  N.  B.  R.  Co.  v.  Philadelphia  &  E.  R.  Co., 
supra ;  Titusville  &  P.  C.  R.  Co.  v,  Warren  &  V.  R.  Co.,  12 
Phila.  (Pa.)  642;  Davis  v.  Titusville  &  O.  C.  R.  Co.,  114  Pa. 
St.  308,  30  Am.  &  Eng.  R.  Cas.  341. 

It  becomes  important,  then,  to  ascertain  what  rights  and 
powers  the  defendant  company  possesses.  It  is  organized 
cinder  the  general  railroad  law  of  Pennsylvania,  being  the  act 
of  assembly  approved  April  4,  1868,  entitled  "An  act  to  au- 
thorize the  formation  and  regulation  of  railroad  corporations." 
Its  articles  of  association  state  that  it  is  to  be  constructed 
and  maintained  for  the  term  of  10  years,  from  Sugar  Run 
Junction,  McKean  county.  Pa.,  to  Sugar  Run  Station,  on  the 
river  division  of  the  Western  New  York  &  Pennsylvania 
Railroad,  in  Warren  county,  Pa.,  a  distance  of  about  12  miles. 
Its  authorized  capital  is  $120,000,  or  1,200  shares,  of  $100 
•each.  Of  this  capital  stock  269  shares  have  been  subscribed, 
250  of  which  are  subscribed  for  by  A.  A.  Healy,  10  shares  by 
Mr.  Lewis,  his  attorney,  and  the  remaining  9  shares  by  9 
persons.  The  Allegheny  &  Kinzua  Railroad  Company  has 
the  right  under  its  charter  to  build  the  Sugar  Run  branch 
over  the  route  in  question,  the  defect  being,  as  stated,  in  the 
location  of  its  line  upon  the  ground  ;  and  the  complainant 
contends  that  the  defendant  company  is  a  private  enterprise 
for  the  benefit  of  the  defendant  Healy ;  that  he  is  attempting 
to  use  the  powers  conferred  by  the  statute  for  his  own 
private  purpose  ;  and  that  the  Allegheny  &  Kinzua  Company, 
or  the  complainant  as  a  stockholder  in  the  latter  company, 
have  such  standing  as  to  be  able  to  raise  the  question. 

The  affidavits  read  on  behalf  of  the  defendants,  of  Messrs. 
Lewis,  Healy,  and  Brown,  the  statements  of  Mr.  Healy  to 
Messrs.  Smith  and  Byrne,  as  stated  in  their  affidavits,  and 
the  communication  of  Mr.  Roberts  to  the  councils  of  the  city 
of  Bradford,  set  forth  in  the  affidavit  of  A.  G.  RfcComb,  sat- 
isfy me  that  the  purpose  of  the  organization  of  the  Sugar 
Run  Railroad  Company  was  a  private  one,  namely,  to  reach 
and  transport  the  bark  belonging  to  or  purchased  by  the 
firm  of  Healy  &  Sons  for  use  at  tneir  tanneries.  Although 
its  promoters  profess  that  it  is  organized   for  a  public  pur- 


Digitized  by 


Google 


VOL.  si]  eminent  domain.  509 

pose,  yet  they  have  failed  to  show  any  public  use  or  neces- 
sity  for  the  railroad,  nor  any  public  traffic  that  it  will  obtain 
when  constructed.  Messrs.  Healy  and  Brown  admit  that 
their  purpose  in  subscribing  to  the  stock  was  to  secure  a 
means  of  reaching;  the  bark  they  needed  for  the  tanneries ; 
and  as  the  stock  is  held  by  themselves,  their  attorneys  and 
business  associates,  it  is  probable  that  their  motive  m  sub- 
scribing to  the  stock  actuated  all  the  subscribers  fgr  one 
share  each.  The  company  is  organized  for  the  short  term  of 
10  years,  and  is  manifestly  intended  to  meet  a  temporary 
necessity.  It  follows,  therefore,  that  its  stockholders  are  en- 
deavoring to  use  its  corporate  powers,  including  that  of  em- 
inent domain,  for  a  private  purpose. 

Whether  the  use  is  a  public  one,  for  which  private  prop- 
erty may  be  taken,  is  a  judicial  question.  If  the  use  itself  is 
found  to  be  only  private,  or,  further,  if,  the  use  be- 
ing public,  the  appropriation  can  in  no  respect  be  ^"'*"*  '"** 
subservient  thereto,  it  is  the  duty  of  the  judicial  department 
to  protect  the  citizen  by  proper  remedies  from  the  taking  of 
his  property,  whether  attempted  in  open  disregard  of  or 
under  color  of  law.  Pierce,  K.  R.  146;  Mississippi  &  R.  R. 
Boom  Co.  V,  Patterson,  98  U.  S.  403.  By  a  statute  of  Penn- 
sylvania, (Act  June  19,  1871,)  it  is  provided  that,  in  proceed- 
ings in  courts  of  law  or  equity,  in  which  it  is  alleged  that  the 
private  rights  of  individuals  or  of  corporations  are  injured 
or  invaded  by  any  corporation  claiming  a  rig*ht  or  franchise 
to  do  the  act  from  which  such  injury  results,  the  court  may 
inquire  and  ascertain  whether  such  corpo.^^ation  does  in  fact 
possess  the  right  or  franchise  to  do  the  act,  and,  if  such  rights 
or  franchise  have  not  been  conferred  on  such  corporation, 
such  courts,  if  exercising  equitable  powers,  shall  by  injunc- 
tion, at  suit  of  the  private  parties  or  other  corporations, 
restrain  such  injurious  acts.  This  equitable  right  may  be  ad- 
ministered by  a  court  of  the  United  States.  Holland  v.  Chal- 
len,  no  U.  S.  15.  In  the  case  of  Appeal  of  Edge  wood  R. 
Co.,  79  Pa.  St.  257,  it  appeared,  as  in  this  case,  that  a  number 
of  persons  had  procured  a  charter  for  a  railroad  company, 
ana,  under  cover  of  constructing  a  railroad  for  public  use, 
were  engaged  in  the  construction  of  a  railroad  from  a, tract 
of  coal  owned  by  themselves  to  the  Pennsylvania  Railroad. 
A  bill  was  filed  by  a  property  holder  to  restrain  the  appro- 
priation, by  virtue  of  the  power  of  eminent  domain  conferred 
upon  the  railroad  company,  of  a  portion  of  his  property  for 
its  uses. 

The  supreme  court  of  Pennsylvania,  finding  the  facts  to  be 
that  the  railroad  was  projected  and  constructed  with  the 
primary  object  of  connecting  the  coal  mines  with  the  Penn- 
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sylvania  Railroad,  held  that  the  railroad  was  being  con- 
structed for  private  purposes  under  cover  of  a  charter  ob- 
tained under  the  general  railroad  laws  of  the  state  ;  that 
there  appeared  a  perversion  of  an  enactment  passed  for  one 
purpose,  in  order  to  subserve  other  and  inconsistent  pur- 
poses ;  that  the  charter  of  the  defendant  company  did  not 
warrant  the  appropriation  of  the  land  of  the  plaintiff  for  the 
purpose  to  which  the  defendant  had  applied  it;  and  that  it 
did  not  possess  the  right  or  franchise  to  do  the  acts  which 
had  resulted  in  the  injyry  of  which  the  plaintiff  complained. 
In  appeal  of  Western  Pennsylvania  R.*  Co.,  104  Pa.  St.  399, 
the  same  court,  commenting  upon  the  Edgewood  R.  Co.  Case, 
said  : 

**  A  charter  authorizing  tlie  building  of  a  public  railroad 
did  not  warrant  the  construction  of  a  purely  private  one. 
*  *  *  Tlie  question  was  one  of  corporate  power,  and  that 
question  was  determined  by  the  inspection  of  the  charter  of 
the  company  proposing  to  exercise  the  power." 

In  the  present  case  it  is  stated  in  the  affidavits  that  deeds 
for  this  land,  upon  which  tlie  x\llegheny  &  Kinzua  Company 
has  partly  constructed  its  railroad,  are  in  the  possession  of 
its  officers,  but,  however  that  may  be,  it  is  in  possession  of 
the  land,  and  has  by  that  possession  sufficient' interest  to  ques- 
tion the  right  of  the  defendant  company  to  dispossess  it  and 
appropriate  the  land. 

One  other  question  was  raised,  namely,  the  right  of  the 
complainant  to  maintain  the  bill  in  this  case  as  a  stockholder 
of  the  Allegheny  &  Kinzua  Company.  The  bill 
!io*ckhoiIi©*r.  contains  the  averments  required  by  the  ninety- 
fourth  rule  in  equity,  thai  the  complainant  was  a 
stockholder  at  the  time  the  transactions  took  place  of  which 
he  complains,  and  that  the  suit  is  not  a  collusive  one.  It  fur- 
ther alleges  that  the  officers  and  directors  of  the  Allegheny 
&  Kinzua  Company  are  not  only  not  acting  for  the  interests 
of  their  corporation,  but  are  acting  in  sympathy  with  the  de- 
fendants interested  in  the  Sugar  Run  Company  ;  that  the  de- 
fendant Bullisand  his  associates  thus  acting  are  a  majority  of 
the  board  of  directors,  and  own  a  major  portion  of  the  stock 
of  the  company;  that  they  are  now  acting  in  such  bad  faith 
and  disregard  of  their  duties. 

Mr.  Smith's  affidavit  shows  that  the  board  refused  to  direct 
steps  to  be  taken  to  resist  the  appropriation  of  the  property 
of  the  company  and  interference  with  its  rights,  and  Mr. 
Bui  lis  has  been  seen  upon  the  line  with  the  president  of  the 
Sugar  Run  Company  since  the  latter  company  commenced 
work.  It  also  appears  that  the  information  as  to  defects  in 
location  was  furnished  to  the  officers  of  the  latter  company 
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by  the  officers  of  the  Allegheny  &  Kinzua  Company.  The 
complainant,  as  a  stockholder,  is  injured  by  these  unlawful 
acts  on  the  part  of  the  Sugar  Run  Company,  with  the  con- 
sent and  acquiescence  of  the  officers  and  directors  of  his  com- 
pany. It  is  clear  that  this  is  a  real  grievance,  and  a  real  and 
meritorious  application  by  the  complainant  to  prevent  a 
wrong  to  the  corporation  within  the  ruling  of  Justice  Harlan 
in  the  case  of  County  of  Tazewell  v.  Farmers'  Loan  &  Trust 
Co.,  12  Fed.  Rep.  752.  In  a  previous  case  between  the  same 
complainant  and  the  Allegheny  &  Kinzua  Company  and  its 
directors,  the  complainant  was  seeking  as  a  stockholder  to 
settle  the  contract  relations  between  that  company  and  the 
Interior  Construction  Company,  of  which  he  was  an  officer, 
and  his  charges  against  the  officers  of  the  railroad  company 
grew  out  ot  those  contract  relations.  This  court  then 
thought  he  had  not  shown  such  standing^  in  view  of  the  re- 
quirements of  rule  94,  as  to  sustain  his  bill.  Weidenfeld  v, 
Allegheny  &  K.  R.  Co.,  47  Fed.  Rep.  11. 

This  is  a  different  case.  No  contract  relations  are  involved 
in  this  case.  The  attempt  is  tostf'ip  the  company  of  its  prop- 
erty, in  which  the  complainant  as  a  stockholder  has  a  direct 
interest,  and  thfcre  is  such  a  disregard  of  duty  and  non-per- 
lormance  of  manifest  official  obligation,  amounting  to  what 
the  law  considers  a  breach  of  trust,  that  it  is  a  case  in  which 
the  stockholder  has  a  right  to  interfere.  It  does  not  involve 
a  discretion  as  to  the  bringing  of  suit  which  ought  properly 
to  be  left  to  the  judgment  of  the  board  of  directors  or  of  the 
majority  of  the  stockholders,  for  here  a  portion  of  the  corpo- 
rate property  and  the  exercise  of  the  franchises  of  the  com- 
pany over  the  route  in  question  are  in  jeopardy,  and  its 
officers,  in  disregard  of  their  duty,  are  consorting  with  its 
enemies,  and  furnishing  them  with  information  as  to  the  de- 
fects in  its  rights  to  the  use  of  the  route.  While  the  ques- 
tion is  not  entirely  free  from  doubt,  yet  I  think  sufficient  is 
shown  by  the  complainant  to  give  him  standing  in  this  ap- 
plication. 

A  preliminary  injunction  should  issue,  therefore,  restrain- 
ing the  Sugar  Run  Railroad  Company,  its  officers,  agents, 
contractors,  and  employes,  from  interfering  with  the  line  of 
the  Sugar  Run  Branch  of  the  Allegheny  &  Kinzua  Railroad 
Compan)-,  as  projected  and  partly  graded.  So  far  as  the 
restraining"  order  relates  to  construction  by  the  Sugar  Run 
Railroad  Company  of  portions  of  its  railroad  which  do  not 
interfere  with  the  line  of  said  branch,  it  should  be  dissolved; 
otherwise  it  should  continue  in  force  until  the  writ  of  injunc- 
tion issue,  which  should  only  be  upon  the  filing  by  the  com- 
plainant of  an  injunction  bond,  in  the   sum  of   $10,000,  to  in- 
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demnify    the    said    Sugar   Run   Railroad    Company,   with 
sureties  to  be  approved  by  the  court.    And  it  is  so  ordfered. 

Emintnt  Domain— Public  Use— Condemning  Land  for  Railroads  Used  for 
Private  Advantage. — See  Ex  parte  Bacot  (S.  Car.)  50  Am.  &  Eng.  R.  Cas. 
597 ;  Colorado  E.  R.  Co.  v.  Union  Pac,  R.  Co.  (C.  C.)  44  Am.  &  Eng.  R, 
Cas.  10,  note  25. 

Location  of  Road— Necessity  for  Talcing  Land. — When  a  railroad  locates 
its  line  across  certain  land,  it  i"^  prima  facie  proof  of  the  necessity  for  its 
appropriation,  in  the  absence  oif  anything  showing  or  tending  to  show  that 
the  taking  of  the  land  for  that  purpose  was  unreasonable.  O'Hare  v. 
Chicago.  M.  &  N.  R.  Co.  (Illinois.  Oct.  31.  1891).  28  N.  E.  Rep.  923. 

Appropriation  of  One  Railroad's  Land  by  Another — When  Authorized. — 
When  public  necessity  demands,  a  railroad  company  may  appropriate  so 
much  of  the  least  valuable  part  of  another  railroad  company's  yard  as  may 
be  necessary  for  the  supports  of  an  elevated  road,  when  the  proposed  ter- 
minus cannot  otherwise  be  reached,  and.  compensation  can  easily  be  made 
in  damages.  The  court  said  :  "  In  the  case  in  hand  the  appellee  seeks 
to  cross  appellants'  yard,  not  at  grade,  but  by  an  elevated  road,  which  will 
occupy  no  portion  of  the  yard  except  for  its  necessary  supports.  That  it 
will  occasion  some  inconvenience  to  the  appellants  is  probable,  but  for 
that  it  can  be  compensated  in  damages.  It  will  certainly  do  them  less  in- 
jury than  by  any  other  form.  While  vested  rights  are  to  be  sacredly 
guarded,  the  public  interests  must  not  be  overlooked,  and  nothing  in  the 
way  of  mere  obstructions  can  be  permitted  to  interfere  with  the  public 
convenience.  In  the  present  case  we  have  the  facts  found  by  the  master 
and  approved  by  the  court  as  follows  :  '  This  road  goes  through  the  de- 
fendants' extensive  freight  yards  at  its  least  valuable  part,  and  in  such  a 
way  as  to  take  but  a  trifle  of  the  defendants'  land,  and  so  as  not  in  any 
considerable  degree  to  restrict  or  embarrass  any  of  the  defendants*  use  or  en- 
joyment, nor  in  the  future,  of  said  yard,  for  any  of  the  purposes  to  which 
it  is  applied,  or  for  which  it  is  held.*  *  The  occupation  of  the  yard  as  pro- 
posed will  cause  some  inconvenience  and  interference  with  the  defendants* 
operation  and  use  of  the  yard,  but  not  to  any  considerable  or  serious  degree, 
nor  lessen  to  any  appreciable  extent  the  capacity  of  its  accommodation  for 
the  defendants'  use.*  *  *  The  entire  injury  to  the  defendants  would  compara- 
tively be  inconsiderable,  and  could  be  easily  compensated  for  in  dam- 
ages.' *The  plaintiff  cannot  by  any  other  route  whatsoever  reach  its 
terminus  at  Eleventh  and  Ninth  streets.*  These  findings  are  fully  sus- 
tained by  the  court  below  as  warranted  by  the  evidence.  Giving  to  them 
the  weight  of  a  verdict,  it  will  readily  be  seen  how  entirely  this  case  dif- 
fers from  those  cited.  Railroad  corporations  are  the  creatures  of  the 
public,  and  were  created  to  serve  the  public  in  the  matter  of  transporta- 
tion of  freight  and  passengers.  It  is  not  too  much  to  require  them  to 
submit  to  a  slight  inconvenience  where  the  public  interests  are  concerned, 
especially  where  such  inconveniences  can  be  compensated  in  damages. 
Their  franchises,  like  other  property,  may  be  taken  by  the  public,  for  the 
public  welfare,  where  there  exists  a  necessity  for  such  taking.  We  have 
interfered  repeatedly  where  such  an  attempt  has  been  made  without  an 
actual  necessity  therefor.  In  the  case  in  hand  we  think  such  necessity 
does  exist,  and  the  slight  inconvenience  to  the  appellant  company  must 
yield  to  the  public  good.  The  law  as  applicable  to  this  case  has  been  dis- 
cussed so  fully  and  so  recently  that  we  need  not  repeat  it  here.  The  de- 
cree is  affirmed,  and  the  appeal  dismissed,  at  the  costs  of  the  appellant.** 
Pittsburgh  Junction  R.  Co.  v.  Allegheny  Valley  R.  Co.,  146  Pa.  St.  297. 
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Equity  WMI  Not  InterfereWhere  Thtre  is  an  Adtquate  Remedy  at  Law. — 
In  condemnation  proceedings  of  a  portion  of  a  highway  for  railroad  pur- 
poses, persons  having  a  reversionary  interest  in  the  land,  or  who  will  be 
specially  injured  by  an  obstruction  of  the  highway,  have  an  adequate 
remedy  at  law,  by  making  themselves  parties  to,  and  asserting  their  rights 
in,  the  condemnation  proceedings,  and  they  cannot  resort  to  suit  in  equity 
to  enjoin  the  condemnation  proceedings.  Conner  v,  Covington  Transfer 
R.  Co.  (Ky.,  May  28,  1892),  19  S.  W.  Rep.  597. 

Entry  by  Railroad  not  Stayed  by  Writ  of  Error  by  Land-owner. — Where  a 
statute  confers  upon  a  railroad  the  right  to  enter  upon  condemned  lands 
upon  paying  the  amount  awarded  by  the  commissioners,  such  right  of 
entry  is  not  stayed  by  the  suing  out  of  a  writ  of  error  by  the  owner  of 
the  lands.  "The  proofs  showed  that  there  was  an  understanding  that, 
pending  the  negotiations  for  a  settlement,  no  legal  steps  should  be  taken 
by  either  to  the  prejudice  of  the  other,  and  that  defendant  had  delayed  su- 
ing out  his  writ  of  error,  relying  upon  it,  and  that  the  suing  out  of  that 
writ  of  error  stayed  the  defendant's  right  to  proceed  to  pay  the  money  and 
take  possession.  I  held  that  the  defendant  was  entitled  to  stand  before 
the  court  precisely  as  he  would  have  done  if  he  had  sued  out  his  writ 
of  error  instanter  the  judgment  was  entered  on  the  verdict.  But  I  also 
held  that  the  writ  of  error  did  not  in  any  degree  affect  the  complainant's 
right  to  take  possession  upon  paying  the  amount  found  by  the  jusy.  The 
1 2th  section  of  the  general  railroad  act  (Revision,  p.  928,  par.  100)  provides 
that,  upon  paying  the  amount  awarded  by  the  commissioners,  the  railroad 
company  snail  be  entitled  to  enter,  etc.  The  legislature  might  have 
stopped  here,  and  given  an  appeal  from  the  award  without  staying  the 
right  to  take  possession,  buch  provision  was  made  in  many  ot  the  old  ^ 
special  charters,  and  is  found  in  section  7  of  the  general  waterworks  act,  ' 
(Revision,  p.  1366,  par.  44,)  and  I  venture  the  suggestion  that  such  was 
the  intention  of  the  draughtsman  of  the  general  railroad  law,  but  his  lan- 
guage has  been,  very  properly,  of  course,  construed  otherwise,  and  it  has 
been  held  that  the  provisions  of  section  I3( Revision,  p.  929,  par.  loi)  post- 
poned the  right  of  possession  in  case  an  appeal  be  taken  before  payment, 
until  after  verdict.  Johnson  v.  Baltimore  &  N.  Y.  R.,  45  N.  J.  Eq.  454,  39 
Am.  &  Eng.  R.  Cas.  loi.  But  there  is  nothing  In  the  nature  and  effect  of 
a  writ  of  error  to  stay  the  complainant's  right.  It  will  not  stay  execution 
of  an  ordinary  judgment  unless  bail  be  given.  Here  the  legislature  has 
declared  that,  upon  paying  the  verdict,  the  railroad  company  shall  have 
the  right  to  enter,  etc.,  and  it  nowhere  says  that  such  right  shall  be  stayed 
by  a  writ  of  error."  Packard  v,  Bergen  Neck  R.  Co.,  48  N.  J.  Eq.  281. 
51  A.  &  E.  R.  Gas.— 33 
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In  re  SPLIT  RocK  Cable-Road  Co. 

{128  New  York  408,) 

Eminent  Domain— Private  Railroad— Public  Use. — Where  an  elevated 
tramway  corporation  organized  under  N.  Y.  Laws  1888,  chap.  462,  instituted 
condemnation  proceedings  it  appeared  that  the  southerly  terminus  of  peti- 
tioner's line  was  accessible  only  by  a  private  road,  and  that  its  railroad  had 
been  used  solely  for  the  transporution  of  stone  for  a  private  corporation 
in  which  the  incorporators  of  petitioner  were  financially  interested,  though 
it  was  claimed  that  the  company  was  read3r  to  carry  freight  offered  to  it 
by  any  person*  providing  such  freight  is  suitable  to  the  road,  to  the  extent 
of  its  surplus  capacity  after  supplying  the  wants  of  the  private  corporation. 
Held,  that  the  evidence  did' not  show  a  sufficient  public  use  to  warrant  the 
talcing  of  the  property  under  the  power  of  eminent  domain. 

Appeal  from  Supreme  Court,  General  Term,  Fourth  De- 
partment. 

Petition  for  the  condemnation  of  land. 
Wm.  G.  Tracy,  for  appellant. 
Thomas  Hogan,  for  respondent. 

O'Brien,  J. — The  Split  Rock  Cable-Road  Company,  a  cor- 
poration organized  under  chapter  462  of  the  Laws  of  1888, 

entitled  "  An  act  to  authorize  the  formation  of 
MutMMt  of   elevated  tram  way  corporations,  and  to  regulate  the 

same, "  applied  by  petition  to  the  supreme  court 
for  authority  to  take  for  its  corporate  use  certain  lands  of 
which  the  respondents  are  the  owners.  The  right  to  take 
these  lands  was  contested  by  the  owners  on  several  grounds, 
— among  them,  that  the  use  for  which  they  were  required  by 
the  corporation  was  not  public.  The  special  term  granted 
the  application,  and  directed  the  appointment  of  commis- 
sioners to  appraise  the  value  of  the  property,  and  this  order 
has  been  reversed  by  the  general  term.  There  are  some 
questions  of  minor  importance,  such  as  the  omission  of  the 
petitioner  to  file  a  map,  and  the  present  necessity  for  acquir- 
ing the  lands  for  any  purpose,  that,  in  our  view,  need  not  be 
considered.  The  prominent  question  is  whether  the  applica- 
tion is  for  the  takmg  of  private  property  for  a  public  use 
in  fact,  or  for  a  purpose  merely  private.  The  provisions  of 
the  statute  under  which  the  petitioner  is  incorporated,  so  far 
as  they  are  material  to  the  question,  are  as  follows:  "  Sectioni. 
Any  number  of  persons  not  less  than  thirteen  may  form  a 
company  for  the  purpose  of  constructing,  maintaining  and  op- 
erating an  elevated  tramway  constructed  of  poles,  piers,  wires, 
rods,  ropes,  bars,  or  chains,  for  the  transportation  of  freight  in 
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suspended  buckets,  cars,  pr  other  receptacles,  for  hire,  and 
for  that  purpose  may  make  and  sign  articles  of  association, 
in  which  shall  be  stated  the  name  ofthe  company,  the  number 
of  years  the  same  is  to  continue,  the  places  from  and  to  which 
the  said  tramway  is  to  be  constructed,  maintained,  and  oper- 
ated, and  the  length  of  said  tramway,  as  near  as  may  be.  *' 
The  particular  powers  which  such  corporations  may  possess 
and  exercise  are  enumerated  and  specified  in  the  following 
provisions  :  "  Section  6.  Every  corporation  formed  under  this 
act  shall  have  power  and  authority  (1)  to  cause  slich  examin- 
ation and  surveys  for  its  proposed  tramway  to  be  made  as 
may  be  necessary  to  the  selection  of  the  most  advantageous 
route,  and  for  such  purpose,  by  its  officers  and  servants,  to 
enter  upon  the  lands  or  waters  of  any  person,  but  subject  to 
responsibility  for  all  damages  whicn  shall  be  done  thereto; 
(2)  to  lay  out  its  tramway  and  to  construct  the  same  as  here- 
by provided.  Section  7.  In  caseany  company  formed  under 
this  act  is  unable  to  agree  for  the  purchase,  use,  or  lease  of 
any  real  estate  required  for  the  purposes  of  its  incorporation 
it  shall  have  the  right  to  acquire  title  in  fee  to  the  same  in 
the  manner  and  by  the  proceedings  provided  by  law  for  ac- 
quiring title  to  lands  for  railroad  use  by  railroad  corpora- 
tions under  the  provisions  of  chapter  140  of  the  Laws  of  1850, 
and  the  several  acts  amending  the  same,  supplemental  there- 
to, so  far  as  the  same  are  applicable.  Section  9.  Every  cor- 
poration formed  under  this  act  shall  have  power  and  au- 
thority to  erect  and  maintain  all  necessary  and  convenient 
buildings,  stations,  fixtures,  and  machinery  for  the  accommo- 
dation and  transaction  of  its  business.  **  1  he  articles  oi  as- 
sociation of  the  petitioner,  which  are  acknowledged  June  13, 
1888,  and  filed  June  19,  1888,  state  that  the  subscribers  ''have 
associated  together  as  an  elevated  tramway  corporation,  to 
continue  in  existence  for  the  period  of  fifty  years,  for  the 
purpose  of  constructing,  maintaining  and  operating  an  ele- 
vated tramway  between  Split  Rock  and  Onondaga  Lake,  a 
distance  of  about  four  miles,  both  of  which  places  are  in 
Onondaga  county. "  The  capital  stock  of  the  petitioner  was 
all  paid  in,  and  in  June,  1889,  it  conipleted  its  tramway  from 
Split  Rock  northerly  to  near  the  Erie  canal,  a  distance  of 
about  three  and  a  half  miles,  and  since  then  it  has  been  in 
operation.  The  tramway  consists  of  two  elevated  cables 
held  upon  supports  and  parallel  to  each  other,  about  10  feet 
apart,  on  whicn  run  buckets  by  means  of  a  trolley  or  pulley, — 
one  line  taking  the  buckets  that  have  been  filled,  and  the 
other  line  taking  back  the  buckets  which  are  empty.  The 
location  of  the  southern  terminus  of  this  tramway  is  upon 
the  land  of  the  petitioner,  just  north  of  the  lands  now  de- 
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sired  to  be  taken,  and  is  in  a  gorge  about  90  feet  lower  than 
the  Hughes  land. 

There  is  nothing  in  the  statute  under  which  this  corpora- 
tion was  formed,  nor  in  the  objects  of  the  corporation  as  ex- 
pressed  in  the  articles  of  association,  sufficient  to 
MbHcTm.  warrant  the  conclusion  that  the  business  which  it 
is  organized  to  carry  on  is  public  in  the  sense  that 
enables  it  to  lake  private  property  under  the  power  of  emi- 
nent domain.  The  special  term,  however,  found  as  matter  of 
fact  that  the  lands  required  by  the  corporation,  and  described 
in  the  petition,  were  for  a  public  use ;  and  it  remains  to  in* 
quire  whether  the  general  term  was  right  in  holding,  as  it  did, 
that  this  finding  was  without  evidence  to  support  it.  The 
facts  and  circumstances  from  which  the  nature  of  the  use  to 
which  the  corporation  proposes  to  apply  the  property  sought 
to  be  condemned  are  practically  unaisputed.  The  company 
has  filed  no  map  indicating  an  intention  in  any  way  to  include 
the  land  in  question  within  the  boundaries  01  its  property, — 
a  fact  which,  standing  alone,  would  form  a  very  serious  ob- 
stacle to  the  success  of  the  application.  In  re  Rochester 
Electric  R.  Co.,  123  N.  Y.  351,  46  Am.  &  Eng.  R.  Cas.  157. 
The  map  of  its  routeoriginally  filed,  taken  in  connection  with 
the  evidence,  shows  that  the  southern  terminus  of  the  tram- 
way is  upon  the  land  of  the  petitioner,  and  near  the  establish- 
ment of  the  Solvay  Process  Company,  a  corporation  engaged 
in  a  large  and  growing  business,  consisting,  as  is  to  be  inferred 
from  the  evidence,  in  the  production  of  soda  ash.  This  com- 
pany owns  100  acres  of  land,  upon  which  are  stone  quarries, 
and  this  land  entirely  surrounds  the  terminus  of  the  tramway 
as  well  as  the  lands  in  question.  The  northern  terminus  of 
the  tramway,  as  now  built,  is  also  on  the  lands  of  the  Solvay 
Process  Company,  at  the  lime-kiln  of  their  works,  about  500 
feet'from  the  Erie  canal.  The  incorporators  of  the  petitioner 
were  practically  all  stockholders  and  persons  interested  in  the 
Solvay  Company,  and  it  is  quite  apparent  that  the  petitioner 
was  organized  and  is  operated  as  an  instrumentality  to  facili- 
tate the  business  operations  of  the  Solvay  Company.  The 
only  business  that  it  has  thus  far  carried  on  was  for  that  com- 
pany. As  now  constructed,  the  limit  of  its  carrying  capacity 
cannot  exceed  750  tons  per  day.  It  has  thus  far  been  opera- 
ted  practically  night  and  day,  and  has  succeeded  in  carrying 
for  the  Solvay  Company  350  to  400  tons  of  stone  a  clay. 
There  is  no  public  highway  leading  to  the  northern  terminus 
of  the  road  by  means  of  which  the  public  can  obtain  access 
for  its  use. 

That  the  road  has  thus  far  been  entirely  for  the  benefit  of 
the  Solvay  Company,  and  that  its  business  is  to  be  entirely 
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subordinate  in  the  future  to  the  plans  and  interests  of  the 
same  company,  is  entirely  clear.  From  the  evidence  of  the 
president  of  the  petitioner  and  other  witnesses  in  support  of 
the  application,  tne  most  that  is  claimed  is  that  the  surplus  of 
the  capacity  of  the  road,  after  supplying  the  wants  of  the 
Solvay  Company,  is  to  be  devoted  to  public  use  in  carrying, 
in  buckets,  freight  offered  to  it  by  any  person,  providing  such 
freight  is  suitable  to  the  buckets  and  the  road.  Whether 
there  is  to  be  any  surplus  capacity,  as  the  Solvay  Company 
continues  to  expand  its  business,  and,  if  so,  how  much,  are 
questions  which  are  left  entirely  uncertain.  From  the  testi- 
mony it  appears  that  the  lands  are  required  in  order  to  in- 
crease the  terminal  facilities  of  the  tramway  company  by 
building  other  tramways  on  the  surface  to  facilitate  the 
carrying  of  stone  to  the  cable  station,  by  erecting  buildings 
for  the  storage  of  freight  and  for  repair  shops,  and  to  furnish 
means  of  access.  The  company  has  other  land  that  could  be 
used  for  these  purposes,  but  it  is  not  so  convenient.  The  evi- 
dence  does  not  suggest  any  business  that  the  petitioner  is  to 
carry  on  in  the  future,  any  more  than  in  the  past,  beyond  the 
carrying  of  stone  for  the  Solvay  Company,  except  possibly 
the  carrying  of  coal.  In  regard  to  that,  it  is  best  to  describe 
the  project  m  the  language  of  the  president  himself,  who  said  : 
**  We  intend  to  make  a  contract  with  some  private  individual 
to  furnish  him  with  coal,  so  that  he  can  transport  it  or  sell  it 
to  people  in  that  vicinity  ;  to  establish  a  coal  yard,  the  same 
as  any  where, — not  that  the  Solvay  Process  Company  or  the 
cable  company  will  establish  a  coal  yard.  Some  individual 
will  have  to  run  it,  with  whom  we  will  make  a  contract  to 
carry  coal,  and  we  propose  to  limit  the  contract  to  one  indi- 
vidual  for  the  present.* 

Looking  at  the  statute  under  which  the  petitioner  was  in- 
corporated,  the  objects  of  its  incorporation,  as  described  in 
the  certificate,  and  the  evidence  in  regard  to  the  manner  in 
which  it  has  been  and  is  to  be  operated,  and  the  purposes  of 
it^  corporate  existence,  we  think  it  is  entirely  clear  that  the 
use  to  which  the  petitioner  is  to  devote  the  lands  of  the  re- 
spondents is  not  public,  but  private.  The  principles  govern- 
ing applications  by  corporations  of  this  character  to  take 
f private  property  for  their  corporate  purposes  have  been  very 
ullv  discussed  and  stated  in  a  recent  case  in  this  court.  In 
re  Niagara  Falls,  &  W.  R.  Co.,  io8  N.  Y.  375,  33  Am.  &  Eng. 
R.  Cas.  99,  Under  the  doctrine  of  this  and  other  cases  a 
possible  limited  use  by  a  few — and  not  then  as  a  right,  but 
by  way  of  permission  or  favor — is  not  sufficient  to  authorize 
the  talcino^  of  private  property  against  the  will  of  the  owner. 
///  rr  Deansville  Cemetery  Ass'n,  66  N.  Y.  569;  ///  re  Eureka 
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Basin  W.  &  M.  Co.,  96  N.  Y.  42  ;  /«  re  Rochester,  H.  &  L.  R. 
Co.,  110  N.  Y.  119 ;  In  re  New  York,  L.  &  W.  R.  Co.,  99  N. 
Y.  12,  23  Am.  &  Eng.  R.  Cas.  43. 

The  order  appealed  from  is  right,  and  should  be  affirmed, 
with  costs. 

All  concur,  except  Finch,  J.,  absent. 

Eminent  Domain — PubHe  Um— Railroad  for  Private  Advantago«^~See 
Weidenfeld  i/.  Sugar  Run  R.-Co.  and  note,  ante  pp.  50$,  512;  Colorado  E. 
R.  Co.  V,  Union  P.  R.  Co.  (C.  C),  and  note,  44  Am.  &  Eng.  R.  Cas.  25. 


Kansas  &  Arkansas  Valley  R.  Co. 

V. 

PKYl!i^etaL 

(U,  S.  Circuit  Court  of  Appeals,  Eighth  Circuit  Jan,  2S,  iSp2,  4p  Fed. 

Rep.  114,) 

Uto  of  Railroad  Right  of  Way  and  Bridgt— Foot  Travol^lntorforonce  with 
Ferry  Franchito. — The  complainants,  under  license  p;ranted  them  by  the 
Cheroicee  nation,  occupied  a  tract  of  land  in  the  Indian  territory  fronting 
on  the  Arkansas  river  opposite  the  city  of  Fort  Smith,  and  were  engaged  , 
in  operating  a  ferrv  at  that  point.  The  Kansas  &  A.  V.  R.  Co.  in  1888, 
under  Act  Cong.  June  ist.  1886,  which  authorized  it  to  build  a  railroad 
through  the  Indian  territory,  and  to  condemn  lands  to  be  used  for  railway, 
telegraph  and  telephone  purposes  only,  condemned  a  right  of  wa^  through 
said  tract  of  land  to  the  river.  On  March  15th,  1890,  by  act  of  Cong.,  the 
railway  company  was  authorized  to  build  a  bridge  across  the  Aricansas 
river  to  be  used  as  a  railway,  passenger  and  wagon  bridge.  Said  act  re- 
cited that  the  buildmgof  the  railway  as  authorized  by  the  act  of  June  ist, 
1886,  involved  the  necessity  of  constructing  the  bridge.  Held,  that  the  rail- 
way company,  by  the  act  of  March  15th,  1890,  was  impliedly  authorized  by 
congress  to  use  its  right  of  way  as  a  roadway  for  ordinary  travel,  so  far  as 
might  be  found  necessary  to  give  vehicles  and  foot  passengers  access  to  the 
bridge,  and  that  the  grant  ot  the  right  to  build  a  bridge  for  the  purposes 
of  general  travel  did  not  infringe  the  ferry  franchise,  and  that  the  com- 
plainants were  not  entitled  to  compensation  for  the  loss  of  ferry  patronage, 
since  the  building  of  the  bridge  had  not  cut  off  access  to  the  ferry  landing 
or  rendered  it  any  less  feasible  than  before,  to  operate  the  ferry.  Held, 
further,  that  a  court  of  equity  would  not  enjoin  the  railway  company  from 
permitting  foot  passengers  and  vehicles  to  travel  over  its  right  of  way  to 
such  extent  as  might  be  necessary  to  reach  the  bridge,  since  the  damages, 
if  any,  incident  to  such  use  might  be  recovered  in  an  action  at  law,  inas- 
much as  the  railway  company  did  not  propose  to  intrude  upon  the  pos- 
session of  any  lands  occupied  by  complainants. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Arkansas. 

Action  to  restrain  the  use  of  right  of  way. 

//.  5.  Priest  and  Alex.  G.  Cochran,  for  appellant. 

John  H,  Rogers,  for  appellees. 
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Before  Caldwell,  Circuit  Judge,  and  Shiras  and 
Thayer,  District  Judges. 

Thayer,  District  Judge. — This  is  an  appeal  from  an  order 
granting  and  continuing  a  preliminary  injunction,  as  author- 
ized by  the  seventh  section  of  the  act  of  March  3, 
1891,  creating  this  court.  The  sole  question  for  ^JJ^*'' 
our  consideration  is  whether  the  existing  injunc- 
tion was  properly  awarded,  and  that  is  to  be  determined  on 
the  case  maae  by  the  bill  and  answer,  and  the  affidavits  and 
exhibits  filed  in  the  lower  court  on  the  hearing  of  the  motion. 
The  record  before  us  shows  that  the  appellant  is  a  corpo- 
ration created  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Arkansas,  and  that  by  an  act  of  congress 
approved  June  i,  1886,  (24  St.  p.  73,)  it  was  authorized  to 
locate,  construct,  and  operate  a  railway,  telegraph,  and  tele- 
phone  line  through  the  Indian  Territory,  beginning  on  the 
eastern  line  of  the  territory,  at  or  near  the  city  of  Ft.  Smith, 
in  the  state  of  Arkansas ;  and  running  thence,  in  a  north- 
westwardly direction,  through  the  territory  to  a  designated 
point  on  its  northern  boundary  line.  To  that  end.  the  rail- 
way company  was  empowered  to  take  and  use  a  right  of 
way  too  feet  in  width  through  the  Indian  Territory,  but  it 
was  provided,  in  effect,  that  the  land  taken  should  not  be 
leased  or  sold,  and  that  it  should  only  be  used  in  such  man- 
ner,  and  for  such  purpose  as  should  be  necessary  for  the  con- 
struction and  convenient  operation  of  a  railroad^  telegraphy 
and  telephone  line. 

The  act  contained  provisions  requiring  compensation  to 
be  made  to  the  Indian  tribes  and  to  individual  occupants 
for  all  such  lands  as  might  be  taken,  and  it  also  prescribed  a 
mode  of  condemnation  to  be  pursued  in  certain  contingen- 
cies; but,  without  going  into  detail,  it  will  suffice  to  say  that 
before  said  railway  could  be  constructed  through  any  lands 
held  by  individual  occupants,  "according  to  the  laws,  cus- 
toms, and  usages  of  the  Indian  nations  or  tribes  through 
which  it  might  be  constructed,"  the  act  required  that  full 
compensation  should  be  made  to  such  occupants  "for  all 
property  taken  or  damage  done  by  reason  of  the  construc- 
tion of  such  railway.**  Under  the  authority  so  conferred, 
and  prior  to  the  institution  of  this  suit,  the  appellant  had 
located  and  constructed  its  railroad  for  a  long  distance 
through  the  Cherokee  Nation  down  to  a  point  on  the  north 
bank  of  the  Arkansas  river  opposite  the  city  of  Ft.  Smith. 

To  reach  the  water  at  that  point,  it  was  compelled  to  con- 
demn a  right  of  way  through  a  tract  of  land,  fronting  on  the 
river,  which  was  occupied  and  held  by  the  appellees  accord. 
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ing  to  the  laws,  customs,  and  usages  of  the  Cherokee  Natioa. 
Such  condemnation  proceeding  was  duly  prosecuted  in  the 
mode  prescribed  by  the  act  of  June  i,  1886,  and  resulted  in 
a  final  decree  on  January  14,  1888,  granting  to  the  railway 
company  a  right  of  way  through  the  appellees'  lands  to  the 
water's  edge.  The  damages  awarded  in  such  proceeding 
appear  to  have  been  duly  paid  shortly  after  the  final  decree. 
By  another  act  of  congress,  approved  March  15,  1890,(26 
St.  p.  21,)  the  appellant  was  authorized  to  bridge  the  Arkan- 
sas river  at  or  near  Ft.  Smith.  The  first  section  of  that  act 
is  as  follows: 

"  Be  it  enacted  ♦  ♦  ♦  that  the  Kansas  &  Arkansas  Val- 
ley Railway,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Arkansas,  and  beine  empowered  by  act 
of  congress  approved  June  first,  eighteen  hundred  and 
eighty-six,  to  construct  its  railway  from  a  point  on  the  eastern 
boundary  line  of  the  Indian  Territory,  at  or  near'Ft.  Smith, 
Arkansas,  through  said  territory,  in  a  northwest  direction, 
to  a  point  on  the  northern  boundary  line  of  said  .territory, 
with  the  power  to  build  a  branch  as  therein  provided,  the 
construction  and  operation  of  which  said  line  of  railway  in- 
volves the  necessity  of  constructing  a  bridge  across  the 
Arkansas  river,  in  the  Indian  Territory,  from  a  point  at  or 
near  Ft.  Smith,  be,  and  the  said  Kansas  &  Arkansas  Valley 
Railway,  its  successors  and  assigns,  are  hereby,  authorized 
and  empowered  to  construct  said  bridge  across  said  river, 
and  to  maintain  and  operate  the  same  as  a  railway,  passen- 
ger, and  wagon  bridge.** 

After  the  approval  of  the  act  last  referred  to,  the  railway 
company  proceeded  to  construct  a  bridge  strictly  in  accora- 
ance  with  its  provisions.  It  was  so  located  that  the  northern 
end  of  the  structure  abutted  on,  and  lay  wholly  within,  the 
limits  of  the  right  of  way  previously  condemned  through 
the  lands  of  these  appellees.  The  bridge  had  been  about 
completed,  and  the  railway  company  was  constructing  an 
approach  thereto  at  the  northern  end,  suitable  for  the  use  of 
wagons  and  foot  passengers,  as  well  as  for  railway  trains, 
when  the  work  was  arrested  by  the  order  of  injunction  from 
which  this  appeal  was  taken.  The  bill  filed  by  the  appellees 
to  obtain  an  mjunction  alleged,  among  other  things,  that 
complainants  occupied  land  fronting  on  the  Arkansas 
river  both  above  and  below  the  northern  terminus 
of  the  bridge;  that  a  ferry  privilege  was  "attached 
to  said  land ;"  that  they  had  a  license  and  the  exclusive 
right  from  the  Cherokee  Nation  to  run  a  ferry  across 
the  river  from  that  point  to  Ft.  Smith,  and  had  been 
engaged  for  years  in  running  a  ferry  for  the  accommodation 
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of  wagons,  pedestrians,  stock,  and  g^eneral  travel,  and  had  a 
large  sum  of  money  invested  in  said  ferry;  that  the  railway 
company  had  begun  to  construct  "  on  its  right  of  way,*'  at 
the  north  end  of  the  bridge,  a  wagon  road  and  approaches 
for  vehicles,  foot  passengers,  and  general  travel,  and  had  also 
begun  to  construct  such  approaches  on  the  complainants* 
land  outside  of  the  limits  of  its  right  of  way. 

It  was  further  averred  that  the  construction  of  said  road- 
way for  footmen  and  general  travel,  on  the  railway  com- 
pany's right  of  way,  constituted  an  additional  burden  on 
complainants'  land  which  was  unauthorized  by  law,  and  that 
the  construction  of  said  roadway  for  general  travel  over  the 
appellant's  right  of  way,  and  over  the  complainants'  land, 
*•  would  utterly  destroy  the  value  of  the  terry  privilege 
attached  to  said  lands,  and  cause  almost  a  total  loss  *  ♦  ♦ 
of  the  money  invested  in  said  ferry,  ferry  franchises,  privi- 
leges, and  other  ferry  property." 

The  foregoing  statement  dfiscloses  the  material  facts  on 
which  the  appellees  predicated  their  right  to  injunctive  re- 
lief. The  case  is  stated  more  at  length  in  the 
opinion  of  the  lower  court,  46  Fed.  Rep.  546.  It  ■"»**  *•  »^ 
is  evident  that  the  existing  injunction  cannot  be  "JU^ioii.  ** 
sustained  on  the  ground  that  the  railway  company 
had  begun  to  construct  approaches  to  its  bridge  suitable  for 
foot  passengers  and  vehicles,  outside  of  the  limits  of  its  right 
of  way,  and  on  lands  at  the  time  occupied  by  the  appellees. 
The  injunction  as  awarded  is  clearly  too  broad  to  be  sus- 
tained solely  on  that  theory,  for  the  reason  that  it  in  effect 
restrains  the  railway  company  from  permitting  wagons  and 
foot  passengers  to  have  access  to  its  bridge  over  any  part 
of  its  right  of  way  heretofore  mentioned,  which  is  the  only 
method  of  gaining  access  to  the  bridge  that  seems  to  be  pos- 
sible. The  right  to  an  injunction,  however,  is  not  rested 
exclusively  or  mainly  on  the  ground  last  suge^ested. 

It  is  contended  in  behalf  of  the  appellees,  that  the  railway 
company  has  no  authority  to  permit  any  part  of  its  right  of 
way  to  be  traveled  over  by  vehicles  or  foot  passengers  for 
the  purpose  of  reaching  the  bridge,  because  that  would  be 
subjecting  the  right  of  way  to  a  new  use,  without  compensa- 
tion ;  and,  furthermore,  that  a  court  of  equity,  when  appealed 
to,  must  of  necessity  award  an  injunction  to  prevent  the 
imposition  of  such  additional  servitude.  We  are  of  the  opin- 
ion, in  view  of  all  the  circumstances  of  the  case,  than  an  un- 
conditional  order,  such  as  was  entered,  restraining  the  appel- 
lant from  constructing  on  its  right  of  way  a  suitable  roadway 
for  footmen  and  vehicles,  and  restraining  it  as  well  from  per- 
mitting  the  public  to  use  the  same,  should   not  have  been 
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granted,  and  cannot  be  upheld,  even  on  the  last  mentioned 
theory.  We  entertain  no  doubt  that  the  railway  company 
has  the  right  to  construct  an  approach  to  the  north  end  of 
its  bridge,  provided  it  keeps  within  the  limits  of  its  right  of 
way,  and  that  the  appellees  have  no  just  cause  to  complain,, 
even  though  the  approach  is  made  wide  enough,  ana  suit- 
able for  general  travel,  as  well  as  for  railway  trains.  The 
width  and  character  of  the  approach  is  no  concern  of  the 
appellees,  if  it  is  located  wholly  on  land  heretofore  condemned 
and  in  the  possession  of  the  railway  company.  What  they 
really  desire  to  prevent  by  these  proceedings  is  the  use  of 
the  right  of  way  by  wagons  and  pedestrians  when  the 
approach  to  the  bridge  is  completed ;  it  is  this  right  of  use 
which  evidently  forms  the  subject  of  contention. 

By  the  act  of  March  15,  1890,  supra,  congress,  as  we  think, 
impliedly  authorized  the  railway  company  to  use  its  right  of 
way  as  a  roadway  for  ordinary  travel,  so  far  as  might  be 
found  necessary  to  give  vehicles  and  foot  passengers  access 
to  its  bridge.  The  railway  company,  therefore,  has  legisla- 
tive  sanction  for  permitting  the  new  use  of  which  the  appel- 
lees complain.  The  act  declares  that  the  structure  thereby 
authorized  may  be  used  as  a  ''  railroad,  passenger,and  wagon 
bridge;"  and  it  recites  in  substance,  that  the  grant  of  the 
right  to  construct  a  railroad  through  the  Indian  Territory,  by 
the  previous  act  of  June  i,  1886,  "involved  the  necessity  of 
constructing  a  bridge  across  the  Arkansas  river,  in  the  Indian 
Territory,  *  *  *  iat  pr  near  Fort  Smith."  From  these 
provisions  it  must  be  inferred  that  congress  intended  that 
the  north  end  of  the  bridge  should  abut  against  appellant's 
right  of  way  where  it  intersected  the  Arkansas  river,  and  form 
a  mere  prolongation  of  the  right  of  way  across  the  stream. 
Under  these  circumstances,  we  must  presume  that  congress 
intended  that  the  railroad  right  of  way  should  be  used  by 
wagons  and  foot  passengers  to  such  extent  as  might  be  found 
necessary  to  enable  them  to  reach  the  bridge,  and  thatappel- 
lant  should  permit  such  use.  To  indulge  in  any  other  pre- 
sumption would  be  to  hold  that  congress  has  granted  a  right 
that  cannot  be  enjoyed,  as  there  is  no  mode  by  which  general 
travel  can  reach  the  bridge,  without  passing  to  some  extent 
over  the  railroad  right  of  way. 

Furthermore,  the  moving  papers  in  the  cause  show  that 
the  railway  company  only  proposes  to  use  its  right  of,  way 
for  general  travel  for  a  short  distance  back  from  the  river, 
where  the  railroad  crosses  a  public  highway,  and  that  the 
opening  of  the  bridge  for  the  use  of  foot  passengers  and 
vehicles,  as  well  as  for  railroads,  is  a  matter  of  such  great 
public  concern  that  the  citizens  of  Ft.  Smith  have  already  do- 
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nated  a  considerable  sum  towards  the  erection  of  the  struct- 
ure. It  must  also  be  borne  in  mind  that  the  alleged  new  use 
to  which  the  appellant  proposes  to  devote  a  portion  of  its 
right  of  way  in  no  wise  interferes  with  the  possession  of  any 
lands  now  held  and  occupied  by  the  appellees ;  neither  does 
it  alter  any  of  the  physical  aspects  of  tne  place.  The  new 
servitude  imposed  on  the  right  of  way  will  not  render  it  any 
less  feasible  than  before  to  operate  a  ferry  across  the  river^ 
as  it  is  not  alleged,  or  even  suggested,  that  any  proposed 
cbang'es  made  along  the  right  of  way  to  adapt  it  to  general 
travel  will  obstruct  access  to  the  ferry  landing,  either  on  the 
land  or  water  side,  or  impair  any  other  riparian  dght. 

In  short,  the  appellees,  in  their  bill,  have  not  alleged  any 
loss  or  inconvenience  as  liable  to  pnsue  from  the  new  use,  ex- 
cept that  the  opening  of  the  bridge  for  the  accommodation 
of  general  travel  will  lessen  the  patronage  of  the  ferry  ;  and 
this  is  evidently  a  species  of  damage  against  which  neither  a 
court  of  law  or  equity  can  afford  the  appellees  any  protec- 
tion. It  is  a  damage  not  due  to  the  fact  that  by  destroying 
some  riparian  right  of  the  appellees,  or  by  obstructing  the 
approaches  to  the  ferry  landing,  the  railway  company  has 
rendered  it  less  feasible  to  operate  a  ferry  ;  but  it  is  a  dam- 
age that  is  wholly  due  to  the  fact  that  a  new  means  of  cross- 
ing the  river  has  been  authorized  by  congress,  which  enters 
into  competition  with  the  ferry,  and  renders  the  business 
less  profitable. 

It  is  hardly  necessary  to  add  that  congress  was  not  bound 
to  provide  compensation  for  a  consequential  injury  of  that 
character,  when  it  authorized  the  construction  of  a  bridge,. 
as  the  ferry  franchise  was  not  infringed  or  taken,  within  the 
meaning  of  the  constitution,  b}'  building  the.  bride^e.  And 
the  same  proposition  would  hold  good  n  the  appellees  had 
had  a  special  franchise  to  operate  a  ferry  for  a  term  of  years^ 
instead  of  a  ferry  license  from  the  Cherokee  Nation,  renew- 
able annually,  which  is  all  that  the  present  record  discloses. 
Parrott  v.  City  of  Lawrence,  2  Dill.  (U.  S.)  332 ;  Bush  v. 
Peru  Bridge  Co.,  3  Ind.  21 ;  Hartford  Bridge  Co.  v.  Union 
Ferry  Co.,  29  Conn.  210;  Charles  River  Bridget/.  Warren 
Bridge,  1 1  Pet.  (U.  S.)  420. 

In  view  of  the  considerations  to  which  we  have  adverted,. 
we  are  satisfied  that  the  complainants  below  were  not,  as  a 
matter  of  right,  entitled  to  injunctive  relief,  and  that  the  ex- 
isting injunction  should  not  have  been  granted,  even  though 
we 'concede,  for  the  purposes  of  the  present  decision,  that 
the  additional  use  to  which  the  railway  company  proposed 
to  devote  its  right  of  way  was  of  such  character  as  entitles 
the  complainants  to  some  additional  compensation. 
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It  was  undoubtedly  a  matter  of  much  public  concern  to 
the  citizens  of  Ft.  Smith  and  the  Indian  Territory  that  vehicles 
and  foot  passengers  should  be  allowed  to  use  the  bridge 
as  soon  as  possible,  and  that  necessitated  the  use  to  a  limited 
-extent  of  appellant's  right  of  way.  When  congress  author- 
ized  the  latter  use  (as  we  think  it  did)  it  was  not  incumbent 
on  it  to  require  compensation  for  the  additional  servitude  to 
be  paid  in  advance  of  its  actual  enjoyment  by  the  public, 
-even  if  some  additional  compensation  is  recoverable.  Chero- 
kee Nation  v.  Southern  Kan.  R.  Co.,  135  U.  S.  641-^59,44 
Am.  &  Eng.  R.  Cas.  26.  Furthermore,  the  appellees  have  a 
right  of  action  at  law  to  recover  such  additional  compensa- 
tion as  they  may  be  entitled  to.  Central  Branch  U.  P.  R.  Co. 
V.  Twine,  23  Kan.  591 ;  Bentonville  R.  Co.  v.  Baker,  45  Ark. 
252  ;  Lewis  Em.  Dom.  §  623,  and  citations.  But  the  most 
important  consideration  bearing  on  the  right  to  an  injunc- 
tion is  the  fact  that,  in  the  exercise  of  the  authority  granted 
to  it  by  congress,  the  railway  company  does  not  propose  to 
intrude  upon  the  possession  of  any  lands  now  occupied  by 
the  appellees,  or  to  do  an  act  that  will  occasion  injury  to  any 
considerable  extent. 

The  damages,  if  any,  to  which  the  appellees  can  lawfully 
lay  claim,  are  certainly  very  small,  if  not  purely  nominal. 
We  recognize  the  rule  that  legal  rights  of  every  description 
are  entitled  to  protection,  no  matter  how  small  their  monej' 
value  may  be,  but  a  court  of  equity  is  not  bound  to  afford 
protection  by  an  unconditional  order  of  injunction,  when 
adequate  relief  may  be  afforded  in  some  other  manner, 
whether  the  right  involved  is  of  great  or  little  value.  Bas- 
sett  V.  Salisbury  Manuf'g  Co.,  47  N.  H.  437;  McElroy  v. 
Kansas  City.  21  Fed.  Rep.  257,  6  Am.&  Eng.  Corp.  Cas.  8; 
Erie  R.  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  21  N.  J.  Eq.  291, 
292. 

We  are  of  the  opinion  that  the  circuit  court  would  have 
gone  quite  far  enough  in  the  case  at  bar,  had  it  required  the 
appellant  to  give  a  bond  in  a  reasonable  sum,  not  exceeding 
:$2,5oo,  conditioned  to  pay  such  damages,  if  any,  as  the  com- 
plainants  below  might  thereafter  be  adjudged  to  be  entitled 
to,  by  anv  court  of  competent  jurisdiction,  in  consequence 
•of  the  alleged  additional  servitude  imposed  or  threatened 
to  be  imposed  on  its  right  of  way. 

Entertaining  these  views,  the  order  of  injunction  appealed 
from  is  hereby  vacated  and  annulled,  the  existing  injunction 
is  dissolved,  and  the  cause  is  remanded  to  the  lower  court  with 
directions  to  take  a  bond  for  the  protection  of  the  appellees 
not  exceeding  the  amount,  and  with  conditions  as  above  in- 
•dicated. 
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Commissioners  of  Parks  and  Boulevards 
Detroit,  Grand  Haven  &  Milwaukee  R.  Co.  et  aL 

{Michigan  Supreme  Courts  July  28th^  1892^ 

Eminent  Domain—Condemnation  of  Crossing  Over  Railroad  "Yard "for 
Boulevard.— Under  Local  Acts  1889,  No.  388,  sec.  15,  which  provides  that 
the  commissioners  of  paries  and  boulevards  may  acquire  by  legal  proceed- 
ing, "  any  land  or  interest  in  lands  which  may  be  found  necessary  for  the 
opening  of  any  park  or* enlargement  or  extension  of  any  park  or  boulevard 
which  may  hereafter  be  laid  out.  located  or  established,  "  a  right  of  way 
for  a  boulevard  may  be  condemned  across  the  right  of  way  of  railroad  com* 
panies,  completely  occupied  with  their  main  tracks,  and  side  tracks  used 
for  the  purpose  of  storing  cars,  and  called  a  "  yard." 

Damages — Costof  Erecting  Qates  at  Crossing.— A  railroad  company  is 
entitled  to  compensation  for  expense  incurred  in  the  erection  of  safety- 
gates  at  a  crossing  of  a  boulevard  extension  over  its  tracks. 

Appeal  from  Recorder's  Court  of  Detroit 

Proceedings  to  condemn  a  right  of  way  for  the  use  of  a 
boulevard  across  railroad  tracks. 

E.  W.  Meddaugh,  Henry  Russel,  and  L.  C.  Stanley,  for  appel- 
lants. 

John  /.  Speedy  for  appellees. 

McGrath,  J. — These  are  proceedings  for  the  opening  of 
the  boulevard  in  the  city  of  Detroit,  over  respondent's  rights 
of  way,  under  Act.  No.  388  of  the  Local  Acts  of 
1889.  Precisely  the  same  questions  are  raised  as  ^^""  * 
werepassed  upon  in  Commissioners,  etc.,  v.  Mich- 
igan Cent.  R.  Co.,  90  Mich.  385,  50  Am.  &  Eng.  R.  Cas.  144; 
and  in  Same  v.  Chicago,  D.  &  C.  G.  T.  J.  R.  Co.,  (Mich.)  51 
N.  W.  Rep.  447,  except  that  here  it  is  insisted  that  the  open- 
ing is  across  lands  which  are  used  by  the  railroad  company 
for  yard  purposes.  It  clearly  appears  from  the  records  that 
all  of  the  tracks  in  use  by  respondents  within  the  lines  of  the 
proposed  boulevard,  and  for  some  distance  both  north  and 
south,  are  within  the  original  rights  of  way  of  respondents. 
Tlie  only  basis  for  the  claim  that  the  land  sought  to  be  con- 
demned is  railroad  yard  land  is  the  testimony,  upon  cross- 
examination,  of  the  city  engineer,  who  says  that  it  is  a  rail- 
road yard.  The  yard  master  called  by  respondents  said  : 
"  We  call  the  Grand  Trunk  Railway  Y  tracks  the  •  Yard.'" 
This  Y,  so  called,  is  the  main  line  upon  which  every  train 
to  and  from   the  city  runs.    The  main  track  of  the  Detroit, 
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Grand  Haven  &  Milwaukee  road  is  upon  the  right  of  way 
which  it  is  proposed  to  cross.  In  the  motions  nlade  tOvdis- 
miss  the  petitions  in  both  cases  respondents  allege,  upon 
oath,  that  the  lands  sought  to  be  taken  *'  are  portions  of  the 
rights  of  way  of  said  respondents,  occupied  by  its  main  and 
side  tracks."  The  yard  master  says,  further:  "  Trombly  and 
Milwaukee  avenues  cross  the  track.  These  avenues  interfere 
with  switching,  the  same  as  any  grade  crossing,  and  they 
take  the  storage  room  for  cars. '  It  cannot  be  contended 
that  a  railroad  company  can  so  convert  its  right  of  way  into 
store  room  for  its  cars,  and  call  it  "a  yard."  and  thus  prevent 
a  street  from  crossing  its  right  of  way.  It  cannot  be  that  a 
railroad  company  can  condemn  a  right  of  way  through  city 
or  other  property,  and  then  so  convert  such  rieht  of  way,  or 
so  denominate  it,  as  to  prevent  the  owners  of  the  property 
through  which  that  right  of  way  is  condemned  from  obtain- 
ing streets  across  the  same. 

No  such  use  or  purpose  was  contemplated  when  the  right 
of  way  was  secured.  It  is  notorious  that  every  street,  from 
Tenth  to  the  westerly  limits  of  the  city,  is  crossed  by  the 
Michigan  Central,  and  upon  every  one  of  these  crossings  side 
tracks  have  been  added,  until  every  foot  of  space  upon  the 
right  of  way  of  the  company  is  covered.  The  Lake  Shore 
&  Michigan  Southern  Railway,  the  Grand  Trunk  Railway, 
and  the  Detroit  &  Bay  City  Railway  maintain  separate 
tracks  and  side  tracks,  with  adjoining  rights  of  way,  from 
and  across  the  boulevard  on  tlie  west,  northeasterly  lo  the 
northerly  limits  of  the  city  at  a  point  above  the  land  in  ques- 
tion, crossing  Michigan  avenue.  Grand  River  avenue.  Wood- 
ward avenue,  and  again  crossing  the  boulevard  and  more 
than  a  score  of  other  streets.  The  Detroit,  Grand  Haven 
&  Milwaukee  maintains  a  main  track  and  two  or  more  side 
tracks  from  Croghan  street  north  to  the  city  limits,  covering 
50  streets  in  its  course. 

Is  it  true  that  a  railway  company  may  fill  its  right  of  way 
on  a  street  with  side  tracks,  and  that  the  existence  of  these 
side  tracks  at  other  points,  if  called  "  a  yard,"  will  actually 
prevent  the  opening  of  streets  across  the  right  of  way  of 
the  company  i  In  Milwaukee  &  St.  P.  R.  Co.  v.  City  of  Fari- 
bault, 23  Minn.  167,  and  in  St.  Paul  Union  Depot  Co.  v.  City 
of  St.  Paul,  30  Minn.  359,  k  was  proposed  to  take  depot 
grounds.  In  Prospect  Park  &  C.  I.  R:  Co.  v.  Williamson,  91 
N.  Y.  552,  14  Am.  &  Eng.  R.  Cas.  34,  the  land  proposed  to  be 
taken  had  been  condemned  for  depot  purposes. 

In  Re  City  of  Buffalo,  68  N.  Y.  167,  it  was  proposed  to 
take  certain  portions  of  the  yards  of  the  railway  company 
for  canal  purposes. 
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In  Re  Boston  &  A.  R.  Co.,  53  N.  Y.  574,  the  railroad  com- 
pany sought  to  take  lands  which  had  been  donated  to  the 
respondent  village  for  the  purpose  of  a  park. 

Here  neither  depot  nor  yard  grounds  are  proposed  to  be 
taken,  nor  is  it  proposed  to  divest  the  railroad  companies  of 
the  legitimate  use  of  the  land  for  the  purpose  for  which  it 
was  condemned.    The  case  of  Commissioners,  etc.,  v.  Michi- 

fan  Cent.  R.  Co.,  (lessee  of  the  Detroit  &  B.  C.Ry.,)  Lake 
hore  &  M.  S.  R.,  and  Grand  Trunk,  90  Mich.  385.  50  Am.& 
Eng.  R.  Cas.  144,  involved  the  crossing  of  the  rights  of  way 
of  these  three  roads  at  a  point  where  the  rights  of  way  are 
side  by  side,  where  the  main  and  side  tracks  of  each  road 
cross  tne  boulevard,  and  where  the  Detroit  &  Bay  City  road 
leaves  the  line  of  the  other  roads,  forming  a  Y,  to  reach  the 
main  tracks  of  the  Michigan  Central  Railroad. 

The  same  questions  were  raised  in  that  case,  except  that 
the  Y  was  not  called  a  part  of  the  yard.  All  of  the  traffic  of 
the  Detroit  &  Bay  City  road,  and  all  of  the  freight  traffic  of 
the  Grand  Trunk,  to  and  from  the  western  portion  of  the 
citv,  crosses  the  boulevard  at  that  point.  The  verdict  and 
order  of  confirmation  must,  however,  be  set  aside  for  the 
refusal  of  the  court  to  permit  the  jury  to  consider  the  allow- 
ance to  respondents  of  compensation  for  the  expense  of  erect- 
ing safety  gates. 

Upon  that  point,  as  well  as  the  other  questions  raised,  the 
case  is  governed  by  Commissioners,  etc.,z^.  Mich.  Cent.  R. 
Co.,  and  Same  v.  fchicago,  D.  &  C.  G.  T.  J.  R.  Co.,  supra. 
The  causes  will  be  remanded  to  the  jury  for  further  pro- 
ceedings. 

Morse,  C.  J.,  and  Long  and  Montgomery,  JJ.,  concurred 
with  McGrath,  J. 

Grant,  J.,  {dissenting.) — I  can  find  no  reason  to  justify  a 
reversal  or  modification  of  the  former  opinion  in  tnis  case, 
which  was  handed  down  May  6th,  but  withheld  when  the 
rehearing  was  ordered,  and  now  becomes  my  dissenting 
opinion.  It  was  stated  upon  the  rehearing  that  the  respond- 
ent obtained  the  land  by  purchase.  If  this  be  so  it  clearly 
has  the  ri^ht  to  occupy  this  land  for  any  purpose  legitimately 
connectea  with  railroadine.  But  if  it  was  obtained  by  con- 
demnation proceedings,  why  may  it  not  use  a  reasonable 
portion  of  the  land  thus  obtained  for  yard  purposes?  All 
the  switching  of  the  Detroit,  Grand  Haven  &  Milwaukee 
Railway  Company  in  connecting  with  other  railroads  in  the 
city  of^ Detroit,  and  in  connection  with  the  neighboring  fac- 
tories, is  done  here.     Petitioner's  only  witness,  its  own  en- 
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gineer,  testified  :  "  It  is  a  railroad  yard,  with  switches  and 
main  tracks."  The  crossing  of  the  boulevard  will  destroy 
the  yard,  and  work  irreparable  injury  to  the  respondent, 
without  any  corresponding  benefit  to  the  public,  who  will 
use  the  boulevard  simply  for  pleasure.  The  injustice  in 
establishing  a  crossing  at  grade  at  this  point  is  apparent.  It 
is  not  to  be  presumed  that  the  legislature  intended  toaccom- 
plish  an  injustice.  Neither  of  the  boulevard  acts  showed  the 
crossing  at  this  place,  and  we  cannot,  therefore,  presume 
knowledge  of  the  situation  on  the  part  of  the  legislature,  and 
that  it  would  have  authorized  a  grade  crossing  so  injurious 
to  respondent  and  so  dangerous  to  the  public. 

Laying  out  8tr»«tt  and  Highways  Across  Railroad  TrackSt— See  Commis- 
sioners of  Parks  v.  Michigan  Cent.  R.  Co.  (Mich.)  50  Am.  &  Eng.  R.  Cas. 
144;  Chicago  &  N.  W.  R.  Co.?/.  City  of  Chicago  (III.)  50  /d.  150,  and  cases 
cited  in  note.  160.     See  also  Illinois  Cent.  R.  Co.  v.  City  of  Chicago. /^x/. 

Damage  to  Adjacsnt  Property  by  Construction  of  Boulevard  Across  Rail* 
road  TrackSt — Where,  in  a  proceeding  to  condemn  a  right  of  way  for  a 
boulevard  across  defendant's  railroad  tracks,  it  appeared  that  the  crossing 
rendered  the  company's  warehouse*  and  the  land  upon  which  it  was  located. 
less  available  and  less  valuable,  this  was  a  proper  element  of  dama^.  and 
should  have  been  submitted  to  the  jury.  Commissioners  of  Parks  &  Boul- 
evards of  Detroit  v.  Detroit  &  C.  G.  T.  Junction  R.  Co.,  (Mich.  April  S, 
1892),  51  N.  W.  Rep.  934. 


Illinois  Central  R.  Co. 

V. 

City  of  Chicago. 

{lUtnois  Supreme  Courts  May  J  2,  iSp2.) 

Eminent  Domain— Extension  of  Street  Across  Railroad. — Under  the  consti- 
tution (Const.  1870.  Art.  ii,S  14)  and  statutes  (Rev.  St.  1874,  chap.  24,  Art.  5 
§  I  par.  89)  of  Illinois,  every  railroad  company  holds  its  right  of  way  sub- 
ject to  the  right  of  the  public  to  extend  the  public  highways  and  streets 
across  such  right  of  way.  and  a  city  may  exercise  this  right  even  though  such 
extension  subjects  the  railroad  company  to  great  inconvenience  in  the  oper- 
ation of  its  road.  And  this  right  includes  the  extension  of  a  street  across 
a  collection  of  tracks  called  a  "yard." 

Overhead  or  Qrade  Crossings— Discretion  of  City  Council. — Under  the 
statute  (Rev.  St.  1874.  chap.  24.  Art.  $.§  i  par.  89)  the  city  council  is  vested 
with  the  power  to  extend  the  streets  either  "  over  "  or  •*  across  "  the  tracks, 
either  above  the  tracks  by  means  of  viaducts,  or  on  the  same  grade  or 
level  with  the  tracks,  and  having  exercised  their  discretion,  the  couits 
will  not  interfere. 

Restoration  of  Track. — The  provision  in  par.  89  of  the  above  statute,  that 
"where  no  compensation  is  made  to  said  railroad  company  the  city  shall 
restore  such  track  to  its  former  state,  or  in  a  sufficient  manner  not  to  have 
impaired  its  usefulness,"  only  requires  the  track  to  be  so  restored  as  not  to 
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impair  its  usefulness  more  than  is  rendered  necessary  by  the  existence  of 
the  street. 

Appeal  from  Cook  Circuit  Court. 

Bills  to  enjoin  the  city  of  Chicago  from  extending  certain 
streets  across  complainant's  right  of  way.  Upon  hearing 
the  bill  was  dismissed.     Complainant  appeals. 

C  V.  Gwin  {James  Fentress,  of  counsel,)  for  appellant. 

John  5.  Miller  and  Arthur  H.  Chetlain,  for  appellee, 

Magruder,  C.  J. — These  are  three  bills  in  chancery,  filed 
by  the  appellant  company  against  the  appellee  in  the  circuit 
court  of  Cook  county  :  and,  as  the  cases  involve 
the  same  questions,  and  have  been  submitted  upon  ^"*  '^***' 
the  same  abstracts  and  briefs,  they  have  been  taken  and  con- 
sidered as  one  cause.  The  object  of  the  bills  is  to  enjoin  the 
city  of  Chicago  from  extending  certain  streets  across  the 
right  of  way  of  the  Illinois  Central  Railroad  Company.  The 
first  bill  alleges  that  on  September  22,  1890,  the  city  passed 
an  ordinance  for  opening  Fifty-Sixth  street  across  such  right 
of  way,  and  thereafter  filed  its  fcetition  in  the  said  circuit 
court  lor  the  condemnation  of  tne  land  necessary  for  such 
improvement;  that  on  September  15,  1890,  the  city  passed 
an  ordinance  for  the  opening  of  Seventy-Ninth  street  across 
said  right  of  way,  and  thereafter  filed  its  petition  to  condemn 
in  the  same  court ;  that  on  January  19,  1891,  the  city  passed 
an  ordinance  for  opening  Sixtieth  street  across  said  right  of 
way,  but  no  proceeding  for  condemnation  in  pursuance  of 
this  ordinance  appears  to  have  been  begun  at  the  time  of  the 
filing  of  the  bill,  on  February  28,  1891.  The  second  bill,  filed 
on  June  15,  1891,  alleges  that  on  March  16,  1891,  the  city 
passed  an  ordinance  for  opening  Seventy-Second  street  across 
said  right  of  way,  and  thereafter  filed  its  petition  for  condem- 
nation in  said  court.  The  third  bill,  filea  on  July  24, 189.1,  al- 
leges that  on  March  30,  1891,  the  city  passed  an  ordinance 
for  opening  Eighty-Second  street  between  Dobson  avenue 
and  btony  Island  avenue  by  condemning  therefor  that  part 
of  appellant's  right  of  way  lying  between  the  north  and  south 
lines  of  said  street,  both  produced  eastwardly  across  said 
railroad,  and  thereafter  filed  its  petition  for  condemnation  in 
the  superior  court  of  said  count)r ;  that  on  June  2,  1891,  the 
city  passed  an  ordinance  for  opening  and  widening  Ninetieth 
street  from  Manistee  avenue  to  the  west  line  of  appellant's 
right  of  way  by  condemning  therefor  certain  specified  parts 
of  appellant's  right  of  way  ;  that  the  land  over  which  it  is  so 
proposed  to  extend  Eighty-Second  and  Ninetieth  streets  is 
**  railroad  yard  "  land  ;  that  eight  tracks  have  been  laid  in 
that  part  of  the  "  yard  "  where  Ninetieth  street  will  cross, 

51  a.  &  £.  R.  Cas.— 34 
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and  two  tracks  are  in  course  of  construction  in  that  part 
where  Eighty -Second  street  will  cross;  that  the  city  there- 
after filed  its  petition  in  said  superior  court  to  condemn  the 
land  necessary  for  so  opening  and  widening  Ninetieth  street 
The  bills  pray  for  injunctions  against  the  opening  or  exten* 
sion  of  these  streets  across  the  railroad  tracks  or  right  of 
way  at  grade,  or  otherwise  than  by  viaducts  over  or  subwavs 
under  such  right  of  way  or  tracks.  The  bills  charge,  and  the 
answers  of  the  city  thereto  deny,  that  the  extension  of  streets, 
as  ordered  in  saici  ordinances,  will  be  an  irreparable  injury 
to  the  railroad  company,  and  will  obstruct  the  use  of  its 
tracks  as  now  located,  and  materially  and  unnecessarily  im- 
pair its  franchises.  Both  sides  introduced  testimony,  and, 
after  hearing  had,  the  court  below  dissolved  the  injunctions, 
and  dismissed  the  bills.  From  such  decrees  of  dismissal  the 
present  appeals  are  prosecuted. 

The  material  questions  here  involved  have  been  settled  by 
recent  decisions  made  by  this  court  in  the  cases  of  Illinois  C. 
R.  Co.  V.  Chicago  (III.)  28  N.  E.  Rep.  740,  and  Chica- 
Bitkt  •f  r.n.  ^o  &  N.  \V.  R.  Co.  V.  Chicago,  (111.)  50  Am.  &  Eng. 
uHrtt^  R.  Cas.  150.  In  view,  however,  of  the  great  ability 
mmic.  and     ingenuity    with    which   counsel  have  again 

pressed  these  questions  upon  our  attention  we  will 
restate  our  views.  The  appellant  company,  like  every  other 
railroad  company,  holds  its  right  of  way  subject  to  the  right 
of  the  public  to  extend  the  public  highways  and  streets 
across  such  right  of  way.  Chicago  &  N.  W.  "Ry,  Co.  v.  City 
of  Chicago,  supra.  The  constitution  of  the  state  provides 
that  '*  the  exercise  of  the  power  and  the  ri^ht  of  emment  do- 
main shall  never  be  so  construed  or  abridged  as  to  prevent 
the  taking  by  the  general  assembly  of  the  property  and  fran- 
chises of  incorporated  companies  already  organized,  and 
subjectinor  them  to  the  public  necessity,  the  same  as  of  individ- 
uals. "  Const.  1870.  art.  11,  §  14,  By  the  act  of  1872,  to  pro- 
vide  for  the  incorporation  of  cities  and  villages,  the  general 
assembly  conferred  upon  the  city  council  in  cities  the  power 
*'  to  lay  out,  establish,  open,  alter,  widen,  extend,  grade,  pave, 
or  otherwise  improve  streets,  alleys,  avenues,  sidewalks, 
wharves,  parks,  afid  public  grounds,  and  vacate  the  same.  " 
Rev.  St.  1874,  chap.  24,  art.  5,  §  i,  par.  7.  If  the  legislature 
had  granted  to  cities  no  other  power  in  regard  to  the  exten- 
sion of  streets  across  existing  railroads  than  the  general  power 
conferred  by  paragraph  7,  here  quoted,  it  mi^ht  be  neces- 
sary to  consider  and  aiscuss  a  number  of  authorities  to  which 
counsel  for  appellant  have  referred  in  their  briefs.  These  au- 
thorities hola  that  the  land  included  in  the  right  of  way  of 
an  existing  railroad  is  already  devoted  to  a  public  use  by  ex- 


Digitized  by 


Google 


VOL.51]  EMINENT  DOMAIN.  53! 

press  legislative  grant ;  that  the  extension  of  a  street  across 
It  is  such  an  appropriation  of  it  to  another  public  use  as  is 
not  authorized  by  a  general  power  to  open  or  extend  streets  ; 
that  in  such  case  the  authority  must  be  created,  or  the  legis* 
lative  intent  must  be  made  to  appear,  by  express  words,  or 
by  necessary  implication. 

But  the  general  assembly  has  conferred  upon  the  cities  in 
this  state  the  power  to  extend  streets  over  railroad  rights  of 
way   by  express  legislative  authority.     That  au- 
thority is  given  by  paragraph  89,  §  i,  art.  5,  of  said  'o^eru 
act  of  April  10, 1872,  in  the  following  words  :  "  The  *^.*~*** 
city  council  shall  have  power  by   condemnation  •tkerwiM, 
or  otherwise  to  extend  any  street,  alley  or  high- 
way over  or  across,  or  to  construct  any  sewer    under  or 
through,  any  railroad  track,  right  of  way,  or  land  of  any 
railroad  company,  (within  the  corporate  limits;)   but  where 
no  compensation  is  made  to  such  railroad  company  the  city 
shall  restore  such  railroad  track,  right  of  way,  or  land  to  its 
former  state,  or  in  a  sufficient  manner  not  to  have  impaired 
its  usefulness. " 

Counsel  say  that  the  judgments  to  be  rendered  in  the  con- 
demnation proceeding's  will  take  the  land  itself,  or  the  ex- 
clusive use  thereof.  Such  cannot  be  the  effect  of  the  judg- 
ments. We  held  in  Illinois  Cent.  R.  Co.  v.  City  of  Chicago, 
supra^  that  the  track  to  be  condemned  under  tne  provisions 
of  paragraph  89,  "  for  the  extension  of  the  street  over  and 
across  railroads,  railroad  rights  of  way  and  lands,  "  was  in- 
tended by  the  legislature  to  be  ''  subject  to  the  joint  use  b^ 
the  railroad  in  the  exercise  of  its  franchise  and  by  the  public 
as  a  street. "  The  use  by  the  public  is,  as  matter  of  fact,  sub- 
ject and  subordinate  to  the  use  dv  the  railroad  company.  The 
trains  of  the  railroad  company  have  a  prior  ri^ht  to  passage 
over  the  crossing.  The  public,  at  whatever  inconvenience 
it  may  be  to  the  interests  or  the  business  of  the  individual 
citizen,  is  compelled  to  wait  until  the  cars  of  the  company 
have  passed.  The  ordinances,  in  providine^  for  an  extension 
of  the  street  across  the  right  of  way,  and  for  the  condemna- 
tion of  railroad  property  for  the  purposes  of  a 
street,  provide  only  for  the  acquirement  of  an  ease-  JJJJ"^,^^^ 
ment  by  the  public  over  the  railroad  land,  and  not  iaf«. 
for  any  ownership  in  the  fee  thereof.  The  peti- 
tions  in  the  condemnation  proceedings  ask  only  that  land 
may  be  condemned  for  the  improvements  specified  in  the 
ordinances,  and  the  improvements  so  specified  are  never 
easements  to  be  acquired  for  the  purpose  of  crossing  or  passr 
ing  over  the  tracks  or  rights  of  way.  No  judgments  nave 
yet  been  entered  in  the  condemnation  proceedings  sought  to 
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be  enjoined,  but  such  judgments,  when  entered,  in  whatever 
language  they  may  be  couched,  can  only  clothe  the  city  with 
an  easement  or  right  to  pass  over  the  tracks.  They  cannot 
vest  the  city  with  the  fee  of  the  land,  or  with  the  exclusive 
use  thereof,  because  the  statute  enters  into  and  forms  a  part 
of  the  judgment,  and  limits  and  qualifies  the  nature  of  the 
condemnation  therein  ordered.  As  paragraph  89  authorizes 
nothing  more  than  an  easement  to  be  ac(}uired  by  the  con- 
demnation proceeding,  it  follows  that  the  judgment  therein 
"  would  necessarily  only  have  vested  the  city  with  the  right 
of  use  and  occupancy  of  the  land  condemned,  subject  to  the 
rightful  use  of  the  railroad  company  thereof.  Neither  will 
have  the  right  of  occupancy  to  the  exclusion  of  the  other,  but 
each  subordinate  to  the  right  of  the  other  for  the  separate  use 
contemplated  ;  the  one  occupying  and  in  control  thereof  for  all 
the  legitimate  purposes  of  a  public  street,  and  the  other  for 
the  reasonable  and  proper  exercise  of  its  franchise.  "  While, 
however,  the  statute  itself  will  limit  the  condemnation  judg- 
ment in  the  manner  here  indicated  as  to  the  extent  of  the 
right  conferred  by  it,  yet  the  court  rendering  such  judg- 
ment has  the  power  to  specifically  state  therein  the  nature  of 
the  interest  thereby  vested  in  the  city.  Illinois  Cent.  R.  Co. 
V.  City  of  Chicago,  supra.  We  have  also  held  in  the  latter 
case  that  equity  will  not  interpose  to  enjoin  a  condemnation 
proceeding,  at  any  rate  for  such  reasons  as  are  set  up  in  the 
present  bills.  Whatever  just  claims  the  railroad  may  have 
to  compensation  can  be  set  up  in  that  proceeding.  "  We  are 
not  aware  of  any  authority  that  authorizes  or  gives  jurisdic- 
tion to  courts  of  equity  to  proceed  by  injunction  unless  there 
is  an  excess  or  abuse  of  the  power  conferred  by  law,  or  there 
is  an  attempt  to  take  and  appropriate  the  property  without 
authority  of  law,  or  in  a  manner  and  to  an  extent  not  au- 
thorized by  law. "  Illinois  Cent.  R.  Co.  v.  City  of  Chicago, 
supra.  There  is  no  such  abuse  or  unlawful  attempt  shown  by 
the  records  in  these  cases. 

The  allegations  contained  in  these  bills  amount,  in 
substance,  to  complaints  that  the  passage  of  trains  over 
HiBdraMce  la  ^^  proposed  crossings  will  be  so  frequent,  and 
o^nitiBir  (he  amount  of  public  travel  upon  the  streets  will 
roMiBoi  be  so  great,  as  to  subject  the  appellant  company 
^tmAUx  ^Q  great  inconvenience  and  hindrance  in  the  oper- 
"  *  *  ation  of  its  road.     Allegations  of  a  similar  char- 

acter were  made  in  the  bill  in  the  Lake  Shore  &  M.  S. 
R.  Co.  V.  Chicago  &  W.I.  R.  Co.,  97  III.  506, 2  Am.  &  En^. 
R.  Cas.  440,  where  the  complaining  companies  filed  a  bill 
against  the  defendant  company  to  enjoin  the  latter  from 
prosecuting  a  condemnation  proceeding  instituted  for  the 
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purpose  of  acquiring  an  easement  or  crossing  over  the  tracks 
of  tne  former.  In  the  bill  in  that  case  it  was  stated  that 
complainants'  business  was  constantly  increasing ;  that  more 
than  3,500  cars,  and  about  400  engines,  passed  daily  over  the 
premises  in  question  ;  that  complainants  intended  to  con- 
struct other  tracks ;  that  they  could  not  properly  transact 
their  business  or  do  their  duty  to  the  public  without  the  use 
of  the  whole  of  said  premises;  that  any  interference  there- 
with would  cause,  great  and  irreparable  injury  to  them  and 
to  the  interests  of  the  public  committed  to  their  charee  as 
carriers;  that,  if  defendants*  road  should  be  constructed  and 
operated  as  proposed,  the  business  would  be  almost  doubled; 
that  such  increase  would  so  hinder  and  embarrass  com- 
plainants in  transferring  freight  and  running  trains  as  to 
cause  an  injury,  constantly  increasing,  and  not  susceptible  of 
compensation  by  damages  in  a  case  at  law,  and  woula  impair 
and  infringe  and  destroy  the  franchises  of  complainants,  and 
that  the  construction  and  operation  of  defendants*  road  as 
proposed  would  necessarily  be  a  nuisance  of  a  serious  and 
irreparable  nature  in  the  delay  oi  business  and  increased 
danger  to  life.  The  bill  was  answered,  and,  after  hearing 
had,  was  dismissed  for  want  of  equity.  We  affirmed  the 
decree  of  the  court  below,  and  held  that  a  court  of  chancery 
could  not  relieve  against  the  injuries  complained  of.  The 
charges  made  in  the  present  bills  are  no  stronger  than  those 
made  in  the  Chicago  &  W.  I.  R.  Co.  case. 

It  is  claimed  that  paragraph  89  gives  to  the  city  council 
the  option  of  extendin|r  the  street  either  above  the, railroad 
tracks  by  means  of  a  viaduct,  or  across  it  at  grade,  iat^„„in. 
and  that  a  court  of  chancery  will  require  the  uomot 
council  to  adopt  the  former,  rather  than  the  latter,  "»ero«" 
method  of  crossing,  because  less  inconvenience  •■*  **«^"-" 
will  thereby  be  caused  to  the  appellant  in  the  operation 
of  its  road.  It  is  admitted  by  counsel  for  appellant  that 
the  legislature  intended  by  the  use  of  the  wora  **  across"  to 
provide  for  a  crossing  at  grade  ;  but  it  is  insisted  that  the 
word  "  over  "  was  intended  to  designate  a  crossing  above 
the  right  of  way,  track,  or  land  by  means  of  a  viaduct.  The 
two  words  "  over  "  and  "  across  '*  n\2iy  be  used  interchange- 
ably, and  as  having  the  same  meaning.  Webster  thus  de- 
fines the  word  "  across :  "  "  From  side  to  side ;  athwart ;  cross- 
wise, quite  over."  He  defines  the  word  "  over  "  as  follows: 
*'  Above,  or  higher  than,  in  place  or  position,  with  the  idea 
of  covering ;  across,  from  side  to  side  of ;  upon  the  surface 
of."  The  word  "  over  "  has  been  held  to  denote  a  crossing 
upon  the  surface  in  Newburyport  Turnpike  Corp.  v.  East- 
ern R.  Co.,  23  Pick.  (Mass.)  326,  where  the  supreme  court  ot 
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Massachusetts  said :  "  Words  '  over '  and  '  under/  as  applied 
to  the  surface,  are  not  precisely  opposites.  One  passes  over 
a  road  if  he  crosses  it  on  the  surface,  as  well  as  when  he 
crosses  above  it  on  a  bridge.'*  Boston  &  M.  R.  Co.  v.  Mayor, 
etc.,  of  Lawrence,  2  Allen,  (Mass.)  107.  But  the  word  "  over  " 
has  also  been  construed  to  denote  a  crossing  at  a  higher 
level,  and  not  on  the  same  level ;  and  it  has  been  held  to 
mean  '*  not  *  upon,*  but '  above,*  so  the  railroad  should  pass 
under  the  highway."  Central  Vt.  R.  Co.  v.  Royalton»  58  Vt. 
234 ;  Boston  &  M.  R.  Co.  v.  Mayor,  etc.,  of  Lawrence,  supra. 
While,  therefore,  the  word  "over,**  as  used  in  paragraph  89, 
may  be  construed  as  contemplating  a  crossing  of  the  street 
at  the  same  level  or  grade  with  the  railroad  track,  we  are 
inclined  to  think  that  its  meaning  is  broad  enough  to  also 
confer  the  power  of  extending  the  street  above  and  over  the 
track  or  right  of  way  by  means  of  a  viaduct  or  bridge.  But 
the  word  '*  across  '*  was  evidently  intended  to  designate  a 
crossing  at  grade,  or  on  the  same  level  as  the  railroad  right 
of  way.  Consequently  the  city  council  is  vested  by  para- 
graph 89  with  the  power  to  extend  the  streets  either  "  over  " 
or  "  across "  the  tracks,  either  above  the  tracks  by  means 
of  viaducts,  or  on  the  same  grade  or  level  with  the  tracks. 
The  council  is  thus  clothed  by  the  legislature  not  only  with 
the  power  of  acquiring  an  easement  by  condemnation  or 
otherwise  over  the  railroad  tracks  or  right  of  way,  but  also 
with  the  discretionary  power  of  deciding  as  to  the  mode  of 
crossing, — whether  above,  by  viaduct,  or  at  grade,  and  upon 
the  same  level. 

In  the  present  cases  the  ordinances  do  not  provide  for  cross- 
ings by  means  of  viaducts,  but  for  crossings  at  grade.  The 
municipal  authorities  have  exercised  the  option  or 
JowMor**''  discretionary  power  conferred  upon  them  by  the 
etMeii.  legislature,  and  provided  for  crossings  in  one  only  of 

the  methods  indicated  in  the  statute,  and  have  in- 
stituted condemnation  proceedings  in  pursuance  of  the  ordi- 
nances so  passed  by  them.  Their  action  in  this  regard  is 
political  or  legislative  in  its  character,  and  cannot  be  con- 
trolled by  the  courts. 

Appellant  in  these  cases  is  asking  a  court  of  chancery  to 
substitute  its  judgment  for  the  judgment  of  the  city  council 
upon  a  question  which  belongs  exclusively  to  the  legislative 
branch  of  the  government.  They  are  asking  a  court  of 
chancery  to  require  the  city  council  to  repeal  its  ordinances 
for  grade  crossings,  and,  in  the  place  thereof,  to  adopt  ordi- 
nances for  viaduct  crossings.  Such  relief  as  this  cannot  be 
ijranted  under  the  facts  disclosed  in  these  records.  While  it 
may  be  true  that  inconveniences  and  interruptions,  both  to 
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appellant  and  to  the  public,  may  result  from  street  crossings 
made  necessary  by  the  unparalleled  growth  of  the  popula- 
tion in  the  city  of  Chicago,  yet  the  proof  does  not  aisclosc 
that  the  ordinances  in  these  cases  are  unreasonable  in  their 
terms  or  in  the  methods  provided  therein  for  the  extension 
of  the  streets.  In  Curry  v,  Mt.  Sterling,  15  111.  320,  we  said: 
"  This  power  of  the  corporation  to  extend  and  open  streets 
applies  to  all  lands  within  its  boundaries,  whether  the  same 
be  laid  out  into  town  lots  or  not.  The  extension  of  the 
street  in  question  was  a  matter  of  discretion  on  the  part  of 
the  board  of  trustees  (of  the  town.)  The  courts  cannot  re- 
view the  exercise  of  that  discretion."  In  Chicago  R.  I.  &  P, 
R.  Co.  V.  Town  of  Lake,  71  111.  333,  we  said:  "The  taking 
and  appropriating  property  for  a  public  street  or  highway 
by  a  municipality  is  a  public  use  in  its  nature,  and  cannot  be 
(questioned  or  denied.  *  ♦  ♦  When  the  use  is  public,  the 
judiciary  cannot  inquire  into  the  necessity  or  propriety  of 
exercising  the  right  of  eminent  domain.  That  co«rUiiiii 
right  is  political  in  its  nature,  and  not  judicial,  not  inunv* 
It  belongs  exclusively  to  the  legislative  branch  of  wiu  iwrui*. 
the  government,  ana  under  our  constitution  the  *'▼•!»•*•»•• 
judiciary  have  nothing  to  do  with  it.*'  The  Curry  case  and 
the  Town  of  Lake  case  were  reindorsed  and  approved  in 
Dunham  v.  Hyde  Park,  75  111.  371.  In  Brush  v.  City  of 
Carbondale,  78  111.  74,  it  was  said:  "  If  the  city  is  incorpo- 
rated, then  the  council  probably  have  power  to  open, 
frade,  and  repair  the  streets,  and  may,  for  aught  we  know, 
ave  ample  cliscretionary  power  to  do  so,  as  to  time,  man- 
ner,  and  cost ;  and,  if  acting  under  the  general  incorporation 
law,  ♦  *  *  the  power  is  general,  and  confers  a  large  dis- 
cretion in  its  exercise ;  and  that  power  will  not  be  controlled 
by  the  courts  unless  there  is  abuse,  operating  oppressively 
upon  individuals.  *  *  *  Where  persons  or  officers  are 
acting  within  well-recognized  powers,  or  exercising  a  dis- 
cretionary power,  a  court  of  equity  will  be  wholl)'^  unwar- 
ranted  Mn  interfering  unless  the  power  or  discretion  was 
being  manifestly  abused  to  the  oppression  of  the  citizen."  In 
Sheridan  v.  Colvin,  78  111.  237,  we  said:  "The  second  ques- 
tion is,  what  is  the  nature  of  the  power  sought  to  be  ex- 
ercised in  passing  the  ordinance  under  consideration?  To 
that  question  there  can  be  but  one  answer,  and  we  shall  not 
stop  to  discuss  it.  The  power  is  legislative  and  discretion- 
ary. The  third  and  last  question  is,  had  the  court  of  chan- 
cery jurisdiction  to  interfere  with  the  exercise  of  that  power? 
We  are  clearly  of  the  opinion  that  it  had  not.  The  subject 
is  purely  political.**  In  Lake  Shore  &  M.  S.  R.  Co.  v,  Chi- 
cago &  W.  L  R.  Co.,  supra,  we  said  :  **  The  question  whether 
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« 

it  is  wise  to  permit  such  railroad  company  to  select  its  own 
route,  and  choose  the  point  and  manner  of  crossinej  other 
railroads,  was  also  a  political  question  for  the  general  assem- 
bly to  determine,  and  that  determination  cannot  be  reviewed 
by  the  courts." 

To  the  same  effect  are  the  text-books  and  the  decisions  in 
other  states.  Dillon,  in  his  work  on  Municipal  Corporations 
(4th  Ed.,  vol.  I,  §  95),  says:  "  Where,  by  its  charter,  a  munic- 
ipal corporation  is  empowered,  if  it  deems  the  public  wel- 
fare  or  convenience  requires  it,  to  open  streets  or  make  pub- 
lic improvements  thereon,  its  determination,  whether  wise 
or  unwise,  cannot  be  judicially  revised  or  corrected."  In 
Lewis  on  Eminent  Domain  it  is  said  (section  238):  "  Whether 
the  power  of  eminent  domain  shall  be  put  in  motion  for  any 
particular  purpose,  and  whether  the  exigencies  of  the  occa- 
sion and  the  public  welfare  require  or  justify  its  exercise, 
are  questions  which  rest  entirely  witn  the  legislature. 
When  the  use  is  public,  the  necessity  or  expediency  of  ap- 
propriating any  particular  property  is  not  a  subject  of  judicial 
cognizance."  Mississippi  &  R.  R.  Boom  Co.  v,  Patterson,  98 
U.  S.  403  ;  Chicago  &  E.  I.  R.  Co.  v.  Wiltse,  1 16  111.  449,  24 
Am.  &  Eng.  R.  Cas.  261  r  People  v.  New  York  Cent.&  H.  R. 
R.  Co.,  74  N.  Y.  302;  Milwaukee  &  St.  P.  R.  Co.  v.  City  of 
Faribault,  23  Minn.  167 ;  National  D.  R.  Co.z/.  Central  R.  Co., 
32  N.  J.  Eg.  755 ;  National  D.  &  N.  J.  J.  C.  R.  Co.  v. 
State,  53  N.J.  L.  217,47  Am.  &  Eng.  R.  Cas.  87;  Struthers 
V.  Dunkirk,  W.  &  P.R.  Co.,  87  Pa.  St.  282;  Central  R.  Co.  r. 
State.  32  N.  J.  Law,  220;  2  Wood.  Ry.  Law,  p.  981 ;  Elliott, 
Roads  &  S.  p.  598;  Illinois  Cent.  R.  Co.  v.  Bentley,  64  111. 
438;  People  V,  Chicago  &  A.  R.  Co.,  67  111.  118;  Little 
Miami  C.  &  X.  R.  Co.  v.  City  of  Dayton,  23  Ohio  St.  510; 
Johnston  r.  Providencv.  &  S.  K.  Co.,  10  R.  I.  365 ;  People  v. 
Boston  &  A.  R.  Co.,  70  N.  Y.  569. 

We  concur  in  the  following  views  expressed  by  the  supreme 
court  of  the  state  of  Ohio  in  Railroad  Co.  v.  City  of  Dayton, 
supra :  "  The  mere  fact  that  the  extension  of  the  street,  as 
prcposed,  will  inconvenience  the  plaintiffs  or  subject  them 
to  additional  expense  in  transacting  their  business  and 
operating  their  road,  constitutes  no  ground  for  the  interfer- 
ence of  a  court  of  equity.  The  same  results,  to  a  greater  or 
less  extent,  are  produced  wherever  a  railroad  is  crossed  by 
a  public  street  or  highway.  These  are  matters  which  it  is 
clearly  the  duty  of  the  city  council  to  take  into  consideration 
in  determining  the  necessity  and  expediency  of  the  proposed 
improvement;  but,  so  longas  their  proceedings  are  regular, 
and  they  act  from  proper  motives  and  within  the  limits  of 
their  authority,  the  discretion  confided  to  them  in  respect  to 
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the  location  and  establishment  of  streets  is  not  subject  to 
judicial  revision." 

We  have  recently  held  in  Drexel  v.  Town  of  Lake,  127  111. 
54,  that  it  was  a  question  to  be  determined  by  the  trustees 
of  a  town  which  one  of  two  modes  of  carrying  off  the  sew- 
age of  a  district  should  be  adopted  as  the  best  and  most  ex- 
pedient mode,  and  we  there  said:  **  The  choice  of  expedients 
IS  within  the  legislative  discretion  of  the  trustees  of  the  town 
— a  discretion  with  which  the  courts  will  not  interfere  unless 
clearly  abused." 

Paragraph  89  was  adopted  by  the  legislature  in  1872. 
Afterwards,  in  1874,  the  legislature  passed  an  act  requiring 
the  railroad  companies  in  this  state  to  construct 
and-  maintain  railroad  crossings  of  highways  and  JJJJSJ""***' 
streets.  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Chi- 
cago, supra.  Considering  paragraph  89  without  reference 
to  the  subsequent  act  of  1874,  we  cannot  see  that  the  appli- 
cation of  the  second  clause  of  the  paragraph  to  the  facts  of 
this  casfe  furnishes  any  justification  for  a  resort  to  a  court  of 
equity.  Such  second  clause  provides  that  "  where  no  com- 
pensation  is  made  to  said  railroad  company,  the  city  shall 
restore  such  railroad  track,  right  of  way,  or  land  to  its 
former  state,  or  in  a  sufficient  manner  not  to  have  im- 
paired its  usefulness."  Without  deciding  the  question 
whether  any  obligation  does  or  not  rest  upon  the  city 
under  the  present  proceeding's  to  restore  the  crossing  in  a 
sufficient  manner  not  to  impair  the  usefulness  of  the  tracks, 
such  obligation,  if  it  existed,  would  not  be  violated  because 
•the  city  chooses  to  extend  the  streets  at  grade,  rather  than 
by  means  of  a  viaduct.  The  language  of  the  second  clause 
is  not  to  be  taken  literally.  It  is  well  understood  that  the 
track  or  right  of  way  cannot,  in  the  nature  of  things,  be  re- 
stored to  the  same  state  of  usefulness  with  the  street  thereon 
as  before.  It  is  to  be  restored  so  as  not  to  impair  its  useful- 
ness more  than  is  necessary  in  view  of  its  use  for  the  pur- 
foses  of  a  street  subject  to  the  use  by  the  railroad  company, 
t  is  not  to  be  rendered  less  useful,  except  in  so  far  as  cfimin- 
ished  safety  and  convenience  are  inseparable  from  its  use  by 
the  public  as  a  street  crossing.  It  is  not  expected  that  the 
crossing  can  be  so  restored  as  to  obviate  all  danger  or  delay 
or  inconvenience.  It  is  only  necessary  that  there  should  be 
no  unreasonable  impairment  of  the  usefulness  of  the  railroad 
right  of  way.  To  this  effect  is  the  weight  of  authority.  2 
Wood,  Ry.  Law,  §  271,  p.  975,  note  2.  and  cases;  Com.  v. 
Erie,  &  N.  E.  R.  Co.,  27  Pa.  St.  339;  People  v.  Dutchess  & 
C  R.  Co..  58  N.  Y.  152 ;  Johnston  v  ProvidcHce  &  S.  R.  Co., 
10  R.  I.  365 ;   Chicago  R.  I.  &  P.  R.  Co.,  v.  Moffitt,  75  111.  524; 
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City  of  Bridgeport  v.  New  York  &  N.  H.  R.  Co.,  36  Conn. 
255  ;  2  Wood,  Ry.  Law,  §  271,  p. 981,  note  i ;  People  v.  Bos- 
ton A  A.  R.  Co.,  70  N.  Y.  569;  State  v.  St.  Paul,  M.  &  M.  R- 
Co.,  35  Minn.  131. 

So  far  as  the  extension  of  the  streets  across  Eighty-second 
and  Ninetieth  streets  is  concerned,  the  language  of  paragraph 
89  is  broad  enough  to  authorize  the  extension  across  the 
railroad  "yard,"  as  well  as  across  the  tracks  or  right  of  way. 
The  proof  shows  not  only  that  Eighty-second  street  is  one 
mile  from  Ninetieth  street,  but  that  what  is  called  a  '*yard'* 
is  nothing  more  than  a  collection  of  tracks ;  and  hence  th^ 
opening  ot  the  streets  across  the  land  embraced  in  the  yard 
is  authorized  by  paragraph  89,  under  the  rule  laid  down  in 
Delaware  &  H.  C.  Co.  v.  Village  of  Whitehall,  90  N.  Y.  21, 
10  Am.  &  Eng.  R.  Cas.  227. 

The  decree  of  the  circuit  court  dissolving  the  injunction 
and  dismissing  the  bills  is  affirmed. 

Eminent  Domain — Extension  of  8tro«tt  Acrott  Railroad  Traelct.-^See  Com- 
missioners of  Parks  and  Boulevards  v.  Detroit,  G.  H.  ft  M.  R.Co.,  and 
note,  All// pp.  525.  528. 


Georgia  Midland  &  Gulf  R.  Co. 

V. 

Columbus  Southern  R.  Co. 

(Georgia  Supreme  Court,  April  28^  1892^ 

Eminont  Domain— One  Railroad  Crossing  Tracic of  Anothar  in  aCltyStroet. 

— Without  first  malcing  compensation  for  the  damages  which  will  result 
therefrom,  one  railway  company  cannot  la^  and  use  its  track  across  the 
tracic  of- another  railway  company,  located  m  a  public  street  in  a  city. 

Error  from  Muscogee  County  Superior  Court. 

Suit  by  the  Georgia,  Midland  &  Gulf  Railroad  Company 
against  the  Columbus  Southern  Railroad  Company  to  enjoin 
it  from  constructing  a  track  across  plaintiff's  tracks. 

The  following  is  the  substance  of  the  official  report : 

The  exception  in  this  case  is  to  the  refusal  of  the  injunction 
sought  by  the  Georgia  Midland  &  Gulf  Railroad  Company. 
The  petition  therefor  alleged  :  The  city  of  Columbus  is  pe- 
titioner's principal. terminus;  and,  by  virtue  of  certain  grants 
of  land  made  petitioner,  it  constructed  all  of  its  side  tracks, 
freight  depots,  shops,  etc.,  there,  expending  large  sums  of 
money  in  so  doing.  The  main  track  of  its  road  connects  with 
said  terminals,  which  are  located  upon  blocks  51,  52,  45,  and 
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46,  and  part  of  blocks  54,  53,  42,  and  43,  on  the  east  commons 
of  Columbus ;  blocks  42  and  43  being  bounded  by  Eighth 
street.  The  main  track  extends  northward  from  said  ter- 
minals, and  out  of  block  42  across  Eighth  street,  and  thence 
across  block  40  of  the  commons.  After  petitioner  had  con- 
structed its  terminals  and  main  track  the  Columbus  Southern 
Jlailway  Company  was  chartered,  and  constructed  from  Co- 
lumbus  to  Albany  ;  its  main  track  terminating  at  a  point  east 
of  that  of  petitioner,  and  on  the  east  commons.  Thereafter^ 
grants  of  land  were  made  to  the  Columbus  Southern,  all  of 
wliich  are  located  east  of  the  main  track  and  lands  of  peti- 
tioner ;  and  upon  the  grants  so  made  the  Columbus  Southern 
constructed  its  terminals,  and  connected  its  railway  therewith,, 
and  has  long  since  constructed  its  railroad  and  laid  out  its 
depot  grounds  in  Columbus,  and  connected  its  main  track 
therewith.  The  depot  grounds  and  terminals  of  the  Colum- 
bus Southern  are  connected  with  the  city,  and  can  be  easily 
approached  by  the  public  in  the  city,  and  by  persons  travel- 
ing upon  or  cToing  business  with  that  railway  company,  by 
several  broad  streets  and  avenues,  all  constantly  open  both 
for  travelers  and  freight.  A  corporation  known  as  the  Co- 
lumbus Railroad  Company,  about  January  20,  1888,  under 
grant  of  right  of  way  from  the  city,  constructed  a  track  west 
of  petitioner's  track,  and  extended  it  west  through  Sixth 
street,  and  northward  across  Eighth.  This  track  is  used  by 
the  Columbus  Railroad  Company  for  transfer  of  freight,  and 
delivery  of  the  same  to  the  merchants  in  Columbus.  The 
Columbus  Southern,  for  the  purpose  of  delivering  its  freight 
oars  to  the  Columbus  Railroad  Company,  is  about  to  construct 
a  side  track  from  its  main  track,  diagonally  across  petitioner's 
main  track  and  along  Eighth  street,  to  connect  with  the 
track  of  the  Columbus  Railroad  Company,  and  has  petitioned 
the  mayor  and  the  council  of  Columbus  for  permission  to  lay 
such  side  track.  On  an  ex  parte  showing,  this  request  was 
granted,  and  the  Columbus  Southern  is  now  proceeding  to  lay 
such  side  track.  Its  action  is  an  infringement  upon  petition- 
er's rights,  is  without  authority  of  law,  and  the  track  is  being 
laid  as  matter  of  convenience  and  economy  to  the  Columbus 
Southern,  and  regardless  of  petitioner's  rignts.  A  connection 
with  the  track  of  the  Columbus  Railroad  Company  can  be 
made  by  another  route,  and  without  having  to crosspetition- 
er's  mam  track.  Should  said  side  track  be  constructed  the 
damage  to  petitioner  will  be  irreparable.  It  will  be  hindered 
and  retarded  in  the  movement  of  its  cars  and  engines  along 
its  main  track  to  and  from  its  depot  grounds  ana  terminals; 
and  the  risk  of  accidents  to  its  property,  and  to  travelers  and 
freight  received   to  be  transported  by  petitioner,   will  be 


Digitized 


*by  Google 


540         GEORGIA,  M.  &  G.  R.  CO.  V.  COLUMBUS  S.  R.  CO.   [VOL.  5 1 

greatly  increased ;  and  the  movement  of  cars  and  engines  of 
the  Columbus  Southern,  and  switching  of  trains  by  it  along 
the  proposed  side  track,  across  petitioner's  main  track,  vviU 
result  in  irreparable  damage  to  petitioner.  The  proposed 
side  track  is  not  being  made  for  the  purpose  of  constructing 
the  railroad  of  the  Columbus  Southern  under  its  charter. 
Petitioner  is  remediless  unless  the  Columbus  Southern  be  re-^ 
strained. 

Defendant  demurred  upon  the  ground  that  complainant 
was  not  entitled  to  the  relief  prayed,  nor  to  any  relief,  either 
at  law  or  in  equity.  The  answer  of  defendant  was:  In  pur- 
suance of  its  charter,  it  has  constructed  and  operates  a  rail- 
road  from  Columbus  to  Albany.  It  petitioned  the  mayor  and 
council  to  lay  a  track  from  its  main  track  across  Eighth 
street,  at  the  intersection  of  Ninth  avenue,  to  connect  its 
track  with  that  of  the  Columbus  Railroad  Company,  to  pro. 
mote  the  delivery  of  its  freight,  in  loading  cars  or  otherwise, 
to  that  company  ;  which  petition  has  been  granted,  and  de- 
fendant has  begun  laying  its  track.  The  Columbus  Railroad 
Company  is,  by  its  charter,  not  only  a  street  car  company, 
for  transporting  passengers,  but  also  a  terminal  company, 
authorized  to  receive  freights,  in  loaded  cars  or  otherwise, 
from  the  several  rail wavs  converging  in  Columbus,  and  trans- 
port such  freights  over  its  line  through  the  city  streets  to  such 
points  as  may  be  most  convenient  to  the  consignees.  Under 
defendant's  charter,  it  has  a  right  to  cross,  intersect,  join,  or 
unite  its  railroad  with  any  other  railroads  heretofore  or  hercr 
after  constructed,  at  any  point  in  its  route,  with  the  necessary 
turnouts,  sidings,  and  switches,  and,  in  the  exercise  of  such 
right,  it  desires  and  proposes  to  connect  its  railroad  with  that 
of  the  Columbus  Railroad  Company,  and  as  a  matter  of  con-' 
venience  and  economy  to  itself.  Being  thus  authorized,  and 
having  obtained  the  consent  of  the  mayor  and  council  for  the 
use  of  the  streets,  it  has  full  authority  to  carry  out  this  pur- 
pose,  without  interference  from  petitioner,  whose  rights  are 
not  involved  or  affected.  The  proposed  track  will  not  touch, 
cross,  or  otherwise  aflFect  theriffhtof  way  of  petitioner,  which 
has  no  right  of  way  on  either  Eighth  street  or  Ninth  avenue, 
but  occupies  so  much  of  these  streets  as  are  covered  by  its 
tracks  under  a  simple  easement  for  that  purpose,  granted  by 
the  city.  Petitioner  is  not  a  property  holder  in  or  upon  these 
streets,  nor  can  its  property  rights  in  any  way  be  affected  by 
the  construction  of  the  track.  The  construction  of  the  track 
will  be  a  great  convenience,  not  only  to  defendant,  but  to  the 
merchants  and  citizens  of  Columbus  and  the  public  at  large. 
Every  other  railroad  conipany  entering  the  city  has  connec- 
tion with  the  Columbus  Railroad  Company's  tracks,  and  to 
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deny  defendant  this  right  would  be  inequitable  and  unjust. 
So  far  as  any  damage  may  accrue  to  petitioner  from  the  cross- 
ing of  its  tracks,  it  is  damnum  absque  injuria.  Petitioner  has 
no  exclusive  right  to  the  use  of  said  streets,  or  either  of  thera^ 
nor  any  right  to,  prevent  defendant's  tracks  or  that  of  any 
railroad  company  lawfully  authorized  to  cross  its  track;  and 
the  fact  that  it  will  be  required  to  observe  certain  precau- 
tions when  crossing  defendant's  track  is  a  burden  imposed  by 
the  general  law,  and  is  in  no  wise  a  damage  or  injury  done  by 
respondent  to  it.  Heretofore,  petitionei"  and  defendant  have 
been  jointly  operated,  both  having  used  the  depots  of  peti- 
tioner, and  for  this  reason  defendant  has  never  constructed 
a  depot,  either  for  passengers  or  freight;  but  it  has  consum- 
mated arrangements  by  which  it  has  secured  a  warehouse  on. 
Front  street,  between  Tenth  and  Eleventh,  which  will  be  used 
for  a  passenger  and  freight  depot.  This  warehouse  is  im- 
mediately upon  the  line  of  the  Columbus  Railroad,  and  de- 
fendant desires  to  connect  with  said  railroad  at  the  intersec- 
tion \>f  Eighth  street  and  Ninth  avenue  for  the  purpose  of 
reaching  its  depot,  as  well  as  for  the  other  reasons  above 
given.  In  so  doing,  it  will  only  cross  the  main  line  of  peti- 
tioner ;  and,  under  its  charter,  it  has  the  right  to  do  so,  for 
the  purpose  of  reaching  its  depot.  This  wiU  not  increase  the 
risk  of  accidents  to  petitioner's  property  ;  for,  under  the 
present  arrangements,  petitioner's  yard,  situated  south  of  the 
point  at  which  defendant  desires  to  cross  petitioner's  main 
track,  is  mainly  used  for  storing  cars  ;  for  the  passengers  over 
petitioner's  road  alight  from  and  get  on  petitioner's  cars  at 
the  Union  Depot,  and  the  freight  is  received  and  delivered  at 
petitioner's  freight  depot,  both  points  being  north  of  the  point 
in  question.'  Under  the  present  traffic  arrangements  the 
terminal  facilities  now  usedfby  defendant,  through  petitioner, 
cost  in  the  neighborhood  of  $600  a  month  ;  and,  when  a  car 
load  of  freight  is  to  be  handled  by  defendant,  it  is  first  de- 
livered to  the  Columbus  Railroad  Company,  then  to  peti- 
tioner, and  by  petitioner  to  defendant ;  and,  if  defendant  is 
permitted  to  cross  petitioner's  track,  it  will  be  placed  in  di- 
rect communication  with  its  own  depot,  and  can  reach  the 
same  without  petitioner's  intervention.  The  point  at  which 
it  is  seeking  to  cross  petitioner's  track  is  at  grade  level ;  and, 
under  the  law,  it  has  the  right  to  cross  at  such  a  point  with- 
out interference  or  hindrance. 

Goetchius  &r  Chappell  for  plaintiff  in  error. 

W.  A,  Wimbish  and  Worrill  Little,  for  defendant  in  erron 

Per  Curiam. — Judgment  reversed. 
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Power  of  Commitsionort  in  Making  an  Award  Whoro  Ono  Railroad 
CrotMt  Tracks  of  Another— Revised  Statutes,  Mo.,  1879,  chap.  21,  {  756, 
provides  "  tliat  if  two  corporations  cannot  agree  upon  the  amount  of  com- 
pensation to  be  made  therefor,  or  the  points  and  the  manner  of  such 
crossings  and  connections,  the  same  shall  be  ascertained  and  determined 
by  commissioners  appointed  by  the  court."  Under  the  above  statute  in 
making  an  award  as  to  the  manner  in  which  one  railroad  company  shall 
cross  the  right  of  way  of  another,  the  commissioners  have  power  to 
order  all  details  of  construction  which  would  be  ordinarily  provided  for 
in  an  agreement  between  the  parties  for  such  purposes.  The  court  said*. 
*'  The  statute  under  which  the  commissioners  were  appointed  gives  one 
railroad  company  the^glit  to  cross  the  road  of  an/ other  company,  and 
then  provides ;  *  And  if  the  two  corporations  cannot  agree  upon  the 
amount  of  compensation  to  be  made  therefor,  or  the  points  and  manner 
of  such  crossings  and  connections,  the  same  shall  be  ascertained  and  de- 
termined by  commissioners,  to  be  appointed  by  the  court,  as  is  provided 
in  this  chapter  for  the  condemnation  of  lands  for  railroad  purposes.' 

"  The  first  claim  urged  in  support  of  the  ruling  of  the  trial  court  is 
that  the  clause  in  the  award  making  it  the  duty  of  the  defendant,  the 
Kansas  City,  Independence  &  Park  Railway  Company,  to  substitute  stone 
masonry  for  pile  piers,  within  one  year,  is  void  ;  that  that  part  of  the 
award  cannot  be  upheld  on  the  ground  that  the  doin|^  of  the  work  is 
*  compensation  '  for  property  taken,  because  the  constitution  re(]uires 
the  compensation  to  be  paid  m  money.  If  that  part  of  the  award  is  not 
compensation,  then  the  money  awarded  and  paid  was  the  full  measure  of 
damages.  The  legislature  in  giving  the  defendant  the  right  to  exercise 
the  power  of  eminent  domain,  had  the  right  to  attach  such  conditions  as 
it  saw  At.  Union  Depot  R.  Co.  v.  Southern  R.  Co.,  105  Mo.  571.  The 
defendant  here  had  no  right  conferred  upon  it  to  acquire  the  exclusive 
use  of  any  part  or  portion  of  the  defendant's  right  of  way.  It  had  the 
power  to  cross  the  plaintiff's  right  of  way,  the  compensation  to  be  paid 
therefor,  and  the  point  and  manner  of  crossing,  to  be  fixed  by  commis- 
sioners, if  the  parties  could  not  agree.  The  condition  attached,  over  and 
above  pavment  of  compensation,  was  that  the  point  and  manner  of 
crossing  should  be  fixed.  Until  this  was  done  it  cou^l  not  be  told  what 
compensation  should  be  awarded ;  for  it  must  be  evident  that  the  damage 
sustained  depended  upon  the  height,  width,  and  character  of  the  bridge. 
Compensation  awarded  and  paid  in  money,  on  the  basis  that  the  defend- 
ant would  comply  with  the  terms  of  the  award  as  to  the  point  and  manner  of 
making  the  crossing,  satisfies  the  command  of  the  constitution  wherein  it 
requires  the  compensation  for  the  property  taken  to  be  paid  to  the  owner 
or  into  court  for  his  use.  Of  this  we  entertain  no  doubt  whatever.  It  is 
equally  clear  that  the  commissioners  acted  within  the  scope  of  the  law  in 
requiring  the  defendant  to  substitute  stone  masonry  for  the  pile  piers 
within  one  year.  The  method  of  making  these  crossings  is  of  vital  im- 
portance both  to  the  safety  of  the  public  and  to  the  roads  themselves. 
The  language  of  the  statute  is  broad.  It  was  designed  to  confer  upon 
the  commissioners  power  to  provide  for  all  those  details  of  construction 
and  operation  which  would  ordinarily  be  provided  for  by  a  contract  be- 
tween the  parties  themselves  had  they  been  able  to  agree.  It  has  been  so 
held  under  a  like  sutute.  In  re  Lockport  &  B.  R.  Co..  19  Hun,  (N.  Y.)  38  ; 
In  re  New  York,  L.  &  W.  R.  Co..  35  Hun,  (N.  Y.)  232. 

"  It  is  perfectly  clear,  we  think,  that  the  statute  intended  the  award  of  the 
commissioners  to  stand  as  a  contract  between  the  parties ;  and  we  are 
also  of  the  opinion  that  the  parties  have  the  same  rights,  and  may  efkforce 
the  award,  the  same  as  if  tt  had  been  their  voluntary  agreement.  Unless 
this  is  so,  the  statute  must  fail  to  accomplish  what  seems  to  us  to  be  its 
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manifest  object  and  purpose.  It  contemplates  agreements  as  to  how  and 
of  what  materials  the  crossing  shall  be  made,  and  the  manner  of  using 
the  crossing  when  made,  and  hence  contemplates  agreements  to  be  per- 
formed in  the  future.  In  the  case  of  Young  z/.  Chicago  &  N.  W.  R.  Co., 
28  Wis.  171,  to  which  we  are  cited,  there  was  a  charter  duty  imposed  upon 
the  company  to  construct  its  road  across  streams  so  as  not  to  divert  water 
from  its  natural  channel  without  the  consent  of  the  landowner.  On  the 
application  of  a  landowner  the  company  was  rec^uired  to  construct  a  cul- 
vert under  its  road  so  as  to  restore  a  stream  to  its  natural  channel,  and 
this,  too,  though  the  landowner  did  not  bring  the  suit  until  18  years  after 
the  diversion.  So  in  Jones  v,  Seligman,  8r  N.  Y.  190,  3  Am.  &  Eng.  Corp. 
Cas.  236,  the  trustees  of  bondholders  of  a  railroad  company  were,  in  a 
suit  for  equitable  relief,  required  to  build  fences  and  a  farm  crossing ;  that 
duty  being  imposed  upon  the  company  by  statute  law.  If  a  court  of 
equity  may  enforce  duties  like  these,  there  can  be  no  good  reason  assigned 
why  it  may  not  enforce  the  performance  of  that  part  of  the  commis- 
sioners' report  which  makes  it  the  duty  of  the  defendant  to  substitute 
stone  masonry  for  the  pile  piers.  The  defendant  commenced  the  suit  to 
acquire  the  right  to  cross  the  plaintiff's  road,  got  an  award,  to  which  it 
made  no  objection  whatever,  and  then  took  possession  under  the  terms 
thereof.  Surely  it  cannot  be  permitted  now  to  disregard  the  award,  valid 
as  it  is.  The  plaintiff  is  entitled  to  the  relief  prayed  for.  The  judgment 
of  the  circuit  court  is  therefore  reversed,  and  the  cause  is  remanded,  to 
be  proceeded  with  in  accordance  with  this  opinion."  Chicago  &  A.  R. 
Co.  V.  Kansas  City,  Independence  &  P.  R.  Co.,  (Mo.,  June  6,  1802,)  10  S. 
W.  Rep,  826. 

Right  of  Way  of  One  Railroad  Over  Land  of  Another. — In  Hoke  %». 
Georgia  R.  &  Banking  Co.,  (Ga.,  March  26,  1892,)  15  S.  E.  Rep^  124,  it  was 
held  a  proper  discretion  to  ^rant  an  interlocutory  injunction  to  restrain 
one  railroad  from  condemning  a  right  of  way  over  the  land  of  another 
where  sufficient  necessity  for  the  land  taken  has  been  shown  by  the  latter 
company. 

Portion  of  a  Street  in  Front  of  Condemned  Lot  Becomes  an  Appurtenance 
of  the  Lot. — Where  a  portion  of  a  street  in  a  city  of  the  first  class  is  va- 
cated, pursuant  to  the  provisions  of  paragraph  582  of  General  Statutes  of 
1889,  and  a  lot  abutting  thereon  condemned,  and  the  perpetual  use  thereof 
acquired  by  a  union  depot  ^nd  railroad  company  for  the  maintenance  of  a 
union  depot,  the  portion  of  the  vacated  street  situated  in  front  of  the  lot 
so  condemned  becomes,  as  it  were,  an  accretion  or  appurtenance  of  the  lot, 
and  passes  with  the  same  to  the  company.  The  court  said  :  "  By  the 
condemnation  proceedings,  the  company  acquired  the  perpetual  use  of  the 
lot,— a  use  which  in  its  nature  practically  excludes  any  other  use  or  occu- 
pancy. Through  the  appropriation  of  the  lot,  the  company  acquired  the 
incidental  and  appurtenant  rights  in  the  street,  and,  upon  the  legal  vaca- 
tion of  the  street,  that  portion  situated  in  front  of  lot  i  temporarily  be- 
came, as  it  were,  a  part  of  the  lot,  and  passed  to  the  company.  The 
status  of  the  vacated  portion  of  the  street  cannot  now  be  regarded  as  an 
open  Question  in  this  court,  and  we  need  only  follow  a  former  decision, 
wherein  substantially  the  same  question  was  considered  and  determined. 
Atchison,  T.  &  S.  F.  K.  Co.i^.  Patch,  28  Kan.  470.  In  that  case,  Patch  was  the 
owner  in  fee  of  certain  lots  in  the  cit^  of  Topeka,  and  the  city  council 
passed  an  ordinance  vacating  the  street  in  (^ont  of  her  lots.  ^  Afterwards, 
the  railroad  company  appropriated  the  lots  through  condemnation  pro- 
ceedings, and  the  report  of  the  commissioners  showed  that  they  appraised 
the  lots  by  name,  without  any  survey  or  indication  of  what  was  embraced 
within  the  designation.  The  owner  of  the  fee  contended  that,  as  the 
street  vacated  was  not  named  in  or  covered  by  the  commissioners'  report. 
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it  became  her  property  upon  the  passage  of  the  ordinance  vacating  the 
street,  and  she  asked  for  an  injunction  restraining  the  company  from 
occupying  such  part  of  her  property  ;  while  one  contention  of  the  com- 
pany was  that  it  passed  to  the  adjacent  lot  owners,  and  became  in  fact  a 
part  and  parcel  of  the  lots,  and  was  therefore  covered  by  and  embraced 
within  the  condemnation  of  the  lots.  The  court  did  not  at  that  time  de- 
termine whether,  upon  the  vacation  of  the  street,  it  reverted  to  the* origi- 
nal proprietor  or  passed  to  the  adjacent  lot  owners.  The  latter  view  has 
since  been  adopted  by  tl^is  court.  City  of  Belleville  v,  Hallowell,  41  Kan. 
192.  In  the  Patch  case  it  was  held  that,  if  it  passed  to  the  adjacent  lot 
owner,  then  it  became  something  in  the  nature  of  an  accretion  to  and 
would  pass  in  any  conveyance  of  the  lot,  and  that  the  statute  providing  for 
the  vacation  of  the  street  was  only  a  temporary  cession  of  the  street  for 
public  use,  which  might  be  resumed  at  any  time  whenever,  in  the  opinion 
of  the  council,  it  was  necessary  to  re-open  the  same.  Justice  Brewer, 
who  delivered  the  opinion  of  the  court,  stated  that  if  the  theory  that  the 
vacated  street  passed  to  the  adjacent  lot  owner  was  adopted, '  it  would 
seem  from  the  proviso  to  the  section  we  have  quoted  that  there  was  no 
absolute  cession  of  the  property  to  such  adjacent  lot  owner,  but  only  a 
provisional  and  temporary  giving  up  of  the  public  use ;  for  the  lot  owner 
takes  it  subject  to  the  right  of  the  city  to  re-open  it  without  expense.  In 
other  words,  the  city  permits  the  lot  owner  provisionally  and  temporarily 
to  hold  and  occupy  the  portion  of  the  vacated  street  in  front  of  his  lot. 
Under  these  circumstances  we  think  it  fair  to  consider  that  it  becomes,  as 
it  were,  a  part  of  the  lot, — ^something  in  the  nature  of  an  accretion  to  it;  and, 
if  so,  then  any  conveyance  of  the  lot  takes  with  it  this  attached  portion  of 
the  vacated  street.'  Following  the  rule  of  that  case,  which  is  decisive  of  this, 
we  must  hold  against  the  contention  of  the  plaintiff  in  error.  The  fee  of 
the  street  not  being  in  the  owners  of  the  adjacent  lots,  as  in  Massachu- 
setts, the  case  of  Harris  v.  Elliott,  10  Pet.  (U.  S.)  25,  and  some  other  cases 
cited,  do  not  apply  here.  Something  is  said  against  the  validity  of  the  va- 
cation of  the  street,  but  it  follows  from  the  decision  made  that  the  private 
rights  of  plaintiff  in  error  are  not  so  infringed  as  to  warrant  him  in  raising 
that  question.  Neither  is  he  authorized  to  appear  in  behalf  of  the  pub- 
lic ;  and  hence  we  will  not  enter  upon  a  consideration  of  the  validity  of 
the  vacation  ordinance,  nor  the  right  to  use  the  vacated  portion  of  the 
street  for  the  contemplated  purposes."  Challiss  v.  Atchison  Union  Depot 
ft  R.  Co.,  45  Kan.  398.  ♦ 


Jacksonville,  Tampa  &  Key  West  R.  Co. 

V, 

Adams. 

•   {Florida  Supreme  Court,  Dec,  21,  iSpi.) 

Eminent  Domain —Judgment  in  Ejectment  at  a  Bar. — A  judgment  in 
ejectment  against  a  body  having  the  power  of  eminent  domain,  is  not  a 
bar  to  the  exercise,  by  such  body,  of  such  power  as  to  the  land  recovered 
in  the  action  of  ejectment. 

Same— Exercise  of  Right  After  an  Illegal  Entry  and  Ouster. — Where  a 
body  possessing  the  power  of  eminent  domain  has  entered  upon  land 
without  leave  of  the  owner,  and  without  complying  with  the  law  regulat- 
ing the  exercise  of  such  power,  it  may  condemn  the  property  entered 
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upon  and  thereby  secure  the  right  to  the  legal  possession  and  enjovment 
thereof;  and  this,  whether  it  has  or  has  not  been  ousted  from  its  former 
or  illegal  possession. 

Improvements  by  Railroad  Not  an  Item  in  Estimating  Damages.— Where 
a  railroad  company,  having  the  power  of  eminent  domain,  has  entered 
upon  land  without  the  consent  of  the  land  owner,  and  without  complying 
with  the  law  regulating  the  exercise  of  such  power,  and  has  constructed 
a  railroad  track  thereon,  the  value  of  the  improvement  thus  put  by  the 
company  on  the  land  cannot  be  included  in  estimating  the  damage  sus- 
tained by  the  land  owner,  in  proceedings  subsequently  instituted  under 
such  law  by  the  company  or  its  legal  successor,  having  similar  power,  to 
condemn  the  land,  or  an  easement  therein,  to  the  company's mse;  and 
this,  whether  the  company  has  been  ousted  from  the  former  possession  or 
not. 

Rights  of  Railroad  Pending  Appeal  by  Land  Owner.— Where  a  railroad 
company,  having  the  power  of  eminent  domain,  has  entered  upon  land 
without  the  consent  ot  the  owner,  and  without  a  certain  material  require- 
ment of  the  law  regulating  the  exercise  of  such  power  having  been  com- 
plied with,  and  there  has  been  a  judgment  in  ejectment  in  favor  of 
the  land  owner  against  such  company  or  its  legal  successor,  a  lessee  for 
ninety  years,  and  the  judgment  is  affirmed  on  appeal,  the  appellate 
court  may, — no  conduct  in  bad  faith  upon  the  part  of  the  company  ap- 
pearing,— withhold  its  mandate  of  possession  to  allow  a  reasonable  time 
for  the  institution  and  consummation  of  new  condemnation  proceedings. 
If  the  new  condemnation  proceedings  are  resisted  by  the  land  owner,  and 
are  dismissed  by  the  trial  court,  on  the  ground  that  there  is  no  constitu- 
tional law  authorizing  the  same,  and  this  order  is  appealed  from  by  the 
company,  the  appellate  court  may  withhold  its  mandate  for  possession  un- 
til the  decision  of  such  appeal;  but  it  should  do  so  only  upon  the  express 
condition  that  its  action  shall  not  interfere  with  the  land  owner's  right  to 
sue  for  mesne  profits  for  the  use  or  retention  of  the  land  by  the  company. 

Appeal  from  Volusia  County  Circuit  Court.      Ejectment. 
A.  W.  Cockrell  &  Son,  for  plaintifl. 

y.R.  Parrott,  T.  M.  Day,  Jr.,  and  Fletcher  &  IVurts,  for  de- 
fendant. 

Raney,  C.  J. — In  the  main  opinion  in  this  cause  (27  Fla. 
443)  a  judgment  in  ejectment  in  favor  of  the  appellee,  who 
was  plaintiff,  was  affirmed.     Having  discovered  \n 
our  investigations  that  it  was  the  practice  in  some      ■•"•■  *• 
appellate  courts  to  withhold  the  mandate  of  pos-      l^HH^tm. 
session   until  condemnation  proceedings  could  be 
prosecuted,  we  suggested  that  any  motion  for  such  with- 
nolding  must  be  mad^  wifhin  thirty  davs.     A  motion  of  the 
character  indicated  was  made  by  appellant  and  resisted  by 
appellee,' and  the  mandate  for  possession  was  withheld  for 
full  consideration  of  the  point. 

Pending  our  consideration   of  the   subject  the  appellee 

moved  that  the  mandate  for  possession  should  be  sent  down, 

the  grounds  of  this  motion  being  (i)  that  sufficient  time  had 

elapsed  to  enable  the  appellant  to  institute  and  consummate 

51  a.  &  E.  R.  Cas.— 35 
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the  proceedings  contemplated  in  the  order  of  the  court 
withholding  the  mandate ;  {2)  that  proceedings  had  in  fact 
been  instituted  and  pursued  to  a  final  judgment  of  the  cir- 
cuit court  of  Volusia  county,  rendered  August  10,  1891, 
refusing  to  confirm  the  condemnation  of  the  lands  now  occu- 
pied by  the  appellant,  and  sought  to  be  condemned, — ^such 
refusal  being  on  the  ground  (urged  by  the  appellee)  that, 
since  the  adoption  of  the  present  constitution  01  this  state, 
there  has  been  no  valid,  constitutional  legislation  authoriz- 
ing such  condemnation. 

As  stated  in  the  main  opinion,  the  original  condemnation 
proceedings  were  instituted  in  August,  1885,  not  by  the  ap- 
pellant compan)%  but  by  the  Atlantic  Coast,  St.. 
Johns  &  Indian  River  Railroad  Company,  of 
which  the  appellant  conpany  leased  the  road  in 
December  of  the  same  year  for  the  period  of  ninety-nine 
years.  It  is  now  shown  that  on  the  first  day  of  April  of  the 
present  year,  and  within  less  than  thirty  dsiys  of  the  filing  of 
the  former  opinion, — it  having  been  filed  March  4,  the  ap- 
nellant  company  hied  a  petition  in  the  circuit  court  of 
Volusia  county,  signed  and  sworn  to  by  an  attorney  of  the 
company  stating  that  the  company  exists  under  the  laws  of 
the  state;  that  the  railroad  of  the  company  is  now  con- 
structed on  and  across  the  lands  in  question  (describing 
•them),  and  that  such  lands  are  essential  for  the  use  of  the 
corporation,  and  that  the  corporation  has  made  its  survey 
and  maps  thereof,  by  which  its  road  or  line  is  designated, 
and  that  it  has  located  its  road  according  to  such  survey, 
and  has  filed  certificate  of  such  location,  signed  by  the  en- 
gineer of  the  corporation,  in  the  office  of  the  clerk  of  the 
circuit  court  of  Volusia  county;  that  the  use  of  such 
lands  is  necessary  for  the  purpose  of  operating  the  railroad, 
and  that  petitioner  has  not  acquired  the  right  to  use  the 
same :  that  petitioner  is  in  possession  of  the  portion  of  the 
land  actually  occupied  by  the  railroad  track ;  and  that  the 
appellee,  administrator,  etc.,  is  in  possession  of  the  balance, 
and  that  he  and  Helen  Maria  Adams,  in  their  own  right, 
own  or  claim  to  own  the  land.  The  prayer  of  the  petition 
is  for  an  order  tor  summoning  a  jary  to  appraise  the  value 
of  the  land  and  fix  the  amount  of  compensation  to  be  paid  to 
the  owners,  and  for  such  proceedings  as  are  requisite  for  the 

f>etitioner  to  acquire  the  right  to  hold  and  use  the  premises 
or  its  corporate  purposes. 

On  the  day  last  named  the  circuit  judge  made  an  order 
directing  the  sheriff  to  summon  twelve  disinterested  free- 
holders, registered  voters  of  Volusia  county,  as  a  jury  to 
meet  at  the  courthouse  on   the  seventh  day  of   the   same 
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month,  at  an  hour  stated,  to  proceed  under  their  oaths,  duly 
administered  so  to  do,  to  take  steps  to  appraise  and  value 
the  land  described  in  said  petition  and  order,  and  to  fix  the 
amount  of  the  compensation  to  be  made  to  the  owners  of 
the  land  by  the  petitioning  corporation.  On  the  8th  of 
April  the  jury,  who  appear  to  nave  been  sworn,  met  on 
the  premises, — Charles  S.  Adams  appearing  for  himself  in 
person,  and  Helen  M.  Adams  appearing  by  him  as  her  attor- 
ney ;  and  the  jury  then  proceeded  to  view  the  land,  and 
•*  heard  the  allegations  of  the  parties"  and  "appraised,  as- 
certained, and  determined"  the  value-of  the  tract  of  land  pro- 
posed to  be  taken,  and  the  damage  that  would  be  sustained 
by  the  owner  by  reason  of  the  taking  thereof,  at  $50,  and 
they  fixed  the  amount  of  compensation  to  be  made  to 
Charles  S.  Adams,  as  administrator,  at  the  same  amount, 
and  found  that  he,  as  such  administrator,  had  the  sole  estate 
therein ;  and  they  state  in  their  report  that  such  "  report 
and  verdict  are  concurred  in  by  ten  of  the  jurors."  ft  is, 
however,  signed  by  the  entire  twelve. 

To  this  report  Qiarles  S.  Adams,  as  administrator  and  in- 
dividually,  and  Helen  M.  Adams,  filed  objections,  of  which 
the  fifteenth  and  subsequent  are  as  follows:  That,  since  the 
constitution  of  1885  became  operative,  there  are  no  constitu- 
tional legislative  proceedings  authorizing  the  condemnation 
proceedings  herein  sought  to  be  instituted  ;  (16)  that  chapter 
3595,  Acts  1885,  as  amended  by  chapter  3712,  Acts  1887,  aoes 
not  preserve  to  the  land  owner  whose  land  is  sought  to  be 
conaemned  **  the  right  of  trial  by  jury  "  secured  by  section 
29  of  article  16  of  the  constitution,  and  is  void  ;  (17)  that  such 
legislation,  so  far  as  it  involves  jury  trials,  is  offensive  to  sec- 
tion 20  of  article  3  of  the  constitution,  which  constitutional 
Erovision  forbids  the  legislature  from  passing  special  or  local 
iws  in  regard  to  summoning  and  impaneling  ^rand  and  petit 
juries ;  (i^  such  legislation  is  offensive  to  section  3  of  the  dec- 
laration of  rights, — "the  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate  forever ;"  (19)  the  sum  of  $50  is 
wholly  inadequate  as  damages ;  (20)  such  legislation  is  offen- 
sive to  section  II  of  article  5  of  the  constitution,  which  or- 
dains a  separation  of  the  jurisdiction  of  the  circuit  court,  in 
cases  at  law  and  in  equity  ;  and  for  other  and  further  grounds 
apparent  upon  the  face  of  the  proceedings. 

On  the  loth  day  of  A-u^ust  the  circuit  judge  made  an 
order  sustaining  the  exceptions  and  protests,  and  refusing;  a 
confirmation  of  the  report,  and  also  refusing  "  to  order  fur- 
ther proceedings  in  this  matter,  on  the  ground  of  the  uncon- 
stitutionality of  the  law  authorizing  the  same,"  and  dismiss- 
ing the  "  case  ;"  to  all  of  which  the  petitioner  excepted. 
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Upon  the  entry  of  this  order  the  railroad  company  entered 
its  appeal  to  the  ensuing  term  of  this  court,  the  judge  fixing 
the  penalty  of  the  appeal  bond  at  $300,  which  bond  lias  been 
approved ;  and  the  transcript  of  appeal  has  been  filed  in  this 
court,  and  citation  issued,  and  service  thereof  acknowledged. 
It  is  urged  as  a  reason  why  the  mandate  should  be  issued, 
or  should  not  be  withheld,  that  the  appellee  will  be  entitled 
to  damages  on  the  basis  of  the  value  of  the  land, 
•j["*j;'''JJJ^  including  the  cross  ties .  and  rails  and  roadbed  or 
ta/Utry.  *"  worlcs  put  and  constructed  on  the  land  by  the  com- 
pany. This,  in  our  judgment,  is  not  the  law.  It 
IS  true  that  if  persons  or  corporations  vested  with  the  power 
of  eminent  domain  enter  upon  and  appropriate  private  prop- 
erty to  their  use,  without  the  consent  01  the  owner,  before 
taking  the  steps  required  by  law  to  condemn  the  same,  the 
owner  may  resort  to  trespass  for  damages,  ejectment  "for  pos- 
session,  or  to  equity  for  an  injunction  against  the  use  of  the 
land. 

Still,  where  such  an  illegal  entry  has  been  made  by  a  body 
possessing  the  power  of  eminent  domain,  it  may  condemn  the 
property  entered  upon,  and  thus  secure  a  right  to  the  pos- 
session and  enjoyment  thereof.  If  an  entry  has  been  made 
by  the  express  or  implied  consent  of  the  land  owner,  it  is 
clear  that  he  should  not  have  the  value  of  what  has  been  put 
upon  the  land  ;  and  the  better  authority  is  that  the  same  rule 
a^o  applies  in  the  absence  of  any  consent  by  the  owner. 
.  Lewis,  Em.  Dom.  §  507 ;  Baker  v.  Chicago,  R.  I.  &  P.  R.  Co., 
57  Mo.  265. 

Though,  as  a  general  rule,  things  affixed  to  the  freehold  so 
as  to  be  a  part  thereof  become,  as  against  a  trespasser  or  per- 
son entering  tortiously  and  affixing  them,  the  prop- 
initoeViuid  ^^^y  ^^  ^^  owner  of  the  soil,  this  rule  is  notapplic- 
iiA«a.  able    as  against  a    body    having    the   power  of 

eminent  domain,  and  entering  without  leave  and 
making  improvements  for  the  public  purpose  for  which  it 
was  createa  and  given  such  power.  The  principle  control- 
ling the  land  owner's  right  to  damages  in  such  cases  is  that 
he  shall  have  compensation  for  the  damage  actually  sustained 
by  him,  and  no  more,  and  that  the  trespasser's  liability  shall 
be  likewise  limited.  This  principle  is  affirmed  in  Mississippi, 
Michigan,  Iowa,  Illinois,  Minnesota,  Wisconsin,  Oregon, 
Pennsylvania,  and  Alabama.  Louisville  N.  O.  &  T.  R.  Co.  v, 
Dickson,  63  Miss.  380;  Morgan's  Appeal,  39  Mich.  675; 
Toledo,  A.  A.  &  G.  T.  R.  Co.  v.  Dunlap,  47  Mich.  456,  5  Am. 
&  Eng.  R.  Cas.  378  ;  Daniels  v.  C.  I.  &  N.  R.  Co.,  41  Iowa, 
52;  Chicago  &  A.  R.  Co.  v.  Goodwin,  11 1  111.  273;  Greve  v. 
First  Division  R.  Co.,  26  Minn*  66;  Lyon  z/.  Green  Bay  &  M. 
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R.  Co.,  42  Wis.  538  ;  Oregon  R.  &  Nav.  Co.  v.  Mosier,  14  Or. 
519;  Justices.  Nesquehoning  Valley  R.  Co.,  87  Pa.  St.  28; 
Jones  V.  New  Orleans  &  S.  R.  Co.,  70  Ala.  227,  14  Am.  &  Eng. 
R.  Cas.  217.  See,  also,  North  Hudson  Co.  R.  Co.  v.  Boor- 
aem,  28  N.  J.  Eq.450;  Burgess  z^.  Clark,  13  Ired.(N  .Car.)  109; 
Raiload  Co.  v.  Deal,  90  N.  Car.  1 10 ;  Texas  &  St.  L.  R.  Co.  v. 
Matthews,  60  Tex.  215;  Dietrich  v.  Murdock,  42  Mo.  279; 
Indiana,  B.  &  W.  R.  Co.  v.  Allen,  100  Ind.  409,  415,  416, 
Lewis,  Em.  Dom.  §  507. 

The  railroad  company,  say  the  supreme  court  of  Missis- 
sippi in  the  case  from  that  state  cited  above,  was  a  trespasser 
in  constructing  its  road  upon  land  over  which  it  had  not  ac- 
quired the  right  of  way,  but  it  still  had  the  right  to  acquire 
the  right  of  way  unaffected  by  the  liability  incurred  for  its 
trespass;  and  the  trespass  is  not  involved  in  the  determination 
of  the  due  compensation.  The  continuing  right  of  the  com- 
pany to  secure  the  right  of  way,  in  accordance  with  its  char- 
ter, and  the  nature  of  its  entry  on  the  land  and  annexing  chat- 
tels to  the  soil,  distinguish  the  case  from  that  of  a  trespasser 
who  affixes  chattels  to  the  freehold  ;  and  the  rule  of  the  com- 
mon law,  established  when  railroads  were  unknown,  is  not 
applicable.  In  the  latter  of  the  cases  cited  from  Michigan, 
it  being  an  appeal  in  a  condemnation  proceeding,  a  previous 
proceeding  had  been  taken  by  the  company,  which  had  there- 
upon entered  and  built ;  and  afterwards  the  condemnation 
was  set  aside  by  the  supreme  court,  on  appeal,  because  there 
had  been  no  notice  to  Dunlap,  the  land  owner.  Afterwards 
the  company  instituted  the  new  condemnation  proceedings. 
**The  railroad  company,  whether  rightfully  or  wrong. 
fuUy^**  says  the  opinion,  '*  laid  this  track  while  in  possession, 
and  for  purposes  entirely  distinct  from  any  use  of  the  land 
as  an  isolated  parcel.  It  would  be  absurd  to  appl^  to  land 
so  used,  and  to  a  railroad  track  laid  on  it,  the  technical  rules 
which  apply  in  some  other  cases  to  structures  inseparably  at- 
tached  to  tne  freehold.  Whatever  rule  might  apply  in  case, 
of  abandonment,  it  is  clear  that  this  superstructure  was  never 
designed  to  be  incorporated  with  the  soil  except  for  pur- 
poses  attending  the  possession,  and  in  proceeding  to  obtain 
a  legal  and  permanent  right  to  occupy  the  land  for  this  very 
purpose. 

There  would  be  no  sense  in  compelling  them  to  buy  their 
own  property.  Whatever  right  of  redress,  if  any,  Dunlap 
may  have,  for  the  tortious  occupancy  previous  to  these  pro- 
ceedings, or  whatever  right  of  property  he  might  have  in 
case  the  company  abandoned  the  road  entirely,  and  left  the 
track  untouched,  we  think  that  so  long  as  it  is  in  possession, 
and  legal  measures  are  proceeding  to  secure  a  right  to  retain 
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it  there,  this  structure  belongs  to  the  company  whether  in- 
truders or  not."  In  Daniels  v,  C.  I.  &  N.  R.  Co.,  supra^  Dan- 
iels, without  whose  permission  the  company  had  entered  and 
built,  recovered  judgment  in  an  action  tor  possession  against 
the  company,  and  the  judgment  was  affirmed  on  appeal,  (Dan« 
iels  V,  Cnicago  &  N.  W.  R.  Co.,  35  Iowa,  129;)  and  then  the 
company  instituted  condemnation  proceedings.  "  Plaintiff," 
says  the  opinion,  '*  has  suffered  no  greater  damage  than  would 
have  occurred  to  him  had  the  defendants  pursued  the  course 
pointed  out  by  the  statute  which  they  are  now,  by  this  pro- 
ceeding,  pursuing. 

By  these  proceedings  plaintiff  is  not  deprived  of  the  title 
to  the  land.  The  defendant  acquires  nothing  more  than  the 
rip^ht  to  occupy  it  for  railroad  purposes.  Had  they  been  in- 
stituted prior  to  or  upon  defendants'  taking  possession  of 
the  land,  no  different  right  would  have  been  acquired  by 
them  than  they  obtain  in  the  present  action.  In  efich  case 
the  measure  of  the  plaintiff's  damages  is  the  same,  namely, 
the  value  of  the  land,  without  regard  to  benefits  resulting 
from  the  improvement."  In  the  same  state  it  is  held  that 
a  railroad  company  acquires  no  right  to  the  land  until  pay- 
ment of  damages.  Henry  v,  Dubuque  &  P.  R.  Co.,  10  Iowa, 
540.  The  just  compensation  required  to  be  given,  observes  the 
supreme  court  of  Illinois  in  Chicago  &  A.  R.  Co.z/.  Goodwin, 
is  for  that  which  is  taken  from  tne  owner,  and  which  is  of 
value  to  him,  and  not  for  something  he  never  owned.  In 
Justice  V,  Nesquehoning  Valley  R.  Co.,  supra^ — the  Pennsyl- 
vania Case, — there  had  also  been  a  judgment  in  ejectment  in 
favor  of  the  land  owners.  The  court  held  that  the  entry  was 
not  the  case  of  a  mere  trespass  by  one  having  no  authority 
to  enter,  but  of  one  representing  the  state  herself,  clothed 
with  the  power  of  eminent  domam,  having  the  right  to  enter 
and  place  the  materials  on  the  land  taken  for  public  use, — 
materials  essential  to  the  very  purpose  which  the  state  has 
declared  in  the  ^rant  of  the  charter, — ^yet  a  trespass,  by  rea- 
son of  the  omission  to  do  an  act  required  for  the  security  of 
the  citizen,  to  wit,  to  make  compensation  or  give  security  for 
it;  for  which  injury  the  citizen  is  entitled  to  redress,  but  not 
beyond  his  injury,  nor  extending  to  taking  the  personal  chat- 
tels of  the  railroad  company  laid  down  for  the  benefit  of  the 
public.  -• 

The  features  distinguishing  the  case  from  that  of  an  ordi- 
narv  trespass  were  held  to  be  the  right  to  enter  on  the  land 
under  the  authority  of  law  to  build  a  railroad  for  public  use ; 
the  acquisition  thereby  of  a  mere  easement  in  the  land ;  the 
entire  absence  of  an  intention  to  dedicate  the  chattels  enter- 
ing into  its  construction  to  the  use  of  the  land ;  the  necessit}' 
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for  their  use  in  the  execution  of  the  public  purpose ;  and, 
lastly,  the  power  to  retain  and  possess  the  chattels,  and  the 
structures  they  compose,  by  a  valid  proceeding  at  law,  not- 
withstanding the  original  illegality  of  the  entry.  The  rea- 
soning of  the  supreme  court  of  Alabama  in  Jones  v.  New 
Orleans  &  S.  R.  Co.,  supra,  is  substantially  the  same  as  that 
of  the  Pennsylvania  court. 

The  cases  relied  upon  by  the  appellee  to  support  his 
contention  do  not  overcome  the  conclusions  reached  by  us. 
In  New  York  &  G.  L.  R.  Co.  v.  Stanley's  Heirs,  35  N.  J. 
Eq.  283,  10  Am.  &  Eng.  R.  Cas.  345,  the  same  rule  as  to  dam- 
ages was  enforced,  and  an  injunction  granted  to  restrain  an 
action  of  ejectment.  The  original  entry  had,  however,  been 
made  under  an  agreement  between  a  predecessor  railroad 
company  and  the  land  owner,  of  which  agreement  such  rail- 
road company  had  not,  nor  had  any  of  its  successors,  carried 
out  the  undertaking  to  erect  a  certain  depot.  It  was  re- 
marked  in  this  case,  as  pointed  out  by  appellee's  counsel,  that 
on  no  other  hypothesis  than  this  agreement  would  the  appel- 
lant have  a  standing  in  court  to  stay  the  land  owner's  suit  for 
Possession ;  but  of  this  language  it  is  observed  in  Paterson, 
[.  &  N.  Y.  R.  Co.  V.  Kamlah,  42  N.  J.  Eq.  93,  08,  28  Am.  & 
Eng.  R.  Cas.  250,  that  the  court  was  not  laying  down  the  rule 
to  be  observed  in  all  cases,  but  was  speaking  merely  with 
reference  to  the  particular  circumstances  of  that  case. 
Schroeder  v.  De  GrafI,  28  Minn.  299,  5  Am.  &  Eng.  R.  Cas. 
298,  was  an  action  of  trespass  to  recover  damages  against  a 
railroad  company  for  constructing  a  road  across  the  plaintiff's 
land  without  his  permission  ;  and  it  was  held  that  it  the  ties 
and  rails  had  increased  the  value  of  the  farm  the  fact  of  such 
increase  should  be  considered  in  estimating  the  amount  of 
damages,  but,  if  the  farm  was  in  no  way  benehted  or  enhanced 
in  value  by  the  ties  and  rails  being  laid  across  it,  no  deduc- 
tion from  the  damage  actually  done  to  the  farm  should  be 
made  on  account  of  the  value  of  the  ties  and  rails.  The  ques- 
tion of  whether  the  value  of  the  ties  and  rails  should  be  ex- 
eluded  or  be  included  in  valuing  the  land  on  a  condemnation 
proceeding  was  not  before  the  court,  nor  mentioned. 

It  is  true  the  lower  court  instructed  the  jury,  in  connection 
with  the  doctrine  just  stated,  that  the  ties  and  rails  had  be- 
come a  part  of  the  realty  ;  but  the  theory  of  the  decision  as 
to  the  rule  of  damages  was  that  the  land  owner  could  not  be 
made  the  unwilling  purchaser  of  the  ties  and  rails,  or  re- 
quired to  pay  for  them,  by  crediting  their  value  on  damages 
done  the  land  in  constructing  the  road.  In  Cohen  v.  St. 
Louis,  Ft.  S.  &  W.  R.  Co.,  34  Kan.  158,  22  Am.  &  Eng.  R. 
Cas.  116,  the  railroad  company  had  entered  with  the  assen:^ 
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of  the  plaintifl  or  his  assent,  and  the  plaintiff  sued  in  trespass. 

There  .was  on  the  land  at  the  time  of  the  entry  an  old 
grade  which  had  been  constructed  by  another  company  and 
abandoned.  It  was  held  that  the  increased  value  given  to 
the  land  by  the  presence  of  the  old  grade  should  be  consid- 
ered in  estimating  the  damages,  but  that  such  increased 
value  was  not  necessarily  what  it  had  cost  to  build  the  grade  ; 
yet  itVas  also  held  that  no  recovery  could  be  had  for  the  in- 
creased value  given  the  land  by  the  improvements- put  on  it 
by  the  defendant  company. 

Ih  this  opinion  it  is,  moreover,  said  :  "  It  has  even  been 
held  that  where  a  railroad  company  enters  upon  land  as  a 
technical  trespasser,  and  afterwards  procures  the  land  for  its 
right  of  way  by  condemnation  proceedings,  it  is  not  com- 
pelled to  pay  for  the  improvements  which  it  itself  made  upon 
the  land  while  it  was  technically  a  trespasser,  and  before  it 
legally  procured  its  right  of  way."  Citing  87  Pa.  St.  28 ;  41 
Iowa,  52 ;  42  Wis.  538 ;  26  Minn.  66,  supra.  "  This,"  observes 
the  opinion,  "seems  like  justice."  '  The  decision  in  Hunt  v. 
Missouri  Pac.  R.  Co.,  76  Mo.  115,  is  that  where  a  railroad 
company,  having  obtained  a  decree  for  the  condemnation  of 
a  tract  of  land  without  the  knowledge  of  the  owner,  erected 
upon  it  a  building  of  a  permanent  character  for  a  depot,  and 
afterwards  the  decree  was  held  void,  the  building  becomes  a 

?art  of  the  realty,  and  could  not  be  removed  by  the  company, 
'he  facts  in  Price  xk  Weehawken  Ferry  Co.,  31  N.  J.  Eq.  31, 
were  that  a  railroad  was  built  on  land  on  which  complainant 
held  a  mortgage  of  prior  date,  duly  recorded,  and  the  charter 
of  the  company  did  not  permit  the  building  of  the  road 
there,  but  expressly  prohibited  it. 

The  road  was  not  built  under  condemnation  proceedings, 
but  under  a  grant  of  right  of  way  from  the  mortgagor.  The 
question  was  whether  one  having  a  lien  on  the  railroad 
for  building  the  same  could  have  the  track  or  improvements 
reserved  from  a  sale  under  the  mortgage.  The  opinion  holds 
that  there  was  no  paramount  power  of  condemnation,  like 
that  in  North  Hucison  Co.  R.  Co.  v,  Booraem,  28  N.  J.  Eq. 
450,  cited  supra, — no  power  (the  right  of  eminent  domain)  to 
take  the  property  superior  to  the  right  of  both  mortgagor 
and  mortgagee ;  that  where  such  power  exists  it  confers  the 
power  to  take  the  property  on  making  just  compensation, 
which  compensation,  in  so  far  as  the  value  of  the  land  is  con- 
cerned, is  to  be  estimated  as  of  the  time  when  possession  is 
taken,  and  therefore  cannot  inclyde  the  value  of  improve- 
ments subsequently  put  on  the  property  by  the  party  enter- 
"  ing  under  such  right ;  but  when  the  entry  is  not  under  that 
right  the  right  to  take  the  property  on  making  compensation 
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does  not  exist,  and  the  party  entering  and  improving  does 
both  subject  to  the  right  of  the  prior  mortgagee  to  sell  both 
the  land  and  such  improvements.  Meriam  v.  Brown,  128 
Mass.  391,  is  to  the  effect  that  a. railroad  corporation  which 
has  constructed  its  track  upon  a  person's  land  without  filing 
a  written  location  or  presenting  a  plan  thereof,  or  paying  or 
tendering  to  the  land  owner  any  damages  for  the  land  so 
taken,  cannot  enter  upon  the  land  for  the  purpose  of  remov- 
ing the  rails  laid  upon  the  roadbed,  and  structures  placed 
upon  the  land, — such  property  becomes  a  part  of  the  realty ; 
and  the  fact'  that  the  original  entry  and  construction  were 
made  without  objection  Trom  the  mortgagor 'in  possession 
cannot  avail  against  the  title  acquired  by  the  mortgagee  by 
the  subsequent  foreclosure  of  the  mortgage.  The  mortgage 
was  of  a  date  prior  to  the  construction  of  the  road.  Lake  Erie 
&  W.  R.  Co.  V.  Kinsey,  87  Ind.  514,  14  Am.  &  Eng.  R.  Cas. 
309,  decides  that  wheVe  a  railroad  company  has  entered,  as 
it  legally  might,  under  condemnation  proceedings,  it  having 
deposited  the  amount  assessed  by  the  appraisers  and  there  is 
an  appeal,  and  on  the  appeal  the  assessment  has  been  increased, 
but  tne  company  has  not  paid  the  increased  amount,  the 
owner  may  recover  in  ejectment  without  paying  for  the  im- 
provements placed  on  the  land. 

In  Graham  v.  Connersville  &  N.  J.  C.  R.  Co.,  36  Ind.  463, 
the  conclusion  reached  is  that  where  a  railroad  company  has, 
without  the  consent  of  the  owner,  and  without  color  of  title, 
entered  upon  land,  and  occupied  the  same,  building  a  depot 
and  hotel  thereon,  and  afterwards  seeks  to  appropriate  the 
land  under  the  authority  of  law,  the  value  of  the  land  at  the 
time  of  the  legal  appropriation,  with  the  improvements 
thereon,  constitutes  the  amount  for  which  the  company  is 
liable  to  the  owner  of  the  land. 

In  California,  in  California  Southern  R.  Co.  v.  Armstrong, 
46  Cal.  85,  condemnation  proceeding  had  been  commenced 
against  a  large  number  of  land  owners,  but  there  was  no  ser- 
vice as  to  the  owners  of  one  tract ;  yet  pending  such  pro- 
ceedings it  was  built  upon  by  the  railroad  company.  There 
was  judgment  as  to  the  other  lands,  but  none  as  to  this  tract, 
which  the  owners  sold  to  Armstrong.  Afterwards  the  pro- 
ceeding was  dismissed  as  to  the  particular  tract  and  new 
proceedings  of  condemnation  were  begun  against  Arm- 
strong. There  had  been  an  order  of  court  in  the  former 
proceeding  allowing  the  railroad  company  to  enter  upon  and 
retain  possession  of  the  lands  pending  the  proceedings,  and 
bond  had  been  given  as  required  by  the  statute.  Answering 
the  contention  that  the  value  of  the  improvements  should  be 
included  in  Estimating  damages  in  the  second  proceeding,  it 
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is  said  by  the  court :  *'  Neither  the  constitution  nor  the 
statute  contemplates  that  a  person  whose  land  is  taken  in  the 
exercise  of  the  right  of  eminent  domain  shall  be  entitled  to 
anything  beyond  a  '  just  compensation.'  He  is  to  be  paid 
the  damages  he  actually  suflfers,  and  nothing  more.  But  to 
hold  that  in  addition  to  the  fair  value  ol  the  land  taken, 
and  such  other  damages  as  he  may  suffer  by  severing  it  from 
the  remainder  of  his  tract  he  shall  also  recover  the  value  of 
a  railroad  track,  in  the  construction  of  which  he  never  ex- 
pended  a  dollar,  and  which  was  built  by  the  plaintiffs  at  their 
own  expense,  would  be  to  defeat  the  obvious  intent  of  the 
statute  by  an  cfver  technical  construction  of  it." 

In  U.  S.  V.  Land  in  Monterey  Co.,  47  Cal.  515,  a  condem- 
nation proceeding  ivas  be^un  by  the  government  in  1870 
against  lands  which  it  had  in  1854  entered  upon  against  the 
will  of  the  owners,  erecting  thereon  a  store  building  which 
it  had  ever  since  occupied  as  a  lighthouse ;  and  it  was  held 
that  the  value  of  the  improvements  should  be  included  in  es- 
timating damages.  **  The  law,"  says  the  opinion,  "  did  not 
authorize  the  United  States  to  take  the  possession  of  these 
lands  ff$anu  forti\  and  their  agents,  in  entering  upon  them 
and  ejecting  the  defendants,  were  mere  tort-feasors.' 

The  case  is,  in  this  important  respect,  wholly  unlike  that  of 
California  Southern  R.  \Zo.v.  Armstrong,  46 Cal. 85.  In  that 
case  the  road  track  was  constructed  by  the  railroad  company 
while  its  possession  of  the  land  of  the  defendant  was  rightful, 
being  held  at  the  time  in  pursuance  of  pending  proceedings 
for  its'condemnation,  and  these  proceedings  having  been  dis- 
missed after  the  construction  of  the  track."  The  latter  of 
these  cases  is  also  cited  by  the  appellee.  It  does  not  pre- 
tend to  overrule  the  former  case,  but  distinguishes  the  two 
by  the  character  of  the  original  entry. 

Of  the  cases  cited  by  the  appellee,  that  of  Graham  v.  Con- 
nersville  &  N.  J.  C.  R.  Co.,  36Ind.  463,  alone  can  be  claimed 
to  be  authority  for  the  contention  that  in  an  authorized  pro- 
ceeding for  condemnation  the  improvements  put  upon  the 
land  by  a  railroad  company  having  the  right  to  exercise  the 
power  of  eminent  domain,  yet  not  doing  so  in  a  valid  man- 
ner, should  be  included  in  estimating  the  land  owner's  com- 
pensation for  damages.  If  it  be  that  the  rule  of  the  former 
of  the  California  cases  is  not  more  applicable  than  that  of  the 
latter  to  the  case  before  us,  of  which  we  are  not  at  all  satis- 
fied, our  views  are  not  shaken  by  the  latter  case. 

The  clear  weight  of  authority,  the  better  reasoning,  and 
true  right  of  the  matter  are  against  the  position  of  appellee. 

II.  The  authorities  at  our  hands  bearing  directly  or  by  an- 
alogy on  the  subject  of  the  power  and  duty  of  this  court  to 
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suspend  the  warrant  are  those  mentioned  in  the  succeeding 
paragraph. 

In  Pittsburg  &  S.  R.  Co.  v.  Jones,  59  Pa.  St.  433,  the  rail- 
road company  had  entered  upon  the  land  under  an  agree- 
ment to  purchase,  and  had  built  its  track  thereon.  The 
company  failed  to  pay  the  purchase  money,  and  there  was  a 
decree  in  favor  of  tne  vendors  for  the  sale  of  the  property  for 
the  amount  due ;  and  the  same  was  sold  by  the  sheriff  under 
the  decree,  and'  the  purchasers  brought  ejectment  against 
the  company.  There  had  never  been  any  condem- 
nation proceedings  against  either  the  former  owners 
or  the  purchasers  at  the  sheriff's  sale.  It  was  said 
that  the  sheriff's  vendees  took  the  whole  title  to  the 
land,  the  les^al  title  of  the  vendors,  and  the  equitable  title  of 
the  railroad  company,  and  not  subject  to  any  easement  or 
right  of  the  company  to  use  any  part  of  it  for  the  track  of  its 
road.  But  it  was  held  bj\the  court  that  the  company,  under 
the  provisions  of  its  charter,  had  the  undoubted  right  to  ap- 
propriate the  land,  and  to  acquire  a  right  to  its  use,  upon 
making  compensation  to  the  owners  for  tne  damage  sustained 
thereby  ;  and  that  as  the  land  was  indispensably  necessary  to 
the  company,  and  the  company  had  the  right  indicated,  it 
was  but  just  and  equitable  that,  while  affirming  the  judg- 
ment in  ejectment,  all  proceedings  thereon  should  be  oraered 
stayed  for  such  reasonable  time  as  might  be  necessary  to  en- 
able the  company  to  take  proceedings  to  condemn  the  land ; 
and  that  there  was  no  douot  of  the  court's  authority  to  make 
the  order,  or  of  the  propriety  of  the  order,  under  the  circum- 
stances. O'Hara  v,  Pennsylvania  R.  Co.,  2  Grant,  Cas.  (Pa.) 
241.     See  also  5  U.  S.  Diff.  (ist  Series)  p.  300,  §  150. 

In  Pittsburg  L.  E.  R.  Co.  v.  Bruce,  102  Pa.  St.  23,  10  Am. 
&Enp;.  R.  Cas.  i,  a  canal  company  which  had  condemned  and 
acquired  the  easement  of  a  right  of  way  over,  and  not  a  fee 
in,  the  lands  appropriated  by  it  for  canal  purposes,  after- 
wards became  insolvent,  and  all  its  properties  and  franchises 
were  sold  to  a  railroad  company ;  and  it  was  held  that  the 
latter  company  could  not  construct  tracks  on  such  canal 
right  of  way  without  making  compensation  to  the  owner  of 
the  land,  and  that  the  owner  of  the  fee  was  entitled,  where 
such  tracks  had  been  laid  without  making  or  tendering  com- 
pensation,  to  recover  in  ejectment  against  the  railroad  com- 
pany ;  that  the  canal  having  been  abandoned,  as  such,  its 
charter  as  a  highway  went  with  it,  and  the  use  and  occupa- 
tion of  the  land  reverted  to  the  owner  in  fee.  "  We  may," 
says  the  opinion,  "  here  add,  in  order  to  avoid  all  mistakes 
and  misapprehensions,  that  the  defendants  might  secure  a 
right  of  way  and  secure  the  work  and  property  which  it  has 
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put  upon  the  plaintiff's  land  by  having  an  assessment  of  dam- 
ages as  provided  by  law,  and  if  the  plaintiff  should  refuse  a 
stay  of  execution  until  that  can  be  accomplished  the  court 
below  on  application  may  for  that  purpose  interpose  its  in- 
junction."  Citing  Justice  v,  Nesquehoning  Valley  R.  Co., 
87  Pa.  St.  28,  in  which  execution  had  been  stayed  in  the  lower 
court. 

The  case  of  Conger  v,  Burlington  &  S.  W.  R.  Co.,  41  Iowa, 
419,  is  one  in  which  the  railroad  was  built  with  the  knowl* 

edge,  but  without  any  express  permission,  of  the 
i^MeU^B  land  owner.  The  land  owner  took  proceedings  to 
IfM  tiaT       ^^^^  the  damages  assessed,  and  afterwards  brought 

ejectment ;  the  damages  not  having  been  paid. 
The  doctrine  that  the  fact  that  the  land  owner  knowingly 
permits  a  railroad  company  to  enter  upon  his  land  and  build 
Its  road  does  not  estop  him  from  maintaining  an  injunction 
restraining  the  company  from  using  tl)e  right  of  way  without 
making  compensation  tnerefor,  is  fully  recognized,  (Hibbsv. 
Chicago  &  S.  W.  R.  Co.,  39  Iowa,  340 ;)  and  it  is  asserted 
that  there  is  no  difference  in  this  respect  between  a  proceed- 
ing for  an  injunction  and  an  action  of  ejectment.  The  judg- 
ment in  favor  of  the  land  owner  was  affirmed,  but  the  court 
said  that  the  action  was  to  be  regarded  as  a  mere  means  of 
coercing  payment  of  the  damages :  that  if  the  damages  had 
not  been  assessed,  the  defendant  might,  notwithstanding  the 
action,  cause  the  damages  to  the  land  owner  to  be  assessed, 
and  upon  payment  of  them  could  have  the  execution,  if  is- 
sued, recalled,  and  would  be  entitled  to  the  aid  of  a  court  of 
equity  for  that  purpose;  but  that  in  this  case,  as  the  damages 
had  been  assessed,  nothing  but  payment  of  them  was  want- 
ing to  entitle  the  defendant  to  the  continued  use  of  the  plaint- 
iff's land  ;  and  a  suspension  of  the  execution  was  ordered. 

In  Patterson  N.  &  N.  Y.  R.  Co.  v.  Kamlah,42  N.  J.  Eq.  93, 
28  Am.  &  Eng.  R.  Cas.  250,  Kamlah  claiming  that  he  had* 
never  received  compensation  for  land  used  by  the  railroad 
company,  brought  ejectment  to  recover  the  land,  and  there^ 
upon  the  company  obtained  a  preliminary  injunction  to  stay 
the  action,  on  the  ground  that  it  had  the  legal  title  to  the 
land,  but,  being  unable  to  establish  it,  prayed  a  discovery, 
and  also  insisted  that,  if  it  should  be  unable  to  establish  its 
legal  title,  it  had  an  equitable  title,  which  equity  ought  to 
protest  by  decreeing  that  it  retain  possession  of  the  prem- 
ises, and  consummate  its  right  thereto  by  awarding  just  com- 
pensation to  Kamlah.  It  was  held,  after  answer,  that  the 
injunction  should  be  retained  on  the  ground  that  the  posses- 
sion of  the  premises  was  originally  taken  with  the  knowledge 
of  Kamlah,  and  continued   lor  about  20  years  as  part  of  the 
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complainant's  road,  with  defendant's  acquiescence,  during 
which  time  various  negotiations  had  been  had  between  the 
parties  as  to  compensation,  and  that  the  company,  the  land 
being  indispensable  to  it,  might,  by  proceeding  under  its 
charter,  condemn  the  land,  or,  if  it  had  not  such  charter 
power  to  condemn,  it  might  make  compensation,  to  be  ascer- 
tained  and  awarded  in  the  court  of  equity. 

In  this  case  it  was  said :  '*  Where  possession  has  been 
taken  of  land  for  a  public  work,  and  the  work  has  been  con- 
structed upon  it,  but  no  compensation  has  been  made  for  the 
land,  if  the  company  in  taking  possession  has  acted  in  good 
faith  under  acquiescence  of  the  owner,  or  by  mistake  as  to 
the  property,  or  as  to  the  validity 'of  the  authority  given  it  so 
to  occupy,  and  the  property  is  in  public  use,  equity  will  not 
^  permit  the  company  to  be  disturbed  in  itis  possession,  pro- 
'  vided  it  make  compensation,  if  equity  shall  so  require."  Bar- 
tleson  V.  City  of  Minneapolis,  33  Minn.  468,  (decided  June 
15,  1885),  is  a  case  in  which  there  had  been  condemnation  pro- 
ceedings and  an  award  of  $400  in  August,  1881. 

The  law  regulating  the  subject  provided  that  after  the 
award  became  final  the  city  councifshould  cause  the  amount 
thereof  to  be  paid,  and  that  in  case  such  payment  was  not  made 
within  one  year  after  the  confirmation  of  the  award  or  the 
determination  of  an  appeal  the  proceedings  should  be  deemed 
to  be  abandoned,  and  that  before  the  payment  of  the  award 
the  owner  should  furnish  an  abstract  of  title  showing  him- 
self to  be  entitled  to  the  damages  allowed,  and  that  in  case 
of  neelect  to  furnish  the  abstract,  or  of  doubt,  the  amount 
awarded  should  be  set  apart  for  whomsoever  should  be  en- 
titled  to  it,  and  should  be  paid  to  any  person  showing  him- 
self to  be  so  entitled.  It  was  admitted  on  the  trial  that  the 
plaintiff  was  the  owner,  except  for  the  condemnation  proceed- 
ings shown  by  the  defendant.  No  compensation  for  the  land 
■  was  ever  paia  or  set  apart  until  July  25,  1884,  when  the  citv 
council  set  apart  intne  city  treasury  the  sum  of  $400.  It 
was  held  that  the  condemnation  proceedings  were  by  the 
failure  to  pay  or  set  apart  the  amount  of  the  award  within 
one  year,  ipso  facto,  abandoned,  and  that  Bartleson  was  en- 
titled  to  recover  in  ejectment.  At  the  close  of  the  opinion 
is  the  following  observation  :  **  To  the  suggestion  that  the 
court  may  grant  to  the  city  equitable  relief  in  the  premises, 
and,  upon  equitable  considerations,  sustain  its  possession,  it 
is  enough  to  say  that,  if  the  city  could  upon  any  case  be  re- 
lieved from  the  consequences  of  the  council's  failure  to  com-  . 
ply  with  the  law,  no  such  case  is  presented  by  the  pleadings 
or  made  by  the  facts  found." 

In  the  cases  of  Harrington  v.  St.  Paul  &  S.  C.  R.  Co.,  17 
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Minn.  215,  (Gil.  11&),  and  Lehman  v.  St.  PaulS.  &T.  F. 
Co.,  18  Minn.  174,  (Gil.  157),  in  the  former  of  which  cases 
no  proceedings  to  condemn  had  been  taken,  and  in 
the  latter  there  was,  as  here,  a  failure  of  the  commissioners 
10  give  notice  to  the  land  owner,  it  was  urged  that  the  land 
owner  was  entitled  to  an  injunction  against  the  further  use 
of  the  premises  by  the  railroad  company;  but  a  stay  was 
allowed  to  permit  the  institution  of  condemnation  proceed- 
ings. In  the  latter  of  these  cases  it  is  remarked  :  "  But  it 
appears  that  under  this  appeal,  or  by  some  arrangement  of 
the  parties,  the  defendant  has  constructed  and  is  now  oper- 
ating the  road  over  defendant's  land,  so  that  great  public 
inconvenience  would  result  if  the  injunction  were  to  be  en- 
forced, and  as  it  further  appears  from  defendant's  answer 
that  the  proceedings  to  condemn  were  taken  in  good  faith, 
and  with  an  honest  purpose  on  the  part  of  the  plaintiff  to 
comply  with  the  law,  we  are  of  the  opinion  that  the  injunc- 
tion should  not  be  allowed  to  become  operative  until  suitable 
opportunity  is  given  to  defendant  to  acquire  the  right  to  ap- 
propriate plaintiff's  land,  either  by  negotiation  or  by  fresh 
proceedings  to  condemn." 

In  Strong  v.  City  of  Brooklyn,  12  Hun,  (N.  Y.)  453.  the 
plaintiff  recovered  judgment  for  possession  of  a  piece  of  land 
which  the  city  was  using  for  public  purposes,  and  the  city 
obtained  an  order  staying  the  enforcement  of  the  judgment 
on  the  ground  that  it  was  about  to  condemn  the  land.  The 
order  was  reversed  by  two  justices,  they  holding  that  gener- 
ally  stays  of  process  are  granted  by  reason  of  something 
which  has  taken  place  pending  the  litigation  or  after  the  ren- 
dition  of  the  judgment,  and  that  if  no  reason  of  that  kind  ex- 
ists the  judgment  must  have  its  full  force,  and  that  no  dis- 
tinction was  to  be  made  in  the  case  of  a  body  entitled  to  the 
rieht  of  eminent  domain. 

In  Storv  V,  New  York  El.  R.  Co.,  90  N.  Y.  129, 179, 7  Am.  & 
Eng.  R.  Cas.  596,  where  it  was  held  that  the  elevated  street 
railroad  structure  which  the  company  was  at  the  commence- 
ment of  the  suit  about  to  erect,  and  had  since  then  actually 
erected,  constituted  a  taking  and  appropriation  of  plaintiff  s 
property  without  compensation,  of  the  seven  conclusions 
reached  by  the  court,  as  summarized  in  the  opinion  of  Tracy, 
J.,  the  seventh  was  :  "  The  injunction  prohibiting  the  con- 
tinuance of  the  road  in  Front  street  should  not  be  issued  un- 
til the  railroad  company  has  had  reasonable  time  after  this 
decision  to  acquire  the  plaintiff's  property  by  agreement,  or 
b.y  proceedings  to  condemn  the  same." 

In  treating  of  injunctions  to  prevent  the  use  of  prop- 
erty until  damages  are  paid,  it  is  said  by. Lewis  on  Eminent 
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Domain,  §  634,— citing  Young  v.  Harrison,  6  Ga.  130; 
Gammage  t/.  Georgia  Southern  R.  Co.,  65  Ga.  614,  10  Am. 
&  Eng.  K.  Cas.  731 ;  Lohman  v.  St.  Paul,  S.  &  T.  F.  R.  Co.,  18 
Minn.  174,  (Gil.  157;)  White  v,  Nashville  &  N.  W.  R.  Co.,  7 
Heisk.  (Tenn.),  518, — that  where  the  right  to  relief  exists  at 
the  time  of  filing  the  bill,  but  the  defendant  has  the  power  to 
acquire  the  property,  and  an  injunction  will  be  prejudicial 
to  the  public  or  the  defendant,  and  its  postponement  no  det- 
riment to  the  plaintiff,  the  court  will  withhold  the  injunc- 
tion until  a  reasonable  opportunity  is  afforded  to  ascertain 
and  pay  the  compensation.  The  authorities  sustain  the  text. 
See,  also,  Harrington  v,  St.  Paul&  S.  C.  R.  Co.,  17  Minn.  215, 
(Gil.  188.) 

All  of  these  cases,  except  that  of  Bartleson  v.  City  of  Minne- 
apolis, 33  Minn.  468,  and  Strong  «/.  City  of  Brooklyn,  12  Hun, 
(N.  Y.)  453,  sustain  either  expressly  or  by  analogy  the  power 
to  withhold  the  mandate  for  the  purpose  desired  in  this 
cause ;  and  the  excepted  cases  are  not,  considering  the  facts 
of  this  case,  authority  against  our  power  or  duty  to  do  so. 
The  power  of  courts  to  temporarily  stay  the  issuing  of  exe- 
cutions is  exercised,  says  Mr.  Freeman,  m  an  almost  infinite 
variety  of  circumstances,  in  order  that  the  ends  of  justice 
maybe  accomplished.  In  many,  cases  this  power  operates 
almost  as  a  substitute  for  proceedings  in  equity,  and  enables 
the  defendant  to  prevent  an  inequitable  use  of' the  jud&^ment 
or  writ.  Freem.  Ex'ns,  §  32  ;  Mitchell  v.  Duncan,  7  Fla.  13 ; 
Robinson  v.  Yon,  8  Fla.  350:  Granger  z;.  Craig,  85  N.  Y.  619. 
The  withholding  of  the  writ  of  possession,  in  cases  of  this 
kind,  rests  upon  the  same  principle  that  the  withholding  of 
an  injunction  is  founded  on. 

There  is  no  such  difference  between  the  constitution  of 
our  state  and  those  of  the  states  in  which  the  above  decisions 
were  made  as  makes  these  decisions  inapplicable  here. 

The  power  invoked  is  one  liable  to  be  abused  (Freem. 
Ex'ns,  §  32,)  and  should,  in  our  judgment,  be  exercised  with 
extreme  caution ;  but  we  are  entirely  satisfied  that  the  case 
before  us  is  a  proper  one  for  its  exercise. 

The  facts  of  the  case  are,  of  course,  such  as  necessitated  the 
affirmance  of  the  judgment  in  ejectment  in  favor  of  the  ap- 
pellee ;  yet  it  is  true  that  the  appellant  is  a  lessee  under  the 
company  by  which  the  original  condemnation  proceedings 
were  instituted,  and  that  the  appellee,  whose  action  was  not 
commenced  till  March,  i837,  ^new  early  in  1885  that  the 
lands  were  occupied,  which  occupation  must,  as  the  lease 
was  not  made  till  December  of  that  year,  have  been  by  the 
lessor  company,  although  the  appellee  does  not  say  which 
company  it  was.     It  is  also  true  that  there  is  in  the  record 
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such  evidence  of  notice  having  been  given  to  the  appellee 
by  the  condemnation  commissioners,  by  advertisement,  as 
renders  the  contest  of  the  title  by  the  appellant,  one  of  good 
faith,  as  it  does  its  entry  under  the  lease  ;  and  there  is  noth- 
ing in  the  record  tending  to  show  that  the  appellant 
has  acted  otherwise  than  in  good  faith  and  with  honest  pur- 
poses  in  any  of  these  proceedings.  Moreover,  upon  the 
rendition  of  our  judgment  affirming  the  recovery  in  eject- 
ment,  new  condemnation  proceedings  were  promptly  insti- 
tuted and  duly  prosecuted  against  the  resistance  of  the  ap- 
pellee and  the  other  owner  of  the  land  ;  and  the  circuit  jud^e 
aismissed  them  on  the  ground  that  our  legislation  is  invalid 
and  unconstitutional. 

From  this  judgment  an  appeal  has  been  taken  to  this  court, 
and  the  appeal  transcript  has  been  filed.  In  view  of  this  de- 
cision the  railroad  company  has  certainly  done  all  it  can  do, 
unless  and  until  the  ludgment  appealed  frocn  shall  be  re- 
versed. It  is  also  entitled  to  a  decision  of  the  question  on 
the  appeal.  If  that  judgment  is  erroneous,  the  company 
should  not  suffer  from  it.*  If  it  is  right,  any  damage  the  ap>- 
pellee  may  sustain  hy  reason  of  the  possession  of  the  land 
can  be  compensated  m  money,  and  is  wholly  inconsiderable, 
in  comparison  with  the  damage  and  inconvenience  which 
the  appellant  and  the  public  will  incur  should  we  refuse  to 
withhold  the  mandate.  To  permit  the  mandate  to  go  now 
would  not  only  be  contrary  to  the  principle  and  practice 
announced  and  established  b}'  the  above  authorities,  but,  it 
seems,  would,  in  view  of  our  affirmance  of  the  judgment  in 
ejectment,  put  it  beyond  the  power  of  the  circuit  court  to 
grant  any  similar  relief  as  to  its  own  writ,  unless  we  should 
direct  the  allowance  of  such  relief.  Freem.  Ex*ns,  §  32 ; 
Marysville  v.  Buchanan,  3  Cal.  212;  Dibrell  v.  Eastland,  3 
Yergr.  (Tenn.)  506. 

A  judofment  in  ejectment  is  never  a  bar  to  condeb nation 
proceedings,  nor  does  it  award  any  recovery  of  mesne  profits 
neftmeat  ^^^  Occupation  of  the  land  after  its  rendition ;  nor 
•N  bar  to  can  the  question  of  such  subsequent  mesne  profits 
fOMd«iiiMttoB  be  considered  in  condemnation  proceedings,  they 
proeMdiMffi.  being  the  subject  of  an  independent  action. 
There  has  been  no  obstacle  to  the  collection  of  the  recovery 
for  mesne  profits  and  costs  adjudged  in  the  action  of  eject- 
ment, even  if,  in  view  of  what  has  passed  at  our  bar,  it  could 
be  thought  that  the  same  were  not  paid  last  spring.  The 
withholding  of  the  mandate  should  not  interfere  with 
appellee's  right  to  sue  for  the  mesne  profits  accruing  subse- 
quently to  those  recovered  in  the  ejectment  action;  and, 
jupon  condition  that  it  shall  not,  the  mandate  will  be  with- 
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held  till  the  further  order  of  the  court,  and  the  motion  of  the 
appellee  will  be  denied.     It  will  be  ordered  accordingly. 

Eminent  Domain^  Value  of  Improvements  Placed  on  Land  by  Railroad 
Before  Commencing  Proceedings  as  an  Element  of  Damage. — See  note, 
47  Am.  &  Eng.  R.  Cas.  1 50 ;  Albion  River  R.  Co.  v,  Ressner  (Cal.)  44  Id, 
125,  note  129. 

Riglit  of  Appeal  in  Condemnation  Proceedings. — An  appeal  lies  to  the 
supreme  court  from  an  order  of  the  circuit  court  dismissing  the  proceed- 
ing instituted  under  Florida  Act  of  February  12th,  1885,  chap.  3595,  as 
amended  by  Act  of  June  8th,  1887,  chap.  3712,  for  the  condemnation  of 
land  for  railroad  purposes,  although  this  statute  is  silent  on  the  subject  of  ' 
an  appeal.  Jaclcsonville,  T.  &  K.  W.  R.  Co.  v,  Adams  (Fla.,  June  9th, 
1892)  II  So.  Rep.  169. 

Proceedings  for  the  condemnation  of  land  for  railroad  and  canal  pur- 
poses under  the  Act  of  February  12,  1885,  chap.  3595,  as  amended  by  that 
of  June  8,  1887,  chap.  3712,  are  in  the  circuit  court,  in  the  exercise  of  its 
judicial  powers  as  a  court  of  chancery,  and  not  before  the  circuit  judee  as 
a  commissioner,  or  special  tribunal,  or  as  distinct  from  the  court.  Jack- 
sonville, T.  &  K.  W.  R.  Co.  7/.  Adams  (Fla.  June  9,  1892,)  11  So.  Rep.  169. 

Appeal  from  Assessment  of  Damages — Change  of  Venue. — Where,  by 
statute,  commissioners  to  assess  damages  in  condemnation  proceedings 
of  land  for  railroad  purposes  are  appointed  by  the  court  in  the  judicial 
district  where  the  land  was  situated,  and  the  statute  gave  the  court  ex- 
clusive jurisdiction,  subject  only  to  therighttochange  the  venue  for  cause, 
held,  that  where  the  judicial  district  court  in  and  for  the  county  of  Lewis 
and  Clarke  appointed  commissioners  to  assess  damages  for  lands  in  Jef- 
ferson county,  in  the  same  district,  and  their  report  was  filed  in  Lewis  and 
Clarke  county,  an  appeal  to  the  district  court  of  Jefferson  county,  without 
first  obtaining  a  change  of  venue  to  that  county,  gave  the  court  no  juris- 
diction. The  court  said :  "  The  question  which  we  intend  to  consider  re- 
lates to  the  jurisdiction  of  the  district  court  of  the  county  of  Jefferson 
over  the  subject!  The  learned  counsel  for  the  respondents  upon  this 
hearing  were  not  connected  with  this  proceeding  when  the  original  appeal 
was  taken  by  the  railroad  company,  and  admit  that  the^  are  not  fully  sat- 
isfied thereon.  The  statute  which  was  in  force  in  February,  1887,  and 
under  which  the  courts  assumed  to  act,  has  not  been  amended  since  that 
time.  Rev.  St.  div.  5,  §  307 ;  Comp.  St.  div.  5,  §  685.  The  following  pro- 
visions are  applicable  to  this  contention  :  The  commissioners  '  may  be  ap- 
pointed upon  application  by  any  party  to  any  district  court  or  judge 
thereof  in  any  of  the  judicial  districts  in  which  the  lands  or  premises  to 
be  taken  lie.'  The  appraisement  is  to  be  returned  *  into  court,'  and  the 
amount  awarded  is  to  be  paid  to  the  'clerk  thereof.'  The  *  party  feeling 
aggrieved  by  said  assessment  may  within  thirty  days  file  an  appeal  there- 
from, and  demand  a  jury  of  twelve  men  to  estimate  the  damage  sus- 
tained.' The  '  party  appealing  shall  give  bonds  ♦  ♦  *  for  the  payment 
of  any  costs  that  may  arise  upon  such  appeal  to  the  district  court.'  If  the 
corporation  '  shall  file  with  the  clerk  of  said  court  an  offer  to  confess 
judgment,  *  *  ♦  the  claimant  shall  pay  the  costs.'  The  section  con- 
cludes with  this  proviso :  *  Provided,  that  the  district  court  of  the  district 
in  which  the  land  or  premises  are  situated  shall  have  exclusive  jurisdic- 
tion in  all  judicial  proceedings  had  in  pursuance  of  this  section  and  of  sec- 
tion 302,  aforesaid,  subject  to  the  right  to  change  the  venue  for  cause.'  From 
the  year  1887, when  this  proceeding  was  commenced,  until  the  8th  day  of  No- 
vember. 1889,  when  the  territory  was  admitted  into  the  Union,  the  coun- 
ties of  Lewis  and  Clarke  and  Jefferson  were  in  the  same  judicial  district. 
51  A.  &  E.  R.  Cas— 36. 
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Under  the  constitution  of  the  state  the  counties  of  Jefferson,  Beaverhead, 
and  Madison  formed  the  fifth  judicial  district.  The  venue  of  this  pro- 
ceeding was  never  changed  by  any  order  of  the  court,  and  no  motion  for 
this  purpose  was  ever  made.  Bv  virtue  of  the  statute,  suffra,  the  district 
court  in  and  for  the  county  of  Lewis  and  Clarke  had  jurisdiction  of  the 
matter  to  a  certain  extent,  and  the  award  of  the  commissioners  was  filed 
therein.  Until  the  venue  had  been  changed  according  to  law,  we  do  not 
know  of  any  authority  for  the  filing  of  the  notice  of  appeal  in  the  district 
court  of  Jefferson  county.  The  subseauent  action  of  the  court  below  was 
therefore  without  jurisdiction,  and  void.  It  is  ordered  that  the  judgment 
be  reversed,  and  that  the  cause  be  remanded  for  further  proceedings  in 
conformity  with  this  opinion."  Allport  v,  Helena  B.  V.  &  B.  R.  Co. 
(Mont.,  May  23,  1892.)  29  Pac.  Rep.  966. 

Evidence  on  Appeal  at  to  Amount  Awarded  by  Commissioners — Meas- 
ure of  Damages.— Upon  an  appeal  from  a  proceedmg  to  condemn  a  right 
of  way  for  a  railroad,  testimony  of  the  amount  awarded  by  the  commis- 
sioners is  not  admissible  in  evidence ;  and  a  statement  made  by  the  court 
in  its  charge  to  the  jury,  informing  them  of  the  amount  so  awarded  by  the 
commissioners,  is  unwarranted  and  erroneous.  The  measure  of  damages 
in  such  a  case  is  the  difference  between  the  market  value  of  the  tract  from 
which  the  right  of  way  is  taken  immediately  before  and  after  the  time 
when  the  land  was  actually  condemned  and  appropriated.  Chicago  K.  & 
N.  R.  Co.  V.  Broquet,  47  Kan.  571. 

Possession  and  Occupancy  of  Land  Under  Lease — Depositing  Damages 
in  Court  Pending  Appeal, — Where  a  railroad  has  been  in  possession  of 
land  and  operating  a  road  thereon  under  a  lease  from  a  part  of  the  own- 
ers, it  may  apf>eal  on  a  judgment  against  it  for  damages  in  condemnation 
proceedings  without  depositing  in  court  the  amount  of  the  Judgment  or 
restoring  possession  of  the  land.  Ashland  Coal  &  Iron  R.  Co.  v.  David- 
son (Ky.,  Oct.  6,  1892,)  20  S.  W.  Rep.  270. 


LiVERMON 

Roanoke  &  Tar  River  R.  Co. 

(109  N,  Car,  52.) 

Eminent  Domain— Limitations— Regulation  by  General  Railroad  Act  off 
Railroads  Created  by  Special  Ad— Under  a  statute  (Code  N.  Car.  sec.  701) 
which  provides  that  the  general  railroad  act  (Code  chap.  49)  shall  apply  to 
railroad  corporations  created  by  special  act  of  assembly,  and  shall  govern 
and  control,  anything  in  the  special  act  to  the  contrary  notwithstanding, 
unless  the  sections  of  the  general  act  intended  to  be  repealed  by  su<m* 
special  act  shall  be  specially  referred  to,  and  as  such  specially  repealed, 
where  there  is  a  provision  in  the  charter  of  a  railroad  company,  by  which 
it  is  granted  "  the  powers  and  incidents  of  the  North  Carohna  railroad 
company,  and  other  corporations  of  like  nature  created  b}^  the  laws  of  the 
state,"  such  provision  does  not  make  applicable  a  provision  in  the  char- 
ter of  the  North  Carolina  railroad  company,  that  two  years  shall  bar  a 
claim  for  damages  or  compensation  by  the  owner  of  lands  over  which  it 
has  constructed  its  road,  nor,  in  any  way,  prevent  the  application  of  the 
general  railroad  act,  which  provides  that,  a  railroad  company  can  only 
acquire  title  to  a  right  of  way  by  purchase  or  proceedings  to  condemn. and 
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so  long  as  the  company  occupies  the  land  without  title,  the  owner  is  not 
barred  unless  its  possession  has  been  adverse  for  such  length  of  time  as  to 
mature  title  as  in  ordinary  cases. 

Rights  of  Purchaser  of  Land  Taken.— Where,  under  the  general  railroad 
act  (Code  chap.  49.)  a  railroad  company  constructs  its  road  over  land  with- 
out acquiring  title  to  a  right  of  way  by  purchase  or  condemnation,  and 
the  owner  of  the  land  subsequently  sells  and  conveys  it,  the  purchaser  may 
sue  the  company  for  compensation. 

Mortgagee's  Rights,  when  Mortgagor  Grants  Right  of  Way. — Where  a 
right  of  way  over  mortgaged  land  is  granted  by  the  mortgagor,  without 
the  consent  of  the  mortgagee,  and  where  no  proceedings  are  instituted 
against  the  mortgagee  to  condemn  the  lands,  the  mortgagee's  interest  is 
not  affected,  and  a  purchaser  at  a  foreclosure  sale  under  the  mortgage,  or 
his  grantee,  is  entitled  to  compensation  from  the  company,  though  he 
cannot  recover  damages  for  the  entry  by  the  railroad  company  before  he 
acquired  title. 

Appeal  from  Bertie  County  Superior  Court. 

Action  to  recover  compensation  for  land  taken  for  right  of 
way. 

rlaintiff  had  title  to  the  land  under  the  foreclosure  of  a 
mortgage.  Defendant  claimed  title  to  the  right  of  way  by 
virtue  of  a  deed  from  the  mortgagors  before  the  foreclosure, 
the  road  having  also  been  constructed  before  the  foreclosure. 
No  consent  to  the  right  of  way  was  obtained  from  the  mort- 
gagees. Defendant  contended  that  the  action  was  barred  by 
the  statute  of  limitations,  in  that  it  had  not  been  brought 
within  two  years  from  the  accruing  of  the  cause  of  action, 
and  relied  on  its  charter,  (Act.  N.  C.  1885,  chap.  218O   which 

Srranted  to  it  "  the  powers  and  incidents  of  the  North  Caro- 
ina  Railroad  Company,  and  other  corporations  of  like  nature 
created  by  the  laws  of  the  state."  The  charter  of  the  North 
Carolina  Railroad  Company  provided  that  the  owners  of 
land  over  which  its  road  should  be  constructed  should  apply 
within  two  years  next  after  such  part  of  the  road  should  be 
finished,  or  should  be  barred  from  recovering  said  land,  or 
compensation  therefor.  Defendant  also  contended  that 
plaintiff  could  not  maintain  the  action  because  she  was  not 
the  owner  of  the  land  at  the  time  of  defendant's  entry  thereon, 
and  that  the  deed  from  the  mortgagors  gave  them  title  to 
the  right  of  way. 

Winston  &  Williams,  for  appellant. 
Martin  &  PeebUs,  for  appellee. 

Shepherd,  J.— i.  The  p|ea  of  the  statute  of  limitations 
cannot  be  sustained.  It  is  true  that  the  charter  of  the  defend- 
ant provides  that  it  shall  have  "the  powers  and  incidents  of 
the  North  Carolina  Railroad  Company  and  other  corpora- 
tions of  like  nature  created  by  the  laws  of  the  state,"  but  this 
language  is  exceedingly  indefinite  upon  the  question  under 
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consideration,  as  the  charters  of  some  of  these  corporations 
contain  provisions  barring  the  owner's  claim  for  damages  or 
compensation  after  a  certain  period,  while  others  provide 
for  no  such  limitation  whatever.  Land  v.  Wilmington  &  W. 
R.  Co.,  107  N.  C.  72,  47  Am.  &  Eng.  R.  Cas.  161.  Even  had 
the  charter  of  the  North  Carolina  Railroad  Company  been 
particularly  referred  to,  the  two-years  bar  therein  prescribed 
would  not  have  prevented  the  application  of  the  general  rail- 
road act,  (chapter  49,  Code,)  which  was  enacted  prior  to  the 
granting  of  the  defendant's  charter.  Under  the 
•'  «•«?'  general  act,  as  construed  by  this  court  in  Land  v. 
\J^!!^ ^^  Railroad  Co.,  supra^  the  defendant  can  only  acquire 
title  to  the  right  of  way  by  purchase  or  by  pro- 
ceedings to  condemn,  and  so  long  as  it  occupies  the  land 
without  title  the  owner  is  not  barred,  unless  the  defendant's 
possession  has  been  adverse,  and  for  such  length  of  time  as 
to  mature  title,  as  in  ordinary  cases. 

Thus  it  appears  that  there  is  a  very  great  difference  be- 
tween the  charter  of  the  North  Carolina  Railroad  Company 
and  the  general  act,  and  it  was  clearly  the  policy  of  the  leg- 
islature that  the  provisions  of  the  latter  should  not  in  any 
material  particular  be  repealed  by  implication.  Hence  it 
was  enacted  (Code,  §  701)  that  the  general  act "  should  govern 
and  control,  anything  m  the  special  act  of  assembly  to  the 
contrary  notwithstanding,  unless  in  the  act  of  assembly 
Creating  the  corporation  the  section  or  sections  [of  the  gene- 
ral  act  which  are  intended  to  be  excluded]  shall  be  specially 
referred  to  by  number,  and  as  such  specially  repealea."  See 
Durham  &  N.  R.  Co.  v.  Richmond  &  D.  R.  Co.,  106  N.  Car. 
16,  44  Am.  &  Eng.  R.  Cas.  168,  which  is  conclusive  upon 
this  point. 

It  is  insisted,  however,  that,  as  the  plaintiff  was  not  the 
owner  of  the  land  at  the  time  of  the  entry  and  the  comple- 
tion of  the  road,  she  is  not  entitled  to  maintain  this  proceed- 
ing. The  cases  from  other  states,  cited  by  the  deiendant's 
counsel,  sustain  this  view  so  far  as  the  recovery  of  mere  dama- 
ges, incident  to  the  unlawful  entry,  is  concerned.  They  may 
also  be  applicable  where  the  railroad  company  acquires  a 
right  by  a  simple  entry,  leaving  the  damages  and  compensa- 
tion to  be  subsequently  assessed.  In  such  cases  the  claim  of 
the  owner  is  said  to  be  personal,  and  does  not  pass  to  a  pur- 
chaser  by  an  ordinary  conveyance  of  the  land.  The  principle 
does  not  apply  where,  as  in  our  case,  (under  the  general  act,) 
the  railroad  company  acquires  no  right  whatever  until,  either 
at  its  instance  or  that  of  the  owner,  proceedings  have  been 
instituted  to  condemn  the  property.  Until  this  is  done  the 
company  occupies  the  land  without  title,  (Land  v,  Wilming- 
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ton  &  W.  R.  Co.,  supra^  and  it  would  seem  quite  plain  that 
the  occupation  of  a  trespasser  ought  not  to  take  away  the 
owner's  power  of  alienation.  In  our  case  the  only  authority 
to  enter  was  given  by  the  mortgagor  and  it  is  ad- 
mitted that  the  consent  of  the  mortgagee  has  never  —JJ^'^^*' 
been  obtained.  It  is  well  settled  that  *'  a  deed  nortvagor. 
from  a  mortgagor  conveys  only  his  interest,  and  is 
subject  to  the  mortgage.  *  Lewis,  Em.  Dom.  §  289.  To  the 
same  efifect  is  Mills,  Em.  Dom.  §  74,  from  which  work  we 
extract  the  following:  "  In  the  case  of  Wade  v.  Hennessy,  55 
Vt.  207,  in  which  the  company,  instead  of  condemning  the 
land  by  due  process,  took  a  deed  from  the  mortgagor,  amort- 
gage  having  previously  been  given  by  the  grantor,  and 
recorded,  it  was  held  that  the  fact  that  the  railroad  company, 
under  the  exercise  of  the  right  of  eminent  domain,  might 
have  taken  the  mortgagee's  interest  in  the  mortgaged  premi- 
ses, and  thereby  have  obtained  an  unimpeachable  title,  did 
not  vary  the  relations  of  the  railroad  company  to  the  holder 
of  the  mortgage,  as  it  did  not  exercise  that  right,  but  con- 
tented itself  with  the  right  it  acquired  by  said  deed. 

To  the  proper  exercise  of  the  right  of  eminent  domain  it  is 
indispensable  that  compensation  be  made  to  theowner  of  the 
property  taken  by  the  payment  of  an  equivalent  in  money. 
The  railroad  company  must  make  all  parties  claiming  the 
title  parties  to  the  proceedings.  *  *  *  If  this  is  not  done 
the  railroad  must  either  redeem  of  seek  protection  by  the 
exercise  of  the  right  of  eminent  domain  under  the  statute 
against  the  mortgagee."  See,  also,  Wilson  v.  European  & 
N.  A.  R.  Co.,  67  Me.  358;  Beck  v.  Louisville  N.  O.  &  T.  R.- 
Co.,  65  Miss.  172;  2  Wood,  Ry.  Laws,  §  244.  The  mort- 
gagee's  interest,  then,  not  having  been  affected  by  the  deed 
of  the  mortgagor,  and  the  mortgage  having  been  foreclosed, 
it  would  seem  very  clear  that  the  title  passed  to 
the  plaintiff,  who  purchased  the  entire  tract  under  w^***  ■■*•' 
the  foreclosure  sale.  It  seems  equally  clear  that  [X**"''* 
w4iile  she  cannot  recover  damages  incident  to  the 
entry  made  before  she  acquired  the  title,  she  may  recover 
compensation  for  the  land,  the  title  to  which  can  only  vest  in 
the  defendant  by  virtue  of  this  proceeding.  The  defendant 
has  been  content  to.occupy  the  land  without  title,  and  it  was 
charged  with  notice  of  the  mortgage.  Mills,  Em.  Dom.  § 
103.  It  did  not  offer  to  redeem,  as  it  might  have  done,  but 
suffered  the  title  to  pass  to  the  plaintiff. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  com- 
pensation for  the  land,  the  title  to  which  is  to  be  vested  in 
the  defendant  by  virtue  of  this  proceeding.     Error. 
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eminent  Domain— Limitation  of  Aotlont  to  Rooovor  Damafosr— See  Shortle 
V.  Terre  Haute  &  I.  R.  Co.,  and  nott,  post. 

Rights  of  Mortfagor  in  Proooodingt  to  Condomn  Mortgaftd  Land.— In 
condemnation  proceedings  of  mortgaged  land,  since  the  damages  awarded 
stand  in  the  place  of  the  land  and  can  be  subjected  to  payment  of  the 
mortgage,  it  is  proper  that  the  mortgagor  be  awarded  the  full  value  of 
the  land.  The  court  said:  "In  the  proceeding  to  condemn  lot  17  the 
commissioners  assessed  the  damages  at  $500,  and  stated  in  their  report 
that  this  sum  was  the  damages  B.  r.  Sanders,  the  owner  of  the  equity  of 
redemption,  had  sustained,  without  referring  to  plaintiff's  interest,  and 
this  is  assigned  for  error.  The  proceedings  show,  however,  that  the  dam- 
ages awarded  covered  the  full  value  of  the  whole  lot.  This  seems  to  be 
an  appropriate,  if  not  the  proper,  course  to  pursue,  where  an  encumbran- 
cer is  made  a  party  to  a  condemnation  proceeding,  i  Jones,  Mortg.  (4th 
Ed.)  f  68 1  a.  The  damages  awarded  to  the  owner  stand  instead  of  the 
land,  and  can  be  subjected  to  the  payment  of  the  encumbrance.  Calumet 
River  R.  Co.  v.  Brown,  136  111.  322,  47  Am.  Sc  Eng.  R.  Cas.  199;  12  Lawy. 
Rep.  Ann.  84,  and  notes;  Goodrich  v.  Board  of  Com'rs,  47  Kan.  355.  'The 
buixien  of  proof  is  on  the  mortgagee  to  show  to  what  extent  he  has  a 
claim  upon  the  funds,  and  that  question  is  then  litigated  between  the  par- 
ties in  interest,  and  not  at  the  cost  of  the  taker  of  the  land.'  i  Jones, 
Mortg.  supra,  'The  land  owner  is  entitled  to  full  damages,  and  the  ques- 
tion as  to  the  distribution  of  the  money  between  the  mortgagees  is  a  ques- 
tion which  does  not  concern  the  plaintiff.'  Chicago,  M.  &  St.  P.  R.  Co.  v, 
Balcer,  102  Mo.  553.  But.  aside  from  this,  Sanders  filed  his  claim  for  the 
money,  of  which  claim  plaintiff  was  duly  notified,  and  still  he  failed  to 
put  in  an  appearance,  and  the  court  thereupon  ordered  the  clerk  to  pay 
the  money  to  the  former.  This  the  court  had  the  power  to  do.  Hilton 
V.  City  of  St.  Louis.  99  Mo.  207;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Baker, 
supra.  The  plaintiff  can  certainly  blame  no  one  for  the  loss  of  this  money 
except  himself."  Thompson  v,  C,  S.  F.  &  C.  R.  Co.  (Mo.  March  2,  1892) 
19  S.  W.  Rep.  77. 

Liability  for  Damagss  Where  Land  Taksn  is  Transferrod  by  Foroclosuro 
Proceedings.— In  Hartly  v.  Keokuk  &  N.  W.  R.  Co.,  (Iowa  May  23.  1892), 
52  N.  W.  Rep.  352,  a  railroad  company  obtained  contracts  for  the  convey- 
ance of  a  right  of  way  along  a  certain  line  through  a  farm..  Before  the 
road  was  built  the  company's  property  was  transferred  by  foreclosure  pro- 
ceedings to  another  company,  which  built  its  road  through  the  farm,  but 
for  the  most  of  the  way  on  a  different  line.  HM,  that  the  railroad  com- 
pany was  liable  to  the  land  owner  for  damages  for  the  land  taken.  The 
court  said:  "  Defendant  claims  tp  be  the  owner  of  the  right  of  way  by 
virtue  of  agreements  and  proceedings  as  follows:  In  the  year  1870,  T.  C. 
Hartley  &  Bros,  signed  an  agreement  of  which  the  following  is  a  copy: 
'  In  consideration  of  $300,  paid  by  canceling  the  subscription  to  said 
railway  com(>any,  the  receipt  whereof  is  hereby  acknowledged,  we  do 
ajrree  to  convey  to  the  Keokuk  and  Minnesota  Railway  Company  the 
right  of  way,  not  exceeding  66  feet  in  width,  through  the  northeast  quar- 
ter section  12,  southeast  quarter  section  i,  northwest  quarter  northeast 
quarter  section  i,  all  in  township  69,  range  7,  Lee  county,  Iowa,  provided  the 
line  is  located  north  and  south  across  said  northeast  quarter  section  12, 
starting  from  where  the  line  now  crosses  the  south  line  of  said  quarter 
section;  the  same  to  be  deeded  to  the  aforesaid  company  on  demand  after 
said  road  shall  have  been  built  through  said  land.  Witness  our  names 
this  i6th  day  of  AuQ^ust,  1870.  T.  C.  Hartley  &  Bros.  Signed  in  the 
presence  of  Wm.  Timberman.'  'Said  railway  company  to  furnish  said 
Hartley  &  Bros,  fencing  boards  and  posts  enough  to  make  a  strong  fence 
along  the  line  of  said  railway  across  the  southeast  quarter  of  section  1 
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within  one  month  after  the  track  is  laid;  said  Hartley  &  Bros,  to  furnish 
the  nails  and  put  up  the  fence  without  cost  to  said  railwav  company.'  At 
about  the  same  time  Rachel  Bunker,  who  it  appears  cfaimed  title  to  a 
part  of  the  land  in  question,  signed  an  agreement  as  follows:  *  In  con- 
sideration of  $50,  I  do  agree  to  convey  to  the  Keokuk  and  Minnesota 
Railway  Company  the  right  of  way,  not  exceeding 66  feet  in  width,  through 
the  south  half  of  northeast  quarter  of  section  i,  township  69,  range  7, 
Lee  county,  Iowa;  the  $50  to  be  paid  when  the  first  passenger  train  passes 
over  the  land;  the  same  to  be  deeded  to  the  aforesaid  company  on  demand 
after  said  road  shall  have  been  built  throu&^h  said  land,  and  not  until  the 
$50  is  paid.  Witness  my  name  this  2d  day  of  August,  1870.  Rachel 
Bunker.    Signed  in  presence  of  Guy  Wells.* 

'*The  Keokuk  &  Minnesota  Railway  Company  located  the  line  of  its  pro- 
posed railway  over  the  land  in  question,  and  in  1870  it  did  some  grading 
on  that  line.  In  August,  1876,  the  Keokuk  &  Minnesota  Railway  Con- 
struction Company  filed  in  the  office  of  the  district  court  of  Lee  county 
a  statement  for  a  mechanic's  lien  on  the  property  of  the  Keokuk  &  Minne- 
sota Railway  Company,  Including  its  right  of  way.  In  March,  1878,  the 
lien  of  the  construction  company  was  foreclosed,  the  decree  describing 
the  ri^htof  way  as  'a  strip  or  belt  of  land  from  66  to  100  feet  wide,  as  the 
same  is  located  or  marked,' to  the  north  line  of  Lee  county.  Special  execu- 
tion issued  on  the  decree,  and  the  property  therein  described  was  sold  to 
William  Timberman,  trustee,  in  May,  1878.  Proceedings  were  afterwards 
had  in  probate  in  the  circuit  court  of  Lee  county  in  the  matter  of  the 
estate  of  William  Timberman,  deceased,  in  which  an  order  was  made  sub- 
stituting Gu)r  Wells  in  place  of  Timberman  as  '  trustee  for  the  strip  of  land 
from  sixty-six  feet  to  one  huncked  feet  in  width,  from  Keokuk  to  the 
north  line  of  Lee  county,  Iowa,  as  located  by  the  Keokuk  &  Minnesota 
Railway  Company.'  In  July,  1880,  Wells,  as  trustee,  executed  to  defend- 
ant a  deed  for  the  strip  of  land  'as  the  same  is  located,  staked  out,  and 
worked  *  *  *  on  the  line  located  and  established  by  the  Keokuk  & 
Minnesota  Railway  Company.'  In  June,  1880,  the  defendant  instituted 
proceedings  for  the  assessment  of  the  compensation  for  the  right  of  way 
m  question.  Damages  were  assessed  in  that  proceeding  in  favor  of  mem- 
bers of  the  construction  companv,  but  none  of  the  Hartleys  were  made 
parties  to  it.  The  theory  of  the  defendant  is  that  the  Keokuk  Sl  Minne- 
sota Railway  Company  had  acquired  title  to  the  right  of  way  which  was 
transferred  to  defendant  by  means  of  the  decree  and  sale  in  the  fore- 
closure proceedings  and  the  assessment  proceeding  of  1880,  and  that 
compensation  for  the  right  of  way  has  once  been  paid  to  the  land  owners, 
and  cannot  again  be  recovered. 

"  The  appellees  contend  that  the  interest  of  the  Keokuk  &  Minnesota 
Railway  Company  in  its  right  of  vf&y  was  not  sufficient  to  support  a 
mechanic's  lien;  that  whatever  interest  it  had  reverted  to  the  owners  of 
the  land  for  failure  to  use  the  right  of  way  for  a  period  of  more  than 
eight  years;  and  that  defendant's  proceeding  of  1880  was  ineffectual  to 
divest  the  owners  of  title  because  they  were  not  made  parties  to  it.  It  is 
also  insisted  that  the  probate  court  had  no  power  to  substitute  Wells  for 
Timberman  as  trustee.  The  agreement  signed  by  T.  C.  Hartley  &  Bro. 
recites  a  consideration  of  $300.  paid  by  canceling  a  subscription  to  the 
Keokuk  &  Minnesota  Railway  Company.  It  provided  for  the  delivery  of 
a  deed  on  demand  after  the  road  of  that  company  should  be  built  on  a 
line  which  was  in  part  designated.  The  road  specified  was  never  built, 
and  it  does  not  appear  that  the  road  of  defendant  was  constructed  on  the 
line  contemplated  in  the  agreement.  On  the  contranr,  it  is  clearly  shown 
that  the  road  of  defendant  runs  for  more  than  one  and  three-fourths  miles 
through  the  land  of  plaintiffs;  that  it  follows  the  line  of  the  old  company 
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for  about  half  a  mile,  and  that  for  the  remainder  of  the  distance  it  is  on  a 
wholly  different  location,  most  of  which  is  pearly  one-fourth  of  a  mile 
from  the  former  one.  It  thus  appears  that,  if  any  interest  in  a  right  of 
way  was  conveyed  by  means  of  the  foreclosure  proceedings,— a  question 
we  do  not  find  it  necessary  to  determine,— it  was  not  an  interest  in  at 
least  five-sevenths  of  the  right  of  way  in  controversy,  and  defendant  has 
(ailed  to  show  that  there  was  any  conveyance  of  an  interest  in  the  remain- 
ing two-sevenths,  for  it  is  not  shown  that  any  part  of  its  line  is  located 
where  the  contract  of  T.  C.  Hartley  &  Bro.  required  a  portion  of  the  road 
to  which  it  referred  to  be  built.  There  is  no  pretense  that  the  $50  speci- 
fied in  the  contract  of  Rachel  Bunker  has  been  paid,  and  we  conclude 
that  defendant  has  wholly  failed  to  show  that  the  Keokuk  &  Minnesota 
Railway  Company  ever  acquired  an  interest  in  the  right  of  way  now  in 
controversy,  or  to  show  that  compensation  therefor  has  ever  been  paid 
to  the  owners  of  the  land.  It  follows  that  defendant  has  failed  to  show 
that  it  acquired  any  interest  adverse  to  plaintiff  by  virtue  of  the  convey- 
ance of  Wells,  or  by  its  assessment  proceeding  of  1880.** 

Quardian't  Right  to  Agr«e  at  to  Damages  to  TnfanVt  Land.— In  Louisville 
N.O.&  T.  R.C0.2/.  Blythe,(Miss.,  May  23, 1892.)  11  So.  Rep.  in,  it  appeared 
that  the  charter  of  a  railroad  company  provided,  among  other  things,  that 
in  condemnation  proceedings  to  acquire  a  right  of  way,  when  land  to  be 
taken  for  that  purpose  belongs  to  an  infant  having  a  resident  guardian, 
such  guardian  might  agree  with  the  company  on  an  "  amount  of  damages 
to  be  paid  for  takmg  such  lands  or  release  to  such  company  his  claim  or 
right  to  damages  in  the  premises."  Heid,  that  such  agreement  may  be 
made  without  previous  ascertainment  of  the  value  of  the  property  by 
condemnation  proceedings.  And  Ae/d,  further,  that  such  charter  was  not 
in  conflict  with  the  constitution  of  the  state  conferring  on  the  chancery 
court  control  over  the  property  of  minors ;  said  charter  being  the  exer- 
cise not  of  judicial,  but  of  legislative  powers  only.  The  court  said : 
"  It  is  argued  in  behalf  of  the  appellees  that  the  guardian  could  con- 
vey under  the  authority  of  the  last  clause  of  the  second  section  of  the 
Act  of  March  9, 1882,  only  after  there  had  been  a  condemnation  of  the 
property  and  an  ascertainment  of  its  value  as  provided  in  the  preceding 
clauses  of  the  section.  This  view  is  not  a  correct  construction  of  the 
statute,  which  authorized  the  guardian  to  agree  with  the  company  upon 
the  amount  of  damages,  or  release  all  claim  to  damages.  Evidently  this 
was  intended  as  a  distinct  mode  by  which  the  company  could  acquire  the 
right  of  way,  and  its  purpose  and  effect  were  to  dispense  with  the  neces- 
sity for  condemnation  proceedings  in  this  class  of  cases.  The  discretion- 
ary power  was  confided  to  the  guardian,  of  adjusting  the  damages  with 
the  railroad  company,  as  was  also  the  authority  to  decide  whether  it 
would  be  beneficial  to  the  ward's  estate  to  convey  the  right  of  way.  with- 
out any  pecuniary  or  direct  compensation  or  consideration.  This,  pre- 
cisely, as  in  case  of  a  person  sut  juris,  obviated  the  necessity  for  any  con- 
demnation proceedings.  The  more  important  question  presented  in  this 
case  is  whether  it  was  beyond  the  limits  of  legislative  power  for  the  legis- 
lature to  confer  upon  guardians  the  authority  to  convey  the  right  of  way  in 
the  lands  of  their  wards,  as  provided  in  the  section  of  the  Act  of  March  9. 
1882.  The  objections  urged  against  the  validity  of  this  statute  are  that 
it  is  a  legislative  usurpation  of  judicial  power,  full  jurisdiction  in  minors' 
business  having  been  confided  by  the  constitution  to  the  courts  of 
chancery ;  that  it  provides  no  notice  to  the  minor,  who  is  the  owner  of 
the  land,  and  therefore  the  method  provided  by  this  statute,  for  taking 
private  property  for  public  use,  is  not  '  due  process  of  law '  and,  finally, 
that  it  dedicates  private  property  to  public  use  without  due  compensation 
first  being  made  to  the  minor.  These  objections  will  be  examined  in  the 
order  stated. 
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"  The  doctrine  is  firmly  established  by  the  great  weight  of  American 
decisions,  and  sustained  by  the  most  cogent  and  unanswerable  reasoning, 
that  special  acts  of  the  legislature,  authorizing  or  confirming  the  sale  of 
lands  by  guardians,  are  constitutional  when  their  object  is  simply  to  pro- 
vide a  change  of  investment,  and  not  to  divest  the  beneficiary  of  prop- 
erty rights,  in  the  absence  of  special  or  exceptional  constitutional  limita- 
tion, and  that  such  acts  are  not  judicial,  but  the  proper  exercise  of 
legislative  power. 

"  Such  a  power  necessarily  resides  in  the  legislative  department  of  the 
government,  2&  parens  pair ioB,  to  prescribe  such  rules  and  regulations  as 

'  may  be  proper  for  the  management,  superintendence,  and  disposition  of 
the  property  of  infants,  lunatics,  and  persons  who  are  incapable  of  man- 
aging their  own  affairs.  This  principle  was  announced  by  Judge  Story, 
who  delivered  the  opinion  of  the  supreme  court  of  the  United  States  in 
Wilson  V,  Leland,  2  Pet.  (U.  S.)  660,  a  decision  that  was  followed  in  the 
case  of  Watkins  v,  Holma^'s  Lessee,  16  Pet.  (U.  S.)  25,  and  also  in  Hoyt 
V,  Sprague,  103  U.  S.  613.  In  Hoyt  v.  Sprague,  Mr.-  Justice  Bradley, 
delivering  the  opinion  of  the  court,  speaking  of  this  class  of  statutes, 
said :  '  The  passage  of  such  laws  is  not  the  exercise  of  judicial  power, 
althou|[h  by  general  laws  the  discretion  to  pass  upon  such  cases  might 

4>e  connded  to  the  courts.  But,  when  it  is  not  confided  to  the  courts, 
the  power  exercised  is  of  a  legislative  character,  the  legislature  making  a 
law  for  thje  particular  case.'  Such  has  been  the  uniform  course  of  de- 
cisions in  this  state.  Williamson  t/.  Williamson,*  3  Smed.  &  M.  (Miss.) 
715,  747,  was  followed  and  affirmed  in  McComb  7/.  Gilkey,  29  Miss.  146, 
and  again  in  Boon  v.  Bowers,  30  Miss.  246.  The  three  cases  cited  by  coun- 
sel for  the  appellees  do  not  controvert  the  correctness  of  the  principle 
as  we  have  stated  it.     The  statute  involved  in  the  Illinois  case  of  Lane 

^v,  Dorman,  3  Scam.  (111.)  238,  expressly  adjudicated  a  debt  in  favor  of  a 
particular  creditor,  and  directed  a  sale  of  the  minor's  lands  for  its  pay- 
ment. The  court  characterized  the  statute  for  this  reason  as  in  the  na- 
ture of  a  judicial  decree.  In  the  Pennsylvania  case  of  Shoenberger  v. 
School  Directors,  32  Pa.  St.  34,  the  statute  before  the  court  directed  the 
sale,  by  two  strangers,  of  land  that  had  been  devised  to  the  testator's 
widow  for  life,  with  power  of  appointment  by  last  will  and  testament  to 
such  persons  as  she  might  appoint,  with  remainder  over  to  various  speci- 
fied persons,  some  of  whom  were  minors.  The  court  said  the  statute 
'was  simply  an  authority  to  strangers  to  seize  and  sell  an  estate  under  no 
obligation  or  necessity  to  be  sold.  It  was  a  legislative  repeal  of  a  private 
citizen's  will.* 

"  Jones  V.  Perry,  10  Yerg.  (Tenn.)  59,  a  Tennessee  decision,  proceeded 
on  the  construction  of  a  special  statute  which  the  court  interpreted  to 
adjudicate  and  determine  the  question  of  the  debts  for  which  the  land  was 
directed  to  be  sold,  and  accordingly  held  the  statute  unconstitutional  on 
the  ground  that  it  was  in  this  respect  the  exercise  of  judicial  power.  It 
will  be  seen  that  Jones  v.  Perry  stands  apart  from  the  general  constitu- 
tional doctrine,  and  rests  alone  upon  the  construction  of  the  p>articu]ar 
statute  then  being  considered.  An  opinion  given  by  the  judges  of  the 
supreme  court  of  New  Hampshire  to  the  legislature  of  that  state,  re- 
ported in  the  fourth  volume  of  New  Hampshire  Reports,  page  564, 
stands  alone  and  unsupported  in  its  broad  and  unconditional  denial  of 
power  in  the  legislature  in  this  class  of  cases.  The  constitution 
of  Mississippi,  it  is  true,  invests  the  chancery  courts  with  full  jurisdic- 
tion in  minors' business;  but,  having  ascertained  that  the  special  power 
exercised  in  this  class  of  statutes  is  legislative  and  not  judicial,  it  is  evi- 
dent that  the  legislature  has  not  usurped  in  any  respect  the  powers  or 
functions  of  the  judicial  department  of  the  government.    So  the  former 
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constitution  of  1832  gave  the  probate  courts  jurisdiction  in  all  matters 
testamentary  and  of  administration  and  in  orphans'  business,  but  by  a  long 
line  of  decisions  it  was  held  that  the  power  of  these  courts  over  tne  lands 
of  decedents  and  infants  was  derived  from  legislative  grant,  and  was 
therefore  purely  statutory,  and  not  constitutional. 

"  The  |K>wer  of  determining  controversies,  of  adjudicating  debts,  and 
deciding  questions  of  propertv  and  personal  rights  is  purely  judicial,  but 
the  delegation  of  the  power  ot  selling  lands  for  the  payment  of  debts  that 
are  to  be  ascertained  and  adjudicated  by  the  courts  is  not,  in  any  sense,  a 
judicial  act,  but  the  exercise  of  legislative  power.  The  statute  now  under 
consideration  contains  two  distinct  features.  It  confers  upon  the  guard- 
ian authority  to  agree  upon  the  compensation  for  the  ward's  lands  to  be 
taken  as  the  right  of  way,  and  also  the  authority  to  release  all  claim  to 
damages  and  compensation.  In  this  case  the  deed  was  made  upon  an  in- 
dependent and  valuable  consideration,  contained  in  the  condition  subse- 
quent in  the  deed  and  running  with  the  grant,  that  the  railroad  company 
should  erect  and  maintain  a  depot  and  station  on  the  land,  a  condition 
which  has  been  performed.  The  deed  is  not  voluntary  and  without  con- 
sideration, but,  on  the  contrary,  its  consideration  may  be  of  greater  value 
than  a  money  compensation  for  the  strip  of  land  taken  as  a  right  of  way. 
The  adult  co-tenants  evidently  regarded  it  as  of  equal  value  to  the  land, 
conveyed  to  the  railroad  company,  and  it  can  readily  be  perceived  that  such 
a  consideration  may  not  only  be  ample  compensation  for  the  right  of  way 
granted,  but  in  many  instances  might  far  exceed  the  money  v^ue  of  the 
land  granted  to  the  railroad  company  as  a  roadway.  A  conveyance  on  such  a 
consideration  is  in  no  just  or  proper  sense  the  dedication  of  private  prop- 
erty to  public  use  without  compnensation.  The  railroad  company  has 
stipulated  to  maintain  this  depot  on  the  land  conveyed  by  these  owners, 
partly  for  their  profit  and  convenience  in  receiving  their  supplies  and  ship-^ 
ping  their  crops,  a  full  equivalent  for  the  right  01  way.  This  condition  is* 
not  only  a  valuable,  but  a  continuing  one,  and,  upon  its  failure,  the  land 
grantea  will  revert  to  the  grantors  at  their  option,  according  to  their  orig- 
inal title. 

"  If  the  legislature  has  the  power  to  authorize  a  guardian  to  sell  the 
lands  of  his  ward  for  the  payment  of  debts  or  the  re-investment  of  the 
proceeds,  the  power  must  exist  to  authorize  a  guardian  to  sell  a  part  of  his 
ward's  plantation  as  a  ri^ht  of  way  for  the  consideration  of  the  erection 
and  maintenance  of  a  railroad  station  on  the  land,  which  in  actual  value 
is  a  fair  compensation  for  the  land  conveyed,  and  which  will  be  to  the 
benefit,  and  not  to  the  injury,  of  the  infant  owner.  There  is  no  depriva- 
tion of  property  in  such  a  case,  but  the  conversion  of  its  value  from  one 
form  into  another.  Such  an  arrangement  amounts  to  direct  compensa- 
tion, not  in  money,  but  its  equivalent,  and  the  power  wisely  exercised,  as  it 
seems  to  have  been  in  this  case,  would  be  to  the  interest  of  the  minor." 
Louisville  N.  O.  &  T.  R.  Co.  v.  Blythe,  (Miss..  May  23,  1892,)  11  So.  Rep. 
iJi. 

Trustee  at  the  Proper  Party  to  the  Proceeding  to  Condemn  Trust  Property. 
— In  condemnation  proceedings  to  subject  trust  property  to  public  use  in 
the  exercise  of  the  right  of  eminent  domain,  the  trustee  is  the  proper  party 
to  represent  the  trust  estate,  and  it  is  not  necessary  that  the  beneticiaries 
should  be  parties  to  the  proceeding.  Small  z/.  Georgia  Southern  &  F.  R. 
Co..  87  Ga.  602. 

Rights  of  Vendor  and  Vendee  of  Land  Condemned  by  Railroad. — In  For- 
dyce  7'.  Wolfe,  82  Tex.  239.  a  railroad  company  began  condemnation  pro- 
ceedings for  a  right  of  way  over  plaintiff's  land.  A  few  months  after  the 
proceedings  were  instituted  plaintiff  sold  the  land  by  an  absolute  deed, 
snbsequently  condemnation  proceedings  were  dismissed.     Plaintiff  then 
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brought  suit  for  damages  for  the  construction  of  the  road  across  this  land^ 
making  his  vendee  a  party  defendant.  The  company  filed  a  plea  asking 
that  the  land  be  condemned.  Held,  that  plaintiff  was  entitled  to  com- 
pensation for  the  injurv  to  the  land  resulting  from  the  construction  of  the 
road  and  for  the  use  of  the  land  occupied  by  the  company  up  to  the  date 
of  the  sale  by  plaintiff,  and  that  plaintiff's  vendee  was  entitled  to  compen- 
sation  for  the  value  of  the  land  taken  and  for  any  such  decrease  in  value  of 
the  remaining  land  that  might  have  resulted  had  the  company  acquired  a 
permanent  right  of  way.  The  court  said :  *'  This  suit  was  brought  by  ap- 
pellee  to  recover  of  ^appellants  Fordyce  and  Swanson,  as  receivers  of  the 
St.  Louis,  Arkansas  &  Texas  Railway  Company,  damages  for  the  construc- 
tion of  a  railway  by  the  railroad  company  across  a  tract  of  land.  He 
sought  compensation  for  the  land  appropriated  for  the  right  of  way,  and 
also  for  damages  to  the  remainder  of  the  tract.  The  plaintiff  was  the 
owner  of  the  land  at  the  time  the  railroad  was  constructed,  but  had  sold  it 
to  appellant  Measles  before  the  bringing  of  this  suit.  He  made  Measles  a 
party  defendant,  alleging  that  when  he  sold  and  conveyed  the  land  to  the 
latter  he  reserved  his  claim  for  damages  against  the  railroad  company. 
The  receivers  prayed  for  a  condemnation  of  the  land  for  railroad  purposes,, 
and  asked  that  the  damages  should  be  assessed  in  the  action.  The  de- 
fendant Measles  pleaded,  alleging;  his  purchase  of  the  land  before  the  bring- 
ing of  the  suit,  and  prayed  for  a  judgment  in  his  favor  for  all  the  damages- 
resulting  both  for  the  trespass  and  condemnation.  The  judgment  of  the 
court,  however,  was  that  the  plaintiff  should  recover  of  the  receivers,  not 
only  the  damages  to  the  tract  for  the  construction  of  the  road,  but  also- 
compensation  for  the  land  condemned,  and  that  defendant  Measles  should 
take  nothing  by  reason  of  his  plea  in  reconvention.  Both  the  receivers 
and  Measles  appeal  from  the  judgment.  The  receivers  complain  only  that 
the  damages  allowed  are  excessive  ;  but,  since  the  jud^ent  will  be  re- 
versed upon  another  ground,  it  is  unnecessary,  if  not  improper,  to  pass, 
upon  that  cjuestion.  Appellant  M^ksles  insists  that  the  court  erred  in  not 
rendering  judgment  in  his  favor  for  the  damages  not  only  for  the  land 
taken,  but  also  for  the  damages  resulting  to  the  remainder  of  the  tract 
from  the  construction  of  the  railroad.  The  facts  bearing  upon  this  ques- 
tion are  that  the  railroad  company  constructed  their  road  across  the  land 
in  question  some  time  in  the  spring  or  summer  of  1887;  and  in  June  or 
July  of  that  year  instituted  proceedings  to  condemn  the  right  of  way  over 
It.  In  November  of  the  same  year  appellee  sold  and  conveyed  the  entire 
tract  to  appellant  Measles  by  a  general  warranty  deed,  which  described  it 
by  metes  and  bounds,  and  which  contained  no  exception  or  reservation 
whatever.  In  January,  '1889.  the  condemnation  proceedings  were  dis- 
missed. In  July,  1889.  the  present  suit  was  brought.  Section  17  of  article 
I  of  our  constitution  provides,  in  effect,  that  no  person's  property  shall  be 
taken  for  a  public  use  without  adequate  compensation  bemg  made ;  and  it 
follows,  therefore,  that  the  title  to  property  which  is  attempted  to  be  ap- 
propriated for  such  purpose  does  not  pass  until  the  compensation  has  been 
paid  or  secured.  If  proceedings  instituted  against  the  appellee  for  the 
condemnation  of  the  land  had  resulted  in  a  final  decree  assessing  the  dam- 
ages, and  the  damages  had  been  paid,  the  appellant  Measles,  as  a  pur- 
chaser/^/i^^f/i/^ ///^,  would,  as  to  the  railroad  company  at  least,  have  been 
concluded  thereby.  But,  this  proceeding  having  been  dismissed,  we  are 
of  opinion  that  the  rights  of  the  parties  to  this  suit  were  in  no  manner 
affected  by  it ;  and  that  this  case  is  to  be  treated  as  if  no  such  action  had 
ever  been  instituted.  At  the  time,  therefore,  when  appellee  conveyed  the 
land  to  Measles,  the  railroad  company  was  a  mere  trespasser,  and  appellee's 
title  was  unimpaired  by  its  entry  upon  and  use  of  its  right  of  way.  He  had^ 
however,  right  of  action  against  it  for  such  damages  as  resulted  from  its 
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trespass.  It  is  clear,  we  think,  that  by  his  warranty  deed  all  his  title  to 
the  land  passed  to  Measles;  and  it  is  equally  clear  that  this  right  of  action 
to  recover  the  damages  for  the  mere  trespass  did  not  pass.  For  the  latter 
he  had  a  right  of  action,  and  it  was  not  afifected  by  his  conveyance  to  his 
vendee.  The  measure  of  hia  damages  was  the  injury  to  the  land  which 
resulted  from  the  mere  construction  of  the  railroad,  and  compensation  for 
the  use  of  so  much  of  the  land  as  was  occupied  by  the  company  from  the 
time  of  the  entry  until  the  date  of  his  conveyance  to  Measles.  In  the  case 
of  San  Antonio  &  A.  P.  R.  Co.  v.  Ruby,  80  Tex.  172,  xiiis  court  held  that 
in  a  proceedmg  for  the  condemnation  of  land  for  a  railroad  the  time  of  the 
*  taking  '  within  the  meaning  of  the  constitution  was  the  time  of  the  trial. 
Having  then  acquired  an  absolute  title  to  the  entire  tract  of  land,  free  from 
^ny  easement  or  incumbrance  by  reason  of  the  trespass  of  the  railroad  com- 
pany. Measles,  when  the  appellant  receivers  filed  their  plea  in  reconvention 
tor  the  condemnation  of  its  right  of  way,  became  entitled  to  recover  all  the 
•damages  incident  to  that  proceeding.  These  do  not  embrace  the  injury 
which  had  resulted  to  the  land  from  the  construction  of  the  railroad  at  the 
time  it  was  conveyed  to  him,  but  do  include  the  value  of  the  land  taken, 
as  well  as  any  such  deterioration  in  the  value  of  the  remainder  of  the  tract 
MS  may  have  resulted  from  the  fact  that  the  railway  company  had  acquired 
the  right  to  permanently  hold  the  right  of  way,  and  to  use  it  for  the  pur- 
poses of  operating  a  railroad.  However,  he  is  not  entitled  to  recover  for 
any  damage  done  to  the  land  before  he  bought  it,  and  therefore  his  dam- 
ages should  be  assessed  with  reference  to  the  condition  of  the  property  at 
the  time  of  his  purchase.  He  is  not  entitled  to  recover  for  changes  in  the 
surface  of  the  land,  resulting  from  the  construction  of  the  road,  but  is  en- 
titled to  recover  for  any  depreciation  in  its  value  that  may  have  resulted 
irom  the  right  acquired  by  the  condemnation  to  permanently  maintain  the 
road  across  the  tract.  Appellee  and  appellant  Measles  are  entitled  to  re- 
-cover sums  which,  added  together,  will  equal  the  amount  the  appellee 
would  have  been  entitled  to  recover  hfd  he  never  conveyed, and  no  more: 
and  care  should  be  taken  that  the  receivers  be  not  subjected  to  a  double 
recovery.  There  was  error  m  adjudging  that  the  appellee  should  recover 
the  entire  damages  and  that  Measles  should  take  nothing,  and  therefore 
the  judgment  is  reversed,  and  the  cause  remanded." 

Taking  Leasehold  Premlset— Action  by  Lessee  and  Others— Defense. — In 
Ehret  7/.  Schuylkill  River  East  Side  R.  Co.  (Pa.  Oct.  3.  1892)  24  Atl.  Rep. 
1068,  E.  and  others  brought  an  action  against  a  railroad  company  for  dam- 
ages to  a  leasehold  by  taking  a  part  of  the  premises  for  railroad  purposes. 
//eld  that  the  railroad  company  could. not  set  up  the  defense  that  the  lease 
was  made  to  E.  alone,  and  was  not  transferable  without  the  lessor's  con- 
sent and  that  the  lessor  had  not  consented  to  any  transfer.  The  court 
said  :  "  It  does  not  appear  that  any  question  of  title  in  plaintiffs  to  the 
lease,  machinery,  etc.,  or  want  of  proper  parties  to  the  proceeding,  arose 
until  a  motion  for  nonsuit  was  made.  The  cause  was  carefully  and  ably 
tried,  and  in  a  clear  and  comprehensive  charge,  calling  attention  of  the 
jury  to  the  facts  and  circumstances  presented  bv  the  evidence  and  ques- 
tions of  law  applicable  thereto,  etc.,  it  was  fairly  submitted  to  the  jury. 
Several  points  for  charge  were  presented  by  defendant  company,  all  of 
which,  except  the  two  recited  in  the  eighth  and  ninth  specifications  of 
error,  were  withdrawn.  These  two  ooints,  after  referring  to  the  fact  that 
the  lease  of  the  lot  was  to  Michael  fehret,  Jr.,  alone,  that  it  contains  a 
•clause  against  subletting  without  consent  of  the  lessor,  etc.,  and  averring 
that  no  consent  to  subletting  or  transfer  to  the  other  plaintiffs  has  been 
shown,  etc..  request  the  court  to  charge  that  the  verdict  must  be  for  de- 
fendant. Both  of  these  points  were  rightly  refused.  The  covenant  against 
subletting  or  assigning  was  for  the  benefit  of  the  city.     In  the  absence  of 
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any  evidence  that  the  city  authorities  objected  to  its  lessee  associating 
others  with  himself  in  the  business  contemplated  by  the  lease,  the  defen- 
dant company  has  no  just  reason  to  object.  It  cannot  be  prejudiced  by 
having  two  others  joined  with  the  lessor  as  plaintiffs.  Moreover,  the  bald 
technical  objection,  grounded  on  alleged  want  oi  proper  parties,  came 
too  late.  It  should  have  been  raised,  if  at  all,  in  limine  when  the  peti- 
tion for  appointment  of  viewers  was  presented,  or,  at  the  very  latest,  when 
the  issue  was  framed  by  the  court.  " 

Compentation  to  Prima  Facie  Owners  of  Land  Condemned.— A  devise  of 
the  testator's  home  place  to  A.  and  B.and  their  heirs  forever,  followed  im- 
mediately by  these  words  :  "  It  is  my  will  and  desire  that  the  said  A.  and 
B.  shall  enjoy  and  own  my  home  place  equally  and  jointly,  and  at  their 
death  to  go  to  their  heirs," — construed  in  the  light  of  the  parol  evidence  sub- 
mitted in  this  case,  vests  a  fee  simple  title  in  A.  and  B..  the  testator  hav- 
ing died  in  1888,  and  consequently  the  provisions  of  the  Code  being 
applicable.  The  judge  did  not  err  in  granting  a  temporary  injunction  re- 
straining the  railroad  company  from  appropriating,  under  the  right  of 
eminent  domain,  a  portion  of  the  lands  included  in  said  devise,  without 
first  making  compensation  to  the  prima  facie  owners  of  said  land.  The 
court  said :  '■  The  only  question  in  this  case  is  the  proper  construction  of 
the  third  item  of  the  will.  It  reads  as  follows  :  'Item  3.  I  give,  will,  and 
bequeath  to  my  nephews  Cicero  S.  Archer  and  Livingstone  H.  Weir  my 
home  place  where  I  now  reside,  together  with  all  the  rights,  members,  and 
appurtenances  tWreun to  appertaining  or  belonging;  to  belong  to  them, 
the  said  Cicero  Si  Archer  and  Livingstone  H.  Weir,  and  their  heirs,  for- 
ever. It  is  my  will  and  desire  that  the  said  Cicero  S.  Archer  and  Living- 
stone H.  Weir  shall  enjoy  and  own  my  said  home  place  equally  and  jointly, 
and  at  their  death  to  go  to  their  heirs.'  In  the  construction  of  wills,  the 
great  thing  to  be  sought  for  is  the  intention  of  the  testator.  If  the  inten- 
tion is  not  clearly  expressed,  if  it  is  obscure  or  ambiguous.  Code,  2457, 
declares  that  'the  court  may  hear  parol  evidence  of  the  circumstances 
surrounding  the  testator  at  the  time  of  its  execution,  and  'may  hear  parol 
evidence  to  explain  all  ambiguities,  both  latent  and  patent.* '  Under  this 
section,  the  court  below,  in  construing  this  item,  heard  parol  testimony  as 
to  the  intention  of  the  testator  and  his  surroundings  at  the  time  of  the 
execution  of  the  will.  That  testimony  shows,  in  substance,  that  the  tes- 
tator was  a  man  advanced  in  years,  with  no  immediate  family,  and  that 
he  had  never  married  ;  that  he  desired  to  make  a  final  disposition  of  all 
his  property ;  that  he  had  a  number  of  brothers  and  sisters  and  nieces 
and  nephews ;  that  as  to  a  certain  number  of  them  he  entertained  no 
kindly  feelings,  and  had  nothing  to  do  with  them  ;  that  Cicero  Archer  and 
Livingstone  Weir  were  his  favorite  nephews,  and  lived  about  half  of  the 
time  with  him ;  that  they  were  both  middle-aged  men,  and  had  never 
married,  and  were  not  likely  to  marry  ;  that  Livingstone  Weir  was  a  par- 
alytic, and  incapable  of  marriage,  and  that  the  testator  knew  this;  and 
that  he  stated,  at  or  about  the  time  of  the  execution  of  the  will,  that  he 
did  not  desire  those  of  his  kindred  with  whom  he  was  unfriendly  to  have 
any  of  his  property.  The  property  beaueathed  to  these  favorite  nephews 
by  the  it^m  above  quoted  constitutes  the  bulk  of  the  estate.  The  fourth 
item  gives  to  the  same  nephews  all  of  his  personal  property,  and  the  fifth 
item  gives  to  six  other  nephews  330  acres  of  land.  The  testator  died  in 
1888.  Construing  these  items  of  the  will  in  the  light  of  the  ^cts  now  be- 
fore us,  we  think  it  vested  a  fee-simple  title  in  Cicero  Archer  and  Living- 
stone Weir.  The  court,  therefore,  did  not  err  in  granting  a  temporary  in- 
junction restraining  the  railroad  company  from  appropriating,  under  the 
right  of  eminent  domain,  a  portion  of  the  lands  included  mthe  third  item 
ptthe  will,  without  first  making  compensation  to  th^  prima  facie  owners 
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thereof.  This  decision,  of  course,  applies  only  to  the  parties  now  before 
the  court.  If  other  parties  should  be  made  to  the  case  hereafter,  the 
latter  would  not  be  bound  thereby  ;  or  if  upon  the  trial  of  the  case  the 
facts  should  be  materially  different  from  the  facts  now  before  us,  as  to  the 
intention  and  surroundings,  of  the  testator  at  the  time  of  the  execution  of 
the  will,  our  construction  of  the  will  would  perhaps  be  different."  Georgia 
C.  &  N.  R.  Co.  V.  Archer.  Sj  Ga.  237. 

Effect  of  Election  by  Minor  to  Disaffirm  Conveyance  of  Land  Made  Prior 
to  the  Taking. — In  proceedings  to  condemn  land,  one  H.  was  permitted  to 
tile  a  petition  alleging  that  before  the  proceedings  she  was  owner  of  one 
of  the  lots  sought  to  be  taken,  and  conveyed  the  same  to  defendant's 
grantor ;  that  at  the  time  of  the  conveyance  she  was  a  minor,  and  that 
she  had  elected  to  disaffirm  the  conveyance  ;  and  praying  that  the  dam- 
ages assessed  for  the  taking  of  such  lot  be  paid  to  her,  less  the  considera- 
tion received  by  her  at  the  time  she  conveyed  the  lot.  The  court  ordered 
the  entire  compensation  assessed  for  both  lots  to  be  paid  to  defendant. 
//>/</,  that  as  to  H.  the  judgment  was  a  final  "one  from  which  a  writ  of 
error  would  lie.  The  court  said  :  "  It  is  the  policy  of  the  law  to  settle 
once  for  all,  so  far  as  possible,  in  the  condemnation  proceedings  the 
amount  of  damages  resulting  from  the  taking.  The  statute  expressly  pro- 
vides that  the  commissioners  shall  fix  the  compensation  to  be  paid,  not 
only  to  the  owners,  but  to  all  parties  interested  in  the  lands  taken,  as  well 
as  all  damages  accruing  to  such  owners  or  parties  interested  in  conse- 
quence of  the  condemnation  of  the  same.  See  Eminent  Domain  Act,  §  6. 
In  Crane  ?'.  City  of  Elizabeth,  36  N.  J.  Eq.  339.  the  court  had  under  con- 
sideration a  statute,  if  anything,  less  comprehensive  than  the  statute  of 
this  state,  in  that  it  required  compensation  to  be  made  only  to  the  '  owner 
or  owners  of  lands  and  real  estate  taken  for  the  improvement ; '  and  yet 
in  that  case  it  was  decided  '  that  the  compensation  is  to  include  the  value 
of  all  the  interests  burdened  by  the  public  easement,  and  is  to  be  paid  to 
the  owner  of  the  land  if  no  other  claimant  intervenes,  and.  if  in  any  such 
case  such  owner  ought  not,  in  equity,  to  receive  the  whole,  timely  resort 
must  be  had  to  the  court  of  chancery,  which  will  see  to  the  equitable  dis- 
tribution of  the  fund. '  It  was  said  in  the  course  ot  the  opinion,  that  the 
proceedings  were  in  the  nature  of  a  proceeding  tn  rem^ — a  taking,  not  of 
the  rights  of  designated  persons,  but  of  the  thing  itself ;  and  if  in  any  case 
the  designated  owner  of  the  land  is  not  entitled  to  receive  the  fund, 
equity  will,  at  the  instance  of  any  interested  complainant,  direct  its  proper 
distribution.  Under  our  statute,  we  think  the  relief  may  be  granted  in  the 
original  action  upon  a  proper  showing.  In  no  other  way  can  the  provision 
requiring  the  rights  of  the  interpleader  to  be  fully  considered  and  deter- 
mined be  carried  outf  In  the  case  at  bar,  petitioner  did  intervene  in  the 
court  below,  and  in  her  petition  shows  that  she  has  an  interest  which 
ought  to  be  protected.  The  statute  allows  the  interests  of  minors 
to  be  taken  by  virtue  of  the  proceedings.  The  fact  that  the  record  title 
was  in  plaintiff  in  error  may  have  relieved  the  railroad  company  from 
making  plaintiff  in  error  a  party  defendant  in  the  first  instance,  but,  she 
having  voluntarily  appeared,  the  action  of  the  court  below  entirely  ignor- 
ing her  claim  cannot  be  sustained.  In  the  case  of  Chandler  v,  Jamaica 
Pond  Aqueduct  Corp.,  125  Mass.  544,  relied  upon  by  defendant  in  error, 
one  Ward  granted  the  Aqueduct  Corporation  the  privilege  of  laying  logs 
and  wooden  pipes  on  his  land,  in  consideration  whereof,  and  for  five  dol- 
lars in  money  paid  by  Ward,  the  company,  in  turn,  deeded  to  him  certain 
other  lands, '  to  have  and  to  hold  the  same  to  the  said  Ward,  his  heirs 
and  assigns,  as  long  as  said  corporation  shall  keep  pipes  in  his  land  as 
aforesaid  and  no  longer.  *  Afterwards  the  title  acquired  by  Ward  passed 
to  Chandler.    Thereafter  the  corporation  instituted  proceedings  tor  the 
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purpose  of  having  the  same  land  condemned  for  its  uses,  and  upon  the 
trial,  claimed  that  by  the  Ward  deed,  which,  as  we  have  seen,  was  a  part 
of  Chandler's  claim  of  title,  only  a  base  fee  was  conveyed,  and  that  the 
company  had  a  right  to  rely  upon  this  fact  in  reduction  of  damages.  The 
court,  however,  decided  against  such  claim,  upon  the  ground  that  the 
possibility  of  such  interest  was  too  remote  and  contingent  to  be  the  sub- 
ject of  an  estimate  of  damages  by  a  jury,  and  could  not  be  allowed.  It 
was  further  held  that  the  owners  of  the  fee  had  the  right  to  recover  the 
entire  value  of  the  land,  even  if  a  part  of  it  was  held  by  them  under  the 
Ward  deed,  and  they  had  only  a  base  or  determinable  fee  in  it.  So  in 
this  case,  as  we  understand  counsel,  the  claim  is  that,  notwithstanding 
the  voidability  of  the  deed  made  by  intervenor,  the  grantee  is  entitled  to 
full  compensation  for  the  land  condemned.  This  would  have  the  effect  of 
entirely  cutting  off  the  right  of  plaintiff  m  efror  to  revoke  the  deed  made 
during  her  minority,  a  result  we  cannot  entertain.  Although  it  may  be 
that  a  minor  cannot  avoid  his  deed  during  the  continuance  of  his  min- 
ority. he»  may,  nevertheless,  enter  upon  the  deeded  premises,  and  receive 
the  rents  and  profits  thereof  until  he  arrives  at  an  age  when  he  has  the 
capacity  to  affirm  or  disaffirm  the  deed  at  his  election,  or  the  infant  may, 
by  his  guardian  or  next  friend  procure  the  appointment  of  a  receiver  for 
the  purpose  of  collecting  the  rents  and  profits  of  the  premises.  Mathew- 
son  V,  Johnson,  Hoff.  Ch.  (N.  Y.)56o;  Bool  v.  Mix,  17  Wend.  (N.  Y.)  132  ; 
I  Washb.  Real  Prop.  ♦306 ;  Edgerton  v.  Wolf,  6  Gray,  (Mass.)  453  ; 
Chandler  v,  Simmons,  97  Mass.  508. 

"  The  right  of  entry  was  a  present  existing  right  in  petitioner  at  the 
time  the  petition  in  intervention  was  filed.  In  this  respect  the  case  is  dis- 
similar from  the  case  of  Chandler  t^.  Jamaica  Pond  Aqueduct  Corp.,  supra. 
The  filing  of  the  petition  should  have  been  taken  as  an  election  on  the 
part  of  plaintiff  in  error  to  assert  such  right.  And,  under  the  statute. 
It  should  have  been  '  fully  considered  and  determined, '  and  it  was  error 
to  enterfinal  judgment  awarding  the  fund  to  the  defendant,  while  the  plea 
of  intervenor  was  undisposed  of.  As  we  have  seen,  courts  should  be  vigil- ' 
ant  in  protecting  the  rights  of  minors;  and  if  the  court  below  had  been  of 
the  opmion  that  it  was  necessary  for  plaintiff  in  error  to  resort  to  an 
equitable  action  to  enforce  her  rights,  it  should  have  preserved  the  fund 
until  her  rights  could  have  been  adjudicated  in  such  action.  But  we  can- 
not thmk  such  an  action  necessary.  Ample  power  seems  to  have  been 
given  the  court  in  the  condemnation  proceedings,  and  the  fact  that  she 
was  still  a  minor  at  the  time  of  the  trial  did  not  justify  the  court  in  pass- 
ing over  her  petition  in  silence,  and  awarding  the  entire  fund  to  defendant 
in  error.  The  judgment  directing  the  fund  to  be  paid  to  defendant  in 
error,  is  accordingly  reversed,  with  directions  in  the  court  below  to  pro- 
ceed in  accordance  with  the  views  expressed  in  the  opinion.  Under  our 
statute,  plaintiff  in  error  reached  her  majoritv  a  few  months  after  the 
trial  in  the  district  court.  Jackson  v.  Allen,  4  Colo.  263.  The  disabilities 
under  which  she  was  laboring  at  the  time  of  the  trial  no  longer  existing, 
we  apprehend  the  court  below  will  find  no  difficulty  in  fully  determining 
the  rights  of  the  parties.*'    Hutchinson  v,  McLaughlin,  15  Colo.  492. 

D«ath  of  Land  Owner— To  Whom  Right  of  Action  Descends-— Upon  the 
death  of  the  owner  of  land  condemned  after  the  right  of  action  accrues, 
such  right  is  a  chose  in  action  recoverable  by  his  administrator,  and  does 
not  descend  to  his  heir.  Harshbarger  et  al,  v.  Midland  R.  Co.  (Ind.  April 
20,  1892),  30  N.  E.  Rep.  1083. 

Whem  Compentation  Paid  to  Life  T«nant«— Although  under  C.  S.  C.chap. 
(16,  sec.  II,  as  amended  by  24  Vic.  chap.  17,  sec.  i,  a  railway  company 
could  obtain  a  good  title  in  fee  simple  to  expropriated  lands  by  a  convey^ 
ance  from  the  tenant  for  life  thereof,  they  were  not  justified  in  paying  the 
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compensation  money  to  the  tenant  for  life ;  and  where  such  payment  was 
made  in  1871  the  company  were  ordered  to  pay  the  amount  over  again  to' 
the  persons  entitled  in  remainder  whose  title  accrued  within  six  years  of 
the  time  of  bringing  the  action.  Young  v.  Midland  R.  Co.,  19  Ont.  App. 
Rep.  265. 

Disposition  of  Amount  Awarded  and  Paid  Into  Court  Cannot  bo  Disputod 
by  Railroad  Company.— Where  a  railroad  company  has  instituted  condem- 
nation proceedings  for  a  right  of  way  over  certain  lands,  and  has  paid  into 
court  for  tiie  owner  the  amount  awarded  therefor,  it  cannot,  when 
ordered  to  show  cause  why  the  funds  should  not  be  paid  to  a  certain  per- 
son claiming  to  be  the  owner,  contend  that  it  was  entitled  to  the  right  of 
way  over  said  lands  under  its  grant  of  right  of  way  over  public  lands. 
Northern  Pac.  R«  Co.  v.  Jackman  (Dakota.  May  term,  1889),  50  N«  W. 
Rep.  123. 


Shortle  //  al 


Terre  Haute  &  Indianapolis  R.  Co. 

(Indiana  Supreme  Court,  April  21,   i8p2.) 

Eminont  Domain— Action  for  Damagos— Limitations.— In  a  petition  for  a 
writ  to  assess  damages  occasioned  by  the  construction  of  a  railroad  under 
Rev.  St.  Ind..  1881.  (§  905-912.  which  declares  that  the  owner  of  land 
taken  by  a  railroad  tor  right  of  way  "  may  have  a  writ  for  the  assessment 
of  damages."  the  proceedings  are  governed  by  section  294.  which  provides 
that  '*  all  actions  not  limited  by  any  other  statute  shall  be  brought  within 
fifteen  years."  and  not  by  section  292.  which  provides  that  actions  for  in- 
juries to  property  shall  be  brought  within  six  years. 

Action  by  Sovoral  Plaintiffs — Conveyanoo  by  Some. — Where  several  per- 
sons bring  an  action  for  damages  against  a  railroad  company  for  taking 
land  for  a  right  of  way.  and  one  or  more  of  the  plaintiffs  have  conveyed 
the  land  in  suit,  their  action  does  not  bar  the  right  of  action  of  those  who 
have  not  conveyed. 

Conveyanco  of  Right  of  Way— Agreoment  to  Fonco— Considoration.— RaiU 
road  companies  are  required  by  law  to  fence  their  right  of  way.  and  where 
a  right  of  way  is  conveyed  to  a  railroad  companv  upon  the  promise  by 
the  company  to  Ifence  the  same,  the  grant  is  without  consideration  and 
the  ei  antor  may  subsequently  have  his  damages  assessed. 

Action  by  Remainderman— Statute  of  Limitations.- Under  Rev.  Sl  Ind., 
1881.  §  287.  which  declares  that  a  remainder-man  may  sue  for  an  injury  to 
the  inheritance,  even  though  there  be  an  intervenmg  estate  for  life  or 
years,  the  statute  of  limitations  will  run  against  an  action  bv  a  remainder- 
man against  a  railroad  for  damages  in  taking  land  for  a  right  of  way,  not- 
withstanding the  existence  of  a  life  estate. 

Appeal  from  Tippecanoe  Circuit  Court 
Petition  for  writ  to  assess  damages. 
James  F.  Kent,  for  appellants. 
John  F.  McHugk,  for  appellee. 
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Coffey,  J. — This  was  a  petition  by  the  appellants  for  a 
writ  to  assess  the  damages  occasioned  by  the  construction 
of  a  railroad  over  their  lands,  under  the  provisions 
of  sections  905-912,  Rev.  St.,  1881.  The  appellee  <^"••^■^'^- 
answered:  ''  Second,  s\\  years' statute  of  limitations,  [Rev.  St.,, 
1881,  §  292;]  third,  fifteen  years'  statute  of  limitations,  \_Id,  §. 
294;  fourth,  conveyance  of  the  right  of  way  by  part  of  the 
appellants ;  fifth,  entry  upon  and  occupancy  of  the  right  of 
way  in  controversy  with  the  consent  of  the  appellants,  and 
an  agreement  on  the  part  of  the  appellants  to  convey  such 
right  of  way  in  consideration  of  appellee's  agreement  to 
fence  the  same,  covering  compliance  by  the  appellee  on  its 
part."  The  court  overruled  a  demurrer  to  these  several 
answers,  and  thereupon  the  appellants  replied  to  the  second 
and  third  paragraphs  that  there  was  an  intervening  life 
estate  on  the  land  at  the  time  the  appellee  and  its  predeces- 
sors entered,  and  that  the  period  fixed  by  the  statute  of 
limitations  had  not  elapsed  since  the  termination  of  such  life 
estate.  To  this  reply  the  court  sustained  a  demurrer,  and 
the  appellee  had  judgment  for  costs. 

The  assig^nmeijt  of  error  calls  in  question  the  rulings  of 
the  court  in  overruling  a  demurrer  to  the  several  answers 
above  referred  to,  and  in  sustaining  a  demurrer  to 
the  reply  filed  by  the  appellants  to  second  and  HaJutioM- 
third  paragraphs  of  such  answer.  This  application 
was  not  barred  by  the  six  years'  statute  of  limitations  and 
the  court  therefore  erred  in.  overruling  the  demurrer  of  the 
appellants  to  the  second  paragraph  of  the  appellee's  answer. 
Shortle  v.  Louisville,  N.  A.  &  C.  R.  Co.,  (Ind.  Sup.)  30  N.  E. 
Rep.  639.  That  there  is  a  broad  distinction  between  an  ap- 
plication of  the  kind  we  are  now  considering  and  an  ordinary 
action  of  trespass  is  almost  too  plain  for  argument!  At  the 
termination  of  an  action  of  trespass  the  title  to  the  land  is 
left  where  it  was  when  the  action  was  commenced.  In  an 
action  of  trespass  the  owner  does  not  recover  the  value  of 
the  land  appropriated,  for  the  reason  that  he  still  retains  it. 
In  an  action  01  this  kind,  where  a  writ  issues  to  assess  the 
damages,  the  title  to  the  land  appropriated  is  transferred  to 
the  railroad  company,  and  the  owner  recovers  its  value. 
The  distinction  between  the  two  classes  of  cases  is  fairly 
illustrated  in  the  case  of  McClinton  v,  Pittsburg,  Ft.  W.  &  C. 
R.  Co.,  66  Pa.  St.  404,  in  which  the  court  said  :  **  The  peti- 
tion, when  properly  used,  is  not  for  the  recovery  of  past 
damages  under  an  unlawful  entry,  but  for  compensation  for 
a  right  to  be  invested  in  the  company.  Though  the  latter 
is  often  denominated  *  damages,'  its  subject  is  essentially 
different  from  the  former.     It  is  called  '  damages '  only  in 

51  A.  &  E.  R.  Cas.— 37 
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the  sense  of  unliquidated  demand,  but  in  its  nature  it  is  the 
price  of  a  purchased  privilege." 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
third  paragraph  of  the  answer.  This  proceeding  is  limited 
by  the  15  years'  statute  of  limitations.  There  is  no  other 
statute  by  which  it  can  be  limited.  Shortle  v,  Louisville.  N. 
A.  &C.  K.  Co,,  sufira ;  section  3954,  Rev.  St.  i88i,does  not 
purport  to  be  a  statute  of  limitations,  and  does  not,  in  our 
opinion,  have  any  application  to  the  question  now  under  con- 
sideration. 

The  court  erred,  we  think,  in  overruling  a  demurrer  to  the 

fourth  paragraph  of  the  answer.     It  is  pleaded  as  a  bar  to 

the  entire  application.     The  fact  that  some  of  the 

i«4Ua  ky        appellants  have  conveyed   the  right  of  way  is  no 

pHriTift.        ^^^  ^^  ^^^  right  of  those  who  have  not  done  so  to 

have  their  damages  assessed.     An  answer  which  is 

E leaded  in  bar  of  the  whole  action  and  bars  only  a  part  is 
ad  on  demurrer.  Pouder  r.  Tate,  76  Jnd.  i;  Falmouth,  & 
L.  Turnpike  Co.  v.  Shawhan,  107  Ind.  47;  Reid  v.  Huston, 
55  Ind.  173. 

.  The  court  erred,  also,  we  think,  in  overruling  sc  demurrer 
to  the  fifth  paragraph  of  the  answer.     The  facts  therein  set 
forth   fall   far  short  of  constituting  an   estoppel 
rrVt'^f         against    the  appellants.     It   furthermore  appears 
wftj.  *  upon  the  face  of  the  answer  that  the  promise  of 

the  appellants  to  convey  the  right  of  way  was 
without  consideration.  The  duty  to  fence  its  road  was  a 
duty  imposed  upon  the  appellee  by  law,  and  a  promise  to  per- 
form  that  duty  was  no  consideration  for  an  agreement  on  the 
part  of  the  appellants.  Ford  v.  Garner,  15  Ind.  298;  Rey- 
nolds V,  Nugent,  25  In^.  328 ;  Ritenour  v.  Mathews,  42  Ind. 
7  ;  Fenslert/.  Prather,  43  Ind.  119;  Smith  v.  Boruff,  75  Ind. 
412. 

The  reply  filed  by  the  appellants  was  wholly  insufficient 
to  avoid  the  statute  of  limitations.  The  authorities  cited  by 
the  appellants  have  no  application  here.  They  ap- 
raimuder  P'^*  Ordinarily,  to  possessory  actions.  Under  the 
^^n,  '  *'  facts  disclosed  by  the  pleadings  in  this  case  the  ap- 
pellants could  not  maintain  an  action  of  ejectment. 
Section  287,  Rev.  St.  1881,  provides  that  **  a  person  seized  of 
an  estate  in  remainder  or  reversion  may  maintain  an^ction 
for  waste  or  trespass,  for  injury  to  the  inheritance,  notwith- 
standing an  intervening  estate  for  life  or  years  :**  while  sec- 
tion 909,  under  which  this  proceeding  was  instituted,  pro- 
vides that  "  any  person  having  an  interest  in  any  land  which 
has  been  or  may  be  taken  for  any  such  public  work,  may 
iiave  the  benefit  of  this  writ,  upon  his  own  application,  as 
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above  provided,  upon  which  like  proceedings  shall  be  had  as 
in  the  case  of  applications  made  by  the  corporation,  com- 
pany, or  person  prosecuting  the  work."  ft  will  thus  be  seen 
that  by  express  statutory  provision  the  intervening  life  estate 
in  no  wise  interfered  with  the  right  of  the  appellants  to  the 
writ  which  they  now  seek.  So  tar  as  we  have  been  able  to 
ascertain,  the  authorities  agree  that  the  remainder-man  is  en- 
titled to  the  remedy  which  the  appellants  in  this  case  are  in- 
voking,  and  the  intervening  life  estate  is  no  barrier  to  the  ex- 
ercise of  the  right  to  have  his  damages  assessed.  Burbridge 
V.  New  Albany  &  S.  R.  Co.,  9  Ind.  546;  Pierce  R.  R.,  p.  185  ; 
Toledo,  A.  A.  &  G.  T.  R.  Co.  v.  Dunlap,  50  Mich.  470,  5  Am. 
&  Eng.  R.  Cas.  389,  note ;  Lawson,  Rights,  Rem.  &  Pr.  § 
3894.  In  our  opinion,  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  reply  filed  by  the  appellants. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer  of  the  appellants  to  the  second,  fourth,  and  fifth  par- 
agraphs of  the  answer  of  the  appellee. 

Eminent  Domain — Limitation  of  Proceedings  to  Recover  Compensation. — 
This  subjeot  is  exhaustively  considered  in  the  note.  39  Am.  &  Eng.  R.  Cas. 
60  et  seq.  See  also,  Land  v.  Wilmington  &  W.  R.  Co.  (N.  Car.)  ^7  Id.  161, 
note  164 ;  Midland  R.  Co.  v.  Smith  (Ind.)  44  Id.  222. 
*  Same— When  Cause  of  Action  Accrues. — Where  a  railroad  takes  posses- 
sion and  grades  a  right  of  way,  it  is  such  an  appropriation  of  the  land  as 
vt\\\  give  the  owner  of  the  land  a  right  of  action  for  damages  at  that  time. 
Harshbarger  v.  Midland  R.  Co.  (Ind..  April  20,  1892)  30  N.  E.  Rep.  1083. 
The  court  said  :  "  The  appellee  in  this  case  took  possession  of  the  right 
of  way  previously  fenced  through  the  lands  of  Henry  Myers,  father  of  the 
appellant  Mary  M.  Harshbarger,  by  purchase  under  a  decree  of  foreclosure, 
as  successor^  to  the  rights  of  the  original  company  that  took  possession 
and  graded  the  roadway.  The  damages  accrued  to  Myers,  and  the  right 
of  action  existed  in  his  favor  in  his  lifetime.  It  is  the  settled  law  of  this 
state  that  such  right  of  action  is  |^ot  transferred  to  a  purchaser  of  the  real 
estate  by  deed  of  conveyance,  without  a  special  assignment  of  the  right  of 
action  for  damages  for  the  previous  appropriation  by  a  railroad  company 
of  a  right  of  way.  Sherlock  v.  Louisville,  N.  A,  &C.  R.  Co.,  115  Ind.  23 ; 
Evansville  &  T.  H.  R.  Co.  v,  Nye.  113  Ind.  223." 

Release  of  Right  of  Way— Effect  of  Agreeme nt~ Damages. —Where  plaint- 
iff agreed  to  release  to  a  railroad  company  a  right  of  way  across  his  land 
"  the  damages  to  be  assessed  when  the  road  is  located,  and  the  amount  of 
said  damages  to  be  paid  in  stock  in  said  railroad,  cost  of  fencing  not  in- 
cluded in  damages,  provided  no  damage  is  done  my  buildings,  raee,  or 
water  power."  Held,  that  in  an  action  against  the  company  for  damages 
caused  by  the  construction  of  said  railroad  through  plaintin's  lands,  such 
proviso  applied  only  to  the  mere  .cost  of  fencing,  and  not  to  the  whole 
agreement.  The  court  said  :  •*  The  learned  •  court  below  instructed  the 
jury  that  the  proviso  at  the  end  of  the  paper  related  to  the  whole  agree- 
ment, and  not"  merely  to  the  cost  of  fencing,  and  therefore  that,  if  the  jury 
found  that  no  damage  was  done  to  the  plaintiff's  ^buildings,  race,  or  water 
power,  they  could  find  that  the  general  damage  done  by  taking  the  land 
was  payable  in  stock ;  otherwise  '  the  damage  would  be  in  dollars  and 
cents,  to  be  paid  in  cash.'    We  cannot  so  read  this  paper.     We  can  only 
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judge  of  its  meaning  by  the  plain  reading  of  its  words.  In  the  photo^ 
graphic  copy  of  the  paper,  as  in  the  printed  copy,  the  word  '  cost '  in  the 
final  sentence  is  the  Hfcginning  of  a  new  and  independent  sentence,  disso- 
ciated from  the  one  preceding,  and  it  reads:  *  Cost  of  fencing  not  in- 
cluded in  damages,  provided  no  damage  is  done  my  buildings,  race  or 
*  water  power.'  The  clear  meaning  of  these  words  is  that  the  cost  of  fenc- 
ing shall  not  be  included  in  the  damages,  if  no  damage  is  done  to  the 
buildings,  race,  or  water  power,  that  is,  if  no  damage  is  done  to  the 
buildings,  race,  or  water  power,  no  damage  is  to  be  allowed  for  the  cost  of 
fencing.  This  is  the  natural  construction  and  meaning  of  the  words.  But 
the  court  below  held  that  the  cost  of  fencing  was  to  be  *  payable  in  money 
value,"  and  that  the  words,  *  provided  no  damage  is  done  my  buildings,  race, 
or  water  power,'  did  not  relate  to  the  cost  of  fencing,  but  did  relate  to  the 
damages  mentioned  in  the  preceding  sentence.  That  sentence  is  in  these 
words,  '  The  damages  to  be  assessed  when  the  road  is  located,  and  the 
amount  of  said  damages  to  be  paid  in  stock  in  said  railroad.*  What  dam- 
ages ?  Manifestly  the '  damages,'  all  the  damages  resulting  from  the  loca- 
tion and  construction  of  the  railroad  through  the  plaintiff's  land.  This 
appears  by  the  preceding  sentence,  'that  I  will  release  to  the  company 
which  undertakes  to  construct  such  road  the  right  of  way  of  lawful  width 
through  my  land  in  Orange  township,  Columbia  County,  Pa.'  Imme- 
diately following  is  the  provision  for  assessing  the  damages,  in  the  sen- 
tence above  quotedf.  Certainly  the  words  *  the  damages'  m  that  sentence 
mean  all  the  damages.  There  is  no  distinction  between  damages  arising 
from  the  taking  of  the  land  and  those  which  arise  from  injury  to  the 
buildings,  race,  or  water  power.  But  the  plaintiflf  was  willing  to  waive  any 
claim  to  damages  for  cost  of  building  fences,  if  no  damage  was  done  to  his 
buildings,  race,  or  water  power,  and  says  so  in  the  final  sentence.  We 
are  quite  unable  to  read  the  paper  in  any  other  way  that  this,  and  hence 
find  that  the  court  was  in  error  in  the  reading  adopted  in  the  charge. " 
Hoffman?'.  Bloomsburg  &  S.  R.  Co..  143  Pa.  St.  503. 

Release  of  Damages  Pending  Suit— Refusal  to  Accept  Award  of  Appraisers. 
— Where  a  plamtiff  agrees  by  contract  under  seal,  pending  a  suit  against 
a  railroad  company  for  injury  to  his  land,  that  he  will  accept  the  valuation 
by  two  named  appraisers  and  upon  payment  of  the  amount  by  defendant 
he  will  convey  the  land  to  it.  releasing  all  claims  for  damages,  he  will  not 
be  allowed  to  repudiate  his  contract,  by  refusing  to  accept  the  appraisers' 
valuation,  and  proceeding  to  recover  ci%niages.  The  court  said  :  •'  It  is  a 
perfectly  lawful  contract,  which  the  parties  were  entirely  competent  to 
make.  It  was  carried  into  effect  by  the  appraisers  having  made  the  valu- 
ation in  question,  it  was  never  revoked  by  the  plaintiff,  and  the  defendant 
tendered  full  compliance  with  its  terms.  Why  was  not  the  plaintiff  bound 
to  perform  it  on  his  part?  It  is  contended  by  the  learned  counsel  for  the 
ap]>ellee  that  the  only  remedies  available  to  the  defendant  under  it  would 
be  by  a  bill  for  specific  performance,  or  an  action  to  recover  damages  for 
its  breach,  and  that  at  most  it  can  be  considered  as  an  accord  and  satis- 
faction, but  void  as  a  defense,  because  there  was  no  satisfaction. 
But  these  propositions  do  not  meet  the  question.  The  agreement  is  set 
up  by  the  defendant  to  prevent  the  recovery  of  damages,  in  accordance 
with  the  terms  of  the  agreement.  Why  is  it  not  a  defense  ?  It  is  no 
answer  to  say  that  the  defendant  might  have  filed  a  bill  for  specific 
performance,  or  might  have  brought  an  action  to  recover  damages  for  its 
breach.  The  defendant  has  done  nothing  of  that  kind.  It  has  simply 
asked  that  the  plaintiff  shall  be  held  to  his  contract.  No  bill  for  specific 
performance  has  been  filed,  and  the  rules  which  pertain  to  that  kind  of 
remedy  have  no  place  in  the  discussion.  The  same  is  true  as  to  the 
action  to  recover  damages  for  breach  of  the  contract.    No  such  action  has 
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been  brought,  and  the  consideration  of  that  subject  is  not  pertinent.  The 
question  simply  is,  shall  the  plaintiff  be  permitted  to  recover  damages  for 
a  consequential  injury  to  his  land,  and  also  keep  the  land,  when  h^  agreed 
with  the  defendant  that  he  would  release  the  damages  if  the  defendant 
would  pay  him  for  the  land  a  price  to  be  fixed  by  person?  agreed  upon, 
and  the  defendant  has  offered  to  pay  the  price  and  tendered  the  money 
for  it  ?  Why  should  he  be  permitted  to  do  this  in  violation  of  his  con- 
tract ?  There  is  nothing  contrary  to  law  in  such  a  contract.  In  the  case 
of  North  &  W.  B.  R.  Co.  v.  Swank,  105  Pa.  St.  555,  we  sustained  such  a 
contract,  and  conipelled  the  owner  to  abide  by  it,  although  it  was  not  by 
any  means  so  precise  and  specific  as  this  one,  and  contained  no  express 
provision  releasing  damages,  and  although,  also,  in  that  case  the  land  of 
the  owner  was  taken,  whereas  here  it  is  not.  We  held  there  that '  an 
agreement  between  a  land  owner  and  a  railroad  company  to  sell  the  latter 
a  right  of  way  across  the  premises  of  the  former  covers  all  damages,  of 
whatsoever  sort,  suffered  by  the  land  owner, — all  for  which  he  is  legally 
entitled  to  compensation.'  In  the  present  case  there  is  an  express  pro- 
vision in  the  contract  that  the  payment  of  the  price  shall  release  '  all 
claims  of  every  character  that  the  owners  could  make.'  It  cannot  be  that 
the  owner  shall  be  permitted  to  refuse  payment  of  the  price,  and  then 
say,  '  The  price  has  not  been  paid,  and  therefore  I  am  not  bound.'  More- 
over, in  this  case  no  land  is  taken  by  the  defendant.  If  the  plaintiff 
chooses,  he  can  keep  his  land, — all  of  it, — but  it  cannot  be  tolerated  that 
he  shall  both  keep  his  land  and  recover  damages  contrary  to  his  agree- 
ment besides  ;  and  therefore  it  is  that  the  refusal  of  the  wife  to  join  in  the 
■deed  for  the  land  is  of  no  possible  consequence.  The  only  result  of  such 
refusal  is  that  a  conveyance  of  the  land  cannot  be  compelled  without  a 
tender  of  the  whole  price  for  a  deed  signed  by  the  husband  alone.  But 
here  there  is  no  question  of  compelling  a  conveyance  of  the  land.  The 
defendant  is  not  obliged  to  have  such  a  conveyance  in  order  to  make  out 
its  defense.  The  only  question  is,  shall  the  plaintiff  keep  his  contract? 
We  know  of  no  reason  why  he  should  not.  If  he  chooses  to  break  his 
contract,  and  refuse  to  receive  what  he  agreed  he  would  receive  for  his 
land,  with  a  release  of  his  consequential  damages.  He  can  keep  his  land, 
but  he  cannot  keep  his  laiid  and  recover  the  damages  both.  Ther^  is  no 
question  of  accord  and  satisfaction  in  the  case,  and  a  discussion  of  that 
question  is  without  relevancy."  Jones  v,  Pennsylvania  R.  Co.  (Pa.,  Oct, 
5,  1891,)  22  Atl.  Rep,  883. 


LlEBERMAN 

V, 

Chicago  &  South  Side  Rapid  Transit  R.  Co. 

{^Illinois  Supreme  Courts  March  24^  i8g2,) 

Eminent  Domain— Compensation — Inability  of  Parties  to  Agree* — Where 
an  issue  to  be  tried  is  merely  as  to  the  amount  of  compensation,  it  is  not 
necessary  to  offer  evidence  upon  the  trial  before  the  jury  in  support  of  an 
allegation  in  a  petition  for  condemnation  that  petitioner  and  defendant 
are  unable  to  agree  as  to  the  compensation,  for  while  by  Rev.  St.  chap.  47. 
§  2,  such  allegation  is  a  jurisdictional  requirement,  yet  going  to  trial  before 
a  jury,  without  first  submitting  the  preliminary  issue  as  to  the  right  to 
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institute  the  proceedings,  is  an  admission  that  the  suit  was  properly 
brought. 

Elevated  Railroads — Incorporation — Statutes.— Companies  for  the  con- 
struction of  elevated  railroads  may  be  organized  under  the  act  relating  to 
the  incorporation  of  railroad  companies,  notwithstanding  the  act.  April 
7,  1875,  (Rev.  St.  1 891.  chap.  32,  5  68)  authorizing  the  organization  of 
companies  for  the  purpose  of  constructing  elevated  ways  or  conveyors 
under  the  general  incorporation  law. 

Sanne— Right  to  Condemn  Land.-- Act  March  i,  1872,  (2  Starr  &  C.  Ann. 
St.  1907)  provides  for  the  mcorporation  of  associations  "  for  the  purpose 
of  constructing  and  operating  any  railroad  in  this  state,"  and  a  corpora- 
tion organized  for  the  purpose  of  building  a  railroad  between  certain 
points  has  a  right,  by  virtue  of  said  act,  to  condemn  land  in  the  process 
of  constructing  an  elevated  railroad  in  a  city. 

Amending  Condemnation  Petition — Date  forEstimating  Damages. —Where 
an  original  petition  for  the  condemnation  of  property  has  been  several  times 
amended  simply  for  the  purpose  of  giving  a  fuller  and  more  certain  descrip- 
tion of  the  property,  and  not  by  way  of  substituting  one  parcel  of  land  for 
another,  said  amendments  cannot  be  held  to  be  tantamount  to  the  filing 
of  a  new  petition  so  as  to  change  the  date  in  respect  to  which  the  com- 
pensation should  be  estimated,  and  the  evidence  as  to  the  value  of  the 
property  should  be  restricted  to  the  date  of  the  filing  of  the  original  peti- 
tion. 

Stipulation  of  Railroad —Effect  on  Damages. — Where  an  elevated  railroad 
in  condemnation  proceedings  stipulates  that  the  road  shall  only  carry 
passengers,  that  no  soft  coal  shall  be  used,  and  that  its  motive  power  shall  be 
equipped  with  the  best  modern  devices  to  render  it  smokeless  and  noise- 
less, etc.,  such  stipulations  should  be  considered  by  the  jury  in  assessing 
the  damages.. 

Appeal  from  Cook  County  Circuit  Court. 
Condemnation  proceedings. 
Moses  &  Pam,  far  appellant. 

E,  /.  Harkness,  Cooper  &  Gurley,  and  Wm,  Gametic  /r.,  {John 
P.   Wilson,  of  counsel,)  for  appellee. 

Bailey,  J. — This  was  a  petition  by  the  Chicago  *&  South 
Side  Rapid  Transit  Railroad  Company  to  condemn  certain 

lands,  lying  along  the  west  side  of  and  adjoining 
sutoMentof    ^^j^^  alley  running  north  and  south  between   State 

street  and  Wabash  avenue,  Chicago.  The  petition 
embraced  various  parcels  of  land  not  in  controversy  here; 
Abraham  Lieberman,  one  of  the  property  owners  whose  lands 
were  sought  to  be  condemned,  being  the  only  appellant. 
Lieberman's  property  consists  of  a  number  ot  lots  fronting 
on  State  street,  between  Fourteenth  and  Sixteenth  streets, 
and  running  back  to  the  alley,  viz.,  lots  having  a  frontage  of 
about  69  feet,  of  which  he  is  the  owner  in  fee;  also  lots  im- 
mediately adjoining  the  same  on  the  south,  having  a  frontage 
on  State  street  of  127  feet,  in  which  he  has  a  leasehold  inter- 
est  under  a  lease  expiring  May  i,  1897;  and  also  three  ether 
lots,  having  a  frontage  on  State  street  of  60  feet,  and  lying 
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south  of  the  foregoing,  and  separated  therefrom  by  an  inter- 
vening lot  25  feet  in  width,  and  on  which  he  has  a  leasehold 
interest  as  tenant  from  year  to  year.  The  strip  of  land 
sought  to  be  taken  from  the  rear  of  these  lots  adjoining  the 
alley,  for  right  of  way,  varies  in  width  from  20  to  25  feeu 
At  the  time  the  petition  was  filed,  Lieberman  was,  and  for 
several  years  prior  ^hereto  had  been,  extensively  engaged  irt 
the  business  of  buying,  selling,  and  dealing  in  old  iron,  and 
was  occupying  said  lots  for  carrying  on  said  business.  He 
claims  that  the  taking  of  said  strip  ofland  will  leave  the  por- 
tion of  his  premises  remaining  wholly  inadequate  to  the  re- 
quirements of  his  business,  and  that  he  should  be  allowed  as 
damages,  in  addition  to  the  value  of  the  land  tiiken,  the  de- 
preciation in  the  value  of  the  land  not  taken,  the  cost  of  the 
removal  of  his  business,  machinery,  fixtures,  and  stock  in 
trade  to  another  location,  and  compensation  for  the  interrup- 
tion of  his  business  during  such  removal.  The  cause  was 
tried  by  a  jury,  who,  after  having  heard  the  evidence  and 
vicTwed  the  premises,  awarded  certain  sums  of  money  to  the; 
owners  and  parties  interested  in  the  several  pieces  of  land 
taken  as  compensation  therefor,  but  in  each  case  found  that 
there  were  no  damages  to  the  portion  of  said  lots  not  taken. 
The  sum  thus  awarded  for  the  parts  of  the  lots  which  Lie- 
berman owned  in  fee,  taken  for  said  right  of  way,  was 
$5,748.75.  They  also  awarded  him,  for  improvements,  cost 
of  removal,  and  damages  to  business  on  lands  or  lots  owned 
or  occupied  by  him,  the  sum  of  $4,000.  The  court,  after 
denying^  Lieberman's  motion  for  a  new  trial,  gave  judgment 
in  accordance  with  said  verdict,  and  from  that  judgment  he 
has  appealed  to  this  court. 

It  is  strenuously  urged  that  the  compensation  and  damages 
are  inadequate,  and  that  for  that  reason  a  new  trial  should  be 
awarded.  As  is  not  unusual  in  cases  of  this  character,  the 
opinions  of  the  witnesses  as  to  the  value  of  the  land  taken, 
and  as  to  the  damages  to  the  land  not  taken  are  widely  diver- 
gent. The  evidence  adduced  on  behalf  of  the  appellant, 
taken  by  itself,  would  doubtless  have  warranted  a  larger 
award  ;  but,  when  all  the  evidence  is  considered  together, 
we  are  unable  to  say  that  substantial  justice  has  not  been 
done.  We  shall  not  undertake  the  useless  task  of  giving  in 
this  opinion  an  analysis  of  the  evidence,  but  shall  content  our- 
selves with  the  general  statement  that  we  have  examined  it 
with  care,  and  have  been  brought  to  the  conclusion  that  it 
supports  and  warrants  the  verdict.  A  number  of  legal  prop- 
ositions are  raised,  which,  so  far  as  we  deem  them  material, 
we  shall  proceed  to  notice. 

At  the  trial  before  the  jury,  no  evidence  seems  to  have 
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been  adduced  in  support  of  the  averment  of  the  petition  that 
SfU«aeeMto  ^^^  petitioner  was  unable  to  agree  with  Lieberman 
^^mpTaMtioa.  ^"^  the  Other  respondents  as  to  the  compensation 
to  be  paid  them  in  respect  to  the  property  proposed 
to  be  taken  ;  and  it  is  urg^ed  that  the  absence  of  such  evi- 
dence goes  to  the  jurisdiction  of  the  court,  and  that  the 
motion  by  Lieberman's  counsel,  made  at  the  close  of  the  pe- 
titioner's evidence,  to  dismiss  the  petition  for  want  of  juris- 
diction, should  therefore  have  been  sustained.  It  may  be 
admitted  that  an  averment,  in  the  petition  by  a  railway  com- 
pany to  condemn  land  for  right  of  way,  either  that  the  com- 
pensation to  be  paid  for  or  in  respect  to  the  propert}'^  sought 
to  be  appropriated  or  damaged  for  such  purpose  cannot  be 
agreed  upon  by  the  parties  interested,  or  that  the  owner  of 
the  property  is  incapable  of  consenting,  or  that  his  name  or 
residence  is  unknown,  or  that  he  isa  non-resident  ot  the  state, 
is,  by  the  second  section  of  the  eminent  domain  law,  made 
jurisdictional.  Rev.  St.  chap.  47,  §  1  ;  Reed  v,  Ohio  &  M. 
R.  Co.,  126  111.  48,  36  Am.  &  Eng.  R.  Cas.  234;  Chaplin  zk 
Highway  Com'rs.  129  111.  651.  But,  while  this  is  so,  the 
question  of  the  right  of  the  petitioner  to  maintain  its  petition 
was  not  before  the  jury,  and  was  a  matter  with  which  they 
had  no  concern.  In  condemnation  cases  the  jury  is  impan- 
eled merely  to  ascertain  and  report  the  just  compensation 
to  the  owner  of  the  property  sought  to  be  taken  or  dam- 
aged.  This  is  apparent  from  the  form  of  their  oath  as  pre- 
scribed by  section  8,  and  by  the  terms  of  their  verdict  as 
required  by  section  9,  of  the  eminent  domain  law.  The  ques- 
tion of  the  right  to  condemn  is  preliminary,  and  is  for  the 
court,  and  must  be  determined  in  favor  of  the  petitioner  be- 
fore the  right  to  have  a  jury  impaneled  to  fix  the  compensa- 
tion can  arise.  The  property  owner  has  the  undoubted  right 
to  controvert  the  petitioner's  right  to  condemn,  and  when 
he  does  so  the  burden  is  thrown  on  the  petitioner  to  maintain 
its  right  by  proper  proofs.  But  where  the  property  owner 
fails  to  make  such  contest  in  any  proper  manner  the  right  to 
condemn  will  be  deemed  to  be  admitted,  leaving  the  amount 
of  the  compensation  to  be  awarded  as  the  only  matter  in 
controversy.  Thus,  in  this  case,  Lieberman  was  at  liberty 
to  controvert  the  averment  of  the  petition  that  the  petitioner 
was  unable  to  agree  with  him  as  to  the  compensation  to  be 

Eaid  in  respect  to  the  property  sought  to  be  taken,  and  if  he 
ad  done  so  the  burden  would  have  been  thrown  on  the 
petitioner  to  prove  said  averment  in  order  to  establish  its 
right  to  condemn ;  but  the  evidence  on  this  question  would 
have  been  addressed  to  the  court,  and  the  issue  thus  raised 
would  have  been  one  which,  in  the  ordinary  course  of  pro- 
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cedure,  should  have  been  determined  before  a  jury  could  be 
called.  This  rule  of  practice  was  considered  in  Ward  v. 
Minnesota  &  N.  \V.  R.  Co.,  119  111.  287,  where,  after  verdict 
of  the  jury, assessing  compensation,  it  was  objected  that  no 
evidence  of  the  corporate  existence  of  the  petitioner  had 
been  adduced  at  the  trial.  In  overruling  that  objection,  we 
said :  **  No  question  is  made  as  to  the  form  or  sufficiency  of 
the  petition,  but  it  is  objected  no  proof  was  made  on  the  trial 
that  petitioner  was  either  a  de  jure  or  de  facto  corporation  ; 
and  it  is  insisted  that  the  omission  to  make  such  proof  is  fatal 
to  the  present  condemnation  judgment.  *  *  *  ^^^^1^,  ^^. 
Defendant  waived  the  making  of  such  proof  by  go-  padtyto  su«. 
ing  to  trial  on  the  merits  of  the  controversy, 
without  objection.  Even  if  proof  is  required  to  be  made  of 
the  formal  allegations  of  the  petition,  such  proof  is  addressed 
to  the  court,  and  not  to  the  jury.  Whether  the  petitioner  in 
such  cases  is  a  corporation,  ana  is  authorized  to  exercise  the 
right  of  eminent  domain,  is  a  question  to  be  determined  by 
the  court,  and  with  which  the  jury  have  no  concern.  It  is 
a  preliminary  question  ;  and  if  the  land  owner  goes  to  trial 
on  the  merits,  without  requiring  such  proof  to  be  made,  it 
will  be  understood  he  waives  the  making  of  the. proof,  and 
admits  the  capacitv  in  which  the  petitioner  sues.  The  fact 
that  no  formal  answer  may  be  required  t6  be  made  to  the 
petition,  under  the  practice  that  prevails  in  this  state,  would 
not  prevent  defendant  from  objecting  that  petitioner  shall 
not  proceed  to  ascertain  the  compensation  to  be  paid  until 
proof  is  made  it  is  a  corporation,  either  de  jure  or  de  facto^ 
under  the  law,  and  as  such  is  authorized  to  exercise  the  right 
of  eminent  domain.  In  this  case  defendant  went  to  trial  on 
the  merits,  without  objection  as  to  the  right  of  petitioner  to 
condemn  his  land  for  public  purposes,  and  he  will  be  held  to 
have  waived  the  necessity  ot  making  proof  of  such  right.*' 
In  the  present  case,  not  only  was  no  objection  made  to  the 
petitioner's  proceeding  to  ascertain  the  compensation  to  be 
paid  because  of  its  not  having  established  its  right  to  con- 
demn, but  Lieberman's  counsel  came  and  entered  their  ap- 
pearance in  writing,  and  by  the  same  instrument  expressly 
requested  a  trial  by  jury  as  by  law  provided.  They  then 
took  part,  without  objection,  in  the  impaneling  of  the  jury, 
and  the  submission  to  them  of  the  question  of  fixing  the 
amount  of  compensation  to  be  paid  their  client,  and  contested 
that  question  on  the  merits.  By  so  doing,  they  waived  all 
contest  as  to  the  petitioner's  right  to  condemn,  and  thereby 
impliedly  admitted  such  right;  and  they  cannot  now  be  per- 
mitted, on  being  disappointed  as  to  the  amount  of  the  jurj's 
award,  to  retrace  their  steps,  and  contest  questions  which 
were  clearly  preliminary  to  a  jury  trial. 
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It  is  next  contended  that  the  court  erred  inadmittingin  evi- 
dence  to  the  jury  the  petitioner's  articles  of  incorporation, 
on  the  ground  that  the  petition  was  filed  to  condemn  land 
for  the  right  of  way  for  an  elevated  railroad,  and  that  said 
articles  of  incorporation  did  not  authorize  the  petitioner  to 
build  such  a  railroad.  We  might  well  apply  to  this  objec- 
tion, also,  the  answer  made  to  the  last  preceding  one.  By 
going  to  trial  before  the  jury  without  contesting  the  peti- 
tioner's right  to  condemn  for  the  purposes  set  forth  in  the 
petition,  the  respondent  admitted  such  right,  and  the  admis- 
sion in  evidence  of  said  articles  of  incorporation  could  have 
occasioned  him  no  prejudice. 

But  we  are  of  the  opinion  that  said  articles  of  incorpora- 
tion are  sufficient  to  authorize  the  petitioner  to  build  an 
An  wut-  elevated  railroad,  and  that  they  were  properly  ad- 
iairtoeie-  mitted  in  evidence.  Said  articles  of  incorpora- 
T»ud  Mil-  tion  bear  date  January  4,  1888,  and  said  incorpo- 
roads.  ration   seems   to   have   been  formed  under  and  in 

pursuance  of  the  act  to  provide  for  the  incorporation  of 
railroad  companies  approved  March  i,  1872.  2  Starr  &  C. 
St.  p.  1907.  Said  articles  declare  it  to  be  the  purpose  of  said 
corporatioA  to  construct  a  "  railroad  "  from  a  point  on  the 
north  line  of  Van  Buren  street,  Chicago,  to  a  point  on  the 
Indiana  state  line  ;  but  nothing  is  said  as  to  whether  the  pro- 
posed **  railroad  "  is  to  be  an  ordinary  railroad,  built  upon 
the  surface  of  the  earth,  or  one  to  be  built  at  an  elevation 
above  the  surface.  It  is  contended,  therefore — Firsts  that 
said  articles,  by  their  terms,  apply  only  to  a  surface  railroad; 
and,  secondly,  tnat  the  statute  under  which  the  incorporation 
was  formed  contemplates  the  organization  of  railroad  com- 
panies ^nly  for  the  construction  of  ordinary  surface  rail- 
roads. To  this  view  we  are  unable  to  assent.  The  first  sec- 
tion of  the  act  authorizes  the  organization  of  corporations 
**  for  the  purpose  of  constructing  and  operating  any  railroad 
in  this  state/'  and  said  'articles  of  incorporation  provide  for 
the  construction  of  a  **  railroad  "  between  two  specified 
termini.  We  are  able  to  perceive  no  reason  why  the  word 
"  railroad,"  as  here  used,  should  not  be  construed  to  apply  to 
elevated  railroads  as  well  as  to  any  others.  While  most  rail- 
roads, for  obvious  reasons,  are  so  construoted  as  to  make 
their  grade  conform  as  nearlv  as  practicable  to  that  of  the 
earth's  surface,  yet  it  is  a  fact,  with  which  every  one  is 
familiar,  that  they  are  sometimes  constructed  wholly  beneath 
the  surface,  and  sometimes  upon  an  elevation  above  the  sur- 
face. It  is  also  a  mntter  of  common  knowledge  that  an  ordi- 
nary surface  railroad  may  and  often  does,  in*  different  parts 
of  its  line,  run  through  tunnels  excavated    beneath  the  sur- 
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face,  or  upon  structures  so  built  as  to  elevate  it  above  the  sur- 
face. But  it  has  never  been  supposed  that,  where  they  run 
beneath  or  above  the  surface,  they  are  any  the  less  entitled 
to  the  name  of  "-railroads.*'  Nor  does  the  fact  that  a  rail- 
road is  wholly  underground  or  wholly  raised  above  the  sur* 
face  make  it  any  the  less  a. railroad. 

The  term  "railroad,"  as  used  in  the  act  of  1872,  is  clearly- 
broad  enough  to  include  an  elevated  railroad ;  and  we  think 
the  legislature  clearly  intended  to  use  the  word 
in  a  sense  sufficiently  broad  and  general  to  in-  ^rJ**i.^J[^nI** 
elude  railroads  of  that  character.  The  same  ro»dg." 
word,  when  used  in  the  petitioner's  articles  of  in- 
corporation, must  be  deemed  to  be  used  in  a  sense  equally 
general.  The  petitioner,  then,  by  its  incorporation,  became 
authorized  to  construct  a  railroad  between  the  designated 
points;  and  the  authority  thus  obtained  included  ex  vi 
termini,  that  of  constructing  an  elevated  railroad.  A  ques- 
tion of  construction,  hearing  a  close  analogy  to  the  one  we 
are  here  considering,  arose  in  Bishop  v.  North,  1 1  Mees.  & 
W.  418.  There  a  statute  passed  in  1792,  and  long  before 
steam  railroads  had  an  existence,  provided,  in  substance,  that 
in  case  the  proprietor  of  any  manor  or  estate  containing  any 
mines  of  coal  or  other  minerals  should  find  it  expedient  or 
necessary  to  make  any  railway  or  road  to  carry  his  coals, 
etc,  over  the  lands  of  any  other  person,  it  should  be  lawful 
for  him  to  make  such  railway  or  road  ;  he*  first  paying  or 
tendering  satisfaction  for  the  damages  to  be  thereby  oc- 
casioned to  such  lands.  In  1843  ^he  question  arose  whether^ 
under  that  act,  a  railway  could  be  built  over  the  lands  of  an- 
other, on  which  steam  cars  and  engines  were  to  be  used ;  it 
being  contended  that  railways  which  required  locomotive 
engines  were  not  and  could  not  have  been  contemplated  by 
said  act;  no  such  railway  being  then  in  existence.  The  court 
in  holding  that  the  act  included  steam  railways,  said  :  "The 
power  given  by  the  act  is  to  make  any  railway,  and  it  is  not 
shown  that  the  term  '  railway  *  has  any  definite  meaning,  re- 
quiring it  to  be  made  on  a  level ;  and  I  cannot  think  it  can  be 
qualified  by  showing  that  at  the  time  of  the  passing  of  the 
act  a  particular  species  of  railway  unlike  the  one  contem- 
plated, was  in  use.  The  power  is  general,  to  make  railways 
over  the  lands  or  grounds  of  any  person  or  persons,  making 
satisfaction  for  the  damages  to  be  occasioned  thereby."  In 
City  of  Chicago  v.  Evans,  24  111.  52,  a  question  arose  upon 
the  construction  of  an  act  which  provided  that  all  railway 
companies  incorporated  under  the  laws  of  this  state  should 
have  power  to  makd  contracts  or  arrangements  with  each 
other,  or  with  railroad  companies  in  other  states,  for  leasing 
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or  running  their  roads,  or  any  part  thereof ;  the  question  be- 
ing whether  said  act  was  broad  enough  to  include  horse  rail- 
roads. In  deciding  that  question  in  the  affirmative,  it  was 
said  :  **  That  act,  in  terms,  applies  to  all  railroads  organized 
or  incorporated  under,  or  which  may  be  incorporated  or  or- 
ganized under,  the  authority  of  the  laws  of  this  state;  and 
it  provides  that  they  shall  have  the  power  to  make  such  con- 
tracts and  arrangements  with  each  other  for  leasing  or  running 
their  roads,  or  any  part  thereof,  also  the  right  of  connecting 
with  each  other,  on  such  terms  as  shall  be  mutually  agreed 
upon  by  the  companies  interested.  This  language  is  mani- 
festly sufficiently  comprehensive  to  embrace  horse  railways  as 
well  as  railroads  whose  cars  are  propelled  by  steam  or  other 
power ;  as  well  roads  authorized  to  transport  pas- 
sengers only  as  roads  authorized  to  transport  passengers 
and  freight  by  other  power.  The  language  of  the  enactment 
embraces  all  roads  then  organized,  as  well  as  those  which 
might  afterwards  become  so,  and  the  act  makes  no  distinc- 
tion or  reservation  as  to  the  character  of  the  railroad."  See 
also,  Clinton  ?'.  Clinton  &  L.  H.  R.  Co.,  37  Iowa,  61  ;  Oler  v. 
Baltimore  &  R.  R.  Co.,  41  Md.  583;  New  York  Cable  Co.  v. 
jMavt)r,  etc.,  of  N.  Y.,  104  N.  Y.  i  ;  Bulton  v.  Short  Route 
R.  Transfer  Co.,  (Ky.),  32  Am,  &  Eng.  R.  Cas.  256.  Under 
these  authorities,  it  cannot  be  doubted  that  the  act  of  1872, 
which  provides  for  the  incorporation  ot  companies  "  for  the 
purpose  of  constructing  and  operating  any  railroad  in  this 
state,"  applies  to  elevated  railroads,  and  that  the  petitioner, 
being  incorporated  under  that  act,  with  authority  to  con- 
struct a  railroad,  without  qualification  or  limitation  as  to  its 
character,  is  authorized  to  construct  an  elevated  railroad. 

Nor  are  we  able  to  see  that  the  question  is  materially  af- 
fected by  the  provisions  of  the  **  Act  in  regard  to  elevated 
ways  or  conveyors,"  approved  April  7,  1875.  2  Starr  &  C.  St. 
p.  1877.  If  that  act  was  intended  to  have  any  reference  to 
elevated  railroads,  which  we  think  to  be  extremely  doubtful, 
the  articles  of  incorporation  in  this  case  are  in  full  compli- 
ance, with  the  terms  of  that  act,  as  the  only  require- 
ment of  that  act  applicable  thereto  is  the  one  which 
provides  that  the  articles  of  incorporation  of  com- 
panies organized  for  the  purpose  of  constructing  an  ele- 
vated way  or  conveyor  shall  state  the  places  from  and  to 
which  it  IS  proposea  to  construct  the  same.  This  the  articles 
of  incorporation  in  question  do.  Nor  does  the  question  seem 
to  be  affected  by  the  fact  that  the  act  in  regard  to  elevated 
ways  and  conveyors  authorizes  the  organization  of  com- 
panies for  that  purpose  under  the  provisions  of  chapter  32 
of  the  Revised  Statutes.       It  does  not   require   that  they 
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should  be  organized  under  that  chapter,  but  merely  provides 
that  they  may  be  so  organized  ;  and,  if  an  jelevated  way  was 
intended  to  include  an  elevated  railroad,  there  seems  to  be 
nothing  in  the  act  which  prohibits  the  organiza- 
tion of  companies  for  the  purpose  of  building  Yttotisi^!'^ 
such  elevated  railroads  under  the  act  in  relation 
to  the  incorporation  of  railroad  companies.  The  only  limi- 
tation in  the  act  of  1875  is  that  the  articles  of  incorporation 
shall  state  the  termini  of  the  proposed  elevated  way, — a 
statement  which  is  also  required  by  the  act  in  relation  to  the 
incorporation  of  railroad  companies,  and  which  was  com- 
plied with  in  the  petitioner's  articles  of  incorporation. 

It  is  nextur^ed  that  the  court  erred  in  limiting  the  evidence 
of  the  value  ofthe  property  to  be  taken,  and  of  the  damages 
to  the  property  not  taken,  to  October  18,  1888,  the 
date  of  filing  the  original  petition,  instead  of  Sep-  fo^pemion! 
tember  8,  1890,  the  date  of  the  last  amendment  to 
the  petition.  It  is  true  the  petition  was  several  times  amended 
in  respect  to  the  description  of  the  property  sought  to  be  con- 
demned, but  we  think  it  to  be  sufnciently  evident  that  said 
amendments  wpre  in  the  direction  of  giving  a  fuller  and  more 
certain  description  of  said  property,  and  not  by  way  of  sub- 
stitution of  one  parcel  of  fanci  for  another.  It  seems  to  be 
plain  that  the  property  described  in  the  amended  petition^ 
and  actually  condemned,  was  the  same  property  attempted 
to  be  described  in  the  original  petition ;  ana  an  amendment 
in  the  direction  of  giving  a  fuller,  or  even  a  more  accurate, 
description,  so  long  as  there  is  no  attempt  to  substitute  other 
property  for  that  originally  described,  cannot  be  held  to  be 
tantamount  to  the  filing  of  a  new  petition,  so  as  to  change  the 
date  in  reject  to  which  the  compensation  should  be  es- 
timated. We  think  the  court  properly  restricted  the  evi- 
dence of  value  to  the  date  of  filing  the  original  petition,  under 
the  rule  laid  down  in  Commissioners  v.  Dunlevy,  91  III.  49. 

At  the  trial  the  counsel  for  the  petitioner  was  permitted^ 
against  the  objection  and  exception  of  the  respondent,  to  read 
in  evidence  to  the  jury  a  stipulation  by  the  peti- 
tioner, entered  into  in  pursuance  of  resolutions  of    f,^2«tio»« 
the  petitioner's  board  of  directors  to  the  same  effect, 
that  the  railroad  to  be  constructed  upon  the  premises  sought 
to  be  condemned  should  be  used  and  operated  subject  to  the 
following  conditions :    (i)  That  it  should   be  used  only  for 
passenger  traffic  ;  (2)  that  no  soft  or  bituminous  coal  should 
be  used  or  burnea  in   the  locomotives  hauling  trains  upon 
said  road,  or  in  heating  the  cars  running  upon  said  road ;  and 
(3)  that  the  motive  power  should  be  fully  equipped  with  the 
best  modern  devices  calculated   to  render  it  noiseless  and 
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smokeless,  and  to  prevent  the  discharge  of  cinders  and  sparks. 
The  admission  in  evidence  of  this  stipulation  is  assigned  for 
error.  We  are  of  the  opinion  that  it  was  properly  admitted. 
That  the  stipulation  was  executed  on  behalf  of  the  petitioner, 
by  competent  authority,  cannot  be  questioned,  as  it  was  ac- 
companied by  a  certified  copy  of  the  resolutions  of  the  peti- 
tioner's board  of  directors,  expressly  authorizing  its  execution. 
In  its  subject  matter,  also,  it  is  a  stipulation  which  it  was 
competent  for  the  petitioner  to  make.  The  terms  of  the  pe- 
titioner's articles  of  incorporation  are  general,  and  under 
them,  the  necessary  consent  of  the  municipal  authorities  of 
Chicago  being  first  obtained,  any  structure  properly  embraced 
within  the  general  designation  of  a  "  railroad  "  could  be  built, 
and  such  railroad  could  be  used  for  any  of  the  purposes  to 
which  such  structures  could  appropriately  be  applied.  It 
could  be  used  for  the  transportation  of  passengers  only,  or  of 
freight  only,  or  of  both  ;  and  the  petitioner,  so  far  as  was  con- 
sistent with  due  care  for  the  rights  and  safety  of  others,  would 
be  at  liberty  to  select  such  machinery  and  appliances,  and 
make  use  of  such  fuel,  as  it  should  see  proper.  Manifestly 
the  damages  to  abutting  property  owners  consequent  upon 
the  construction  and  operation  ot  such  railFoad  would  to  a 
very  considerable  degree  depend  upon  the  nature  of  the  road, 
the'purposes  to  which  it  was  to  be  applied,  the  mode  in  which 
it  was  to  be  constructed,  the  character  of  its  machinery  and 
appliances,  and  the  fuel  to  be  used.  So  long  as  the  petitioner 
retained  the  broad  discretion  conferred  by  its  charier,  proi>- 
erty  owners,  whose  property  would  be  damaged  by  the  con- 
struction  and  operation  ot  the  road,  would  have  a  right  to 
have  their  damages  estimated  with  reference  to  any  use  to 
which  the  petitioner,  under  its  charter,  would  be  at  liberty 
to  apply  its  railroad  when  built.  But  the  petitioner  is  in  fact 
proposing  to  build  a  road  to  be  used  for  passenger  traffic  only, 
and,  with  a  view  of  making  it  as  inoffensive  as  possible  to  ad- 
joining property  holders,  it  is  willing  to  abandon  its  right  to 
burn  bituminous  coal,  and  to  bind  itself  perpetually  to  provide 
and  make  use  of  the  best  modern  appliances  calculated  to 
render  its  road  noiseless  and  smokeless,  and  to  prevent  the 
escape  of  sparks  and  cinders ;  and  it  had,  therefore,  a  right 
to  limit  and  bind  itself  in  these  respects  by  the  resolutions  of 
its  board  of  directors,  and  by  a  stipulation  executed  in  pur- 
suance of  such  resolutions.  By  the  stipulation,  it  abandons 
the  exercise  of  its  franchises  contrary  to  the  mode  stipulated, 
and  its  scheme  is  thus  narrowed  and  definitely  limited.  The 
rights  which  it  seeks  to  obtain  by  condemnation  can  be  used 
and  exercised  only  in  subordination  to  the  terms  of  the  stip- 
ulation.   This  being  so,  it  had  a  right  to  lay  before  the  jury 
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the  exact  scheme  in  pursuance  of  which  its  railroad  is  to  be 
built  and  operated,  and  to  have  the  facts  thus  presented  taken 
into  consideration  in  assessing  the  damages  to  the  property 
not  taken. 

Various  errors  are  assigned  upon  the  rulings  ot  the  court 
in  the  instructions  to  the  jury.  Several  of  the  points  thus 
raised  are  disposed  of  by  what  has  already  been  said.  As  to 
the  other  points  made,  all  we  think  it  necessary  to  say  is  that 
we  have  examined  them  with  care,  and  have  duly  considered 
the  suggestions  of  counsel  in  relation  thereto,  and  that  we 
find  none  of  them  well  taken.  Nor  do  any  of  them  seem  to 
be  of  sufficient  importance  to  warrant  our  extending  this  opin- 
ion  by  noticing  them  in  detail. 

On  the  whole  record,  we  are  of  the  opinion  that  no  material 
error  is  shown,  and  the  judgment  of  the  circuit  court  will 
therefore  be  affirmed. 

Emtnent  Domain— Certiorari  to  Review  an  Order  Appointing  Commission- 
ers—Effort to  Purchase. — On  certiorari  to  review  an  order  appointing  com- 
missioners for  the  condemnation  of  land  under  the  general  railroad  law,  if 
it  appear  that  a  bona  fide  reasonable  effort  to  purchase  has  not  been  unsuc- 
cessfully made  by  the  petitioning  company,  although  the  owner  was  acces- 
sible and  competent  to  sell,  the  order  will  be  set  aside,  and  on  such  a  cer- 
tiorari,  if  it  appear  that  the  petitioning  company  knew  the  name  of  the 
owner  of  the  land,  and,  in  its  application  for  appointment  of  commissioners, 
did  not  give  the  name  of  such  owner,  but  named  as  owner  another  person 
known  by  it  not  to  have  any  interest  in  the  land,  the  order  appointing  com- 
missioners will  be  set  aside  at  the  instance  of  the  real  owner  and  the  person 
named  as  owner.    Chambers  v,  Carteret  &  S.  R.  Co.,  54  N.  J.  L.85. 

^Time  asto  Which  Damages  are  to  be  Estimated.— Under  a  statute  (2  Comp. 
Laws  Utah,  §  3852)  providing  that  in  proceedings  to  condemn  land  for 
railroad  purposes,  the  damages  "  shall  be  deemed  to  have  accrued  at  the 
date  of  the  summons,"  in  an  action  commenced  by  summons  against  a 
trustee  in  a  trust  deed,  to  which  the  owner  of  the  land  sought  to  be  taken 
subsequently  became  a  party  defendant  by  amendment  and  voluntary  ap- 
pearance, held,  that  the  damages  should  be  estimated  from  the  date  of 
his  appearance.  The  court  said  :  "  This  is  a  suit  to  condemn  right  of  way 
for  a  railroad.  It  was  commenced  originally  against  Bacon  alone  as  trustee, 
and  summons  issued  December  24, 1889.  Afterwards,  August  25, 1890.  the 
Mitchells  were  made  parties  by  stipulation,  and  they  appeared  without 
summons.  Trial  was  had  February  25,  1891,  and  judgment  in  favor  of  de- 
fendants Mitchell  for  $1,975  and  costs  and  the  value  of  the  fence,  $325.  The 
evidence  showed  Mitchells  owned  the  land,  and  Bacon  had  no  interest  in 
it  only  as  trustee  in  a  trust  deed  to  secure  the  payment  of  a  loan  of  $5,600. 
This  was  evidenced  by  a  trust  deed  in  the  usual  form.  There  is  no  com- 
plaint that  damages  assessed  are  too  high ;  but  the  plaintiff  and  a(>- 
pellant  complains  of  the  instruction  of  the  court  to  the  eflfect  that  the 
value  of  the  land  and  estimation  of  damages  should  be  made  as  of  the 
date  of  August  25,  1890,  and  contends  that  the  value  of  the  land  and  esti- 
mation of  damages  should  have  been  made  as  of  the  date  of  the  summons. 
— December  24,  1889.  We  think  the  instruction  was  right.  The  Mitch- 
ells were  the  only  persons  entitled  to  damages.  Bacon  had  no  interest  in 
the  damages  whatever,  and  was  properly  a  party  for  the  purpose  of  seeing 
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that  the  security  for  the  loan  he  represented  was  not  impaired.  If  dam- 
ages had  been  allowed  him,  the  Mitchells  would  have  been  entitled  to  re- 
ceive the  full  amount  thereof  credited  on  their  indebtedness.  For  prac- 
tical purposes,  under  the  eminent  domain  statutes  of  this  territor\',  they 
were  the  owners  ;  and  the  condemnation  of  the  land  by  a  proceeding  in 
which  they  were  not  parties  would  have  been  of  no  avail,  and  would  have 
given  the  plaintiff  company  no  right  to  enter  upon  the  land  and  use  it  for 
the  construction  01  their  railway.  Hence  they  were  necessary  parties  to 
the  proceedings  of  condemnation.  2  Comp.  Laws  Utah,  §  3852,  provides 
that  the  damages  '  shall  be  deemed  to  have  accrued  at  the  date  of  the 
summons,'  Summons  was  issued  against  Bacon  alone  on  December  34, 
1889.  on  a  complaint  against  him  alone,  and  afterwards  the  complaint  was 
amended  so  as  to  make  the  Mitchells  parties,  and  on  August  25,  1890,  they 
appeared  and  answered  by  stipulation  without  summons.  If  they  had  not 
appeared,  it  would  have  been  necessary  to  have  issued  summons  to  them 
to  make  them  parties,  and  their  damages  under  the  statute  would  have 
accrued  as  of  the  date  of  the  summons  against  them.  It  was  for  the  ben- 
efit of  the  plaintiff  that  they  appeared  without  summons,  and.  because 
they  did  that,  is  it  reasonable  that  they  waived  their  right  to  have  their 
damages  assessed  according  to  law. ^  These  views  need  no, authority  in 
their  support ;  they  are  rudimentary."  Oregon  Short  Line  &  U.  N.R.Co. 
V.  Mitchell  (Utah,  Sept.  12.  1891.)  27  Pac.  Rep.  693. 

In  proceedings  for  the  condemnation  of  land  for  railroad  purposes 
under  the  statutes  of  Idaho,  the  value  of  the  land  at  the  time  it  is  taken 
is  the  measure  of  damages,  and  it  is  error  to  admit  evidence  of  value  at 
time  of  trial.  Where,  however,  one  witness  stated  the  basis  of  his  esti- 
mate of  damages  to  be  the  value  of  land  at  the  time  of  the  trial,  and  several 
others  stated  that  their  estimate  was  based  upon  the  value  at  the  time  of 
the  taking,  and  the  court  repeatedly  charged  the  jury  that  the  value  of 
the  property  at  the  time  of  the  taking  was  the  true  basis,  the  refusal  of 
the  court  to  strike  out  the  testimony  of  such  first  witness,  held  not  to 
be  reversible  error  Spokane  &  P.  R.  Co.  v.  Lieuallen  (Idaho,  April  i, 
1892,)  29  Pac.  Rep.  854. 

In  a  proceeding  under  sections  6448,  6449,  Ohio  Rev.  St.,  by  an  owner 
of  land  wrongfully  occupied  by  a  railroad  company,  to  compel  the  com- 
pany to  appropriate  and  pay  for  the  same,  the  measure  of  compensa- 
tion is  the  value  of  the  land  at  the  time  it  is  assessed  in  the  proceeding. 
Pittsburgh  &  W.  R.  Co.  v.  Perkins  (Ohio.  April  26,  1892,)  31  N.  E.  Rep. 
350.  And  see  generally  as  to  time  as  to  which  damages  are  to  be  com- 
puted in  eminent  domain  proceedings,  Chicago  M.  &  St.  P.  R.  Co.  7/.  Ran- 
dolph Town-site  Co.  (Mo.)  47  Am.  «  Eng.  R.  Cas.  118,  note  128. 

Effect  of  Omiuion  of  Notice  to  Occupant  of  Land. — The  written  notice 
to  the  actual  occupant  of  land,  a  part  of  which  is  condemned  for  railroad 
purposes,  required  by  paragraph  1209,  Kansas  Gen.  St.  1889,  is  not  part  of 
the  condemnation  proceedings,  and  the  failure  to  give  that  notice  does 
not  invalidate  such  proceedings.  The  railroad  company  which  fails  to  give 
such  a  notice  before  commencing  the  construction  of  their  line  of  road 
over  the  land  actually  occupied  is  liable  for  all  damages  occasioned  by 
their  failure  to  do  so.  The  court  said  :  "  It  is  said  that  the  failure  of  the 
railway  company  to  serve  written  notice  on  a  tenant  of  the  owners,  who 
was  in  actual  possession  of  the  land,  invalidates  the  proceedings,  it  being 
admitted  that  no  such  notice  was  ever  served.  In  the  first  place,  the  sec- 
tion that  requires  such  notice  to  be  served  is  no  part  of  the  condemnation 
proceedings.  Hunt  v.  Smith,  9  Kan.  137 ;  Missouri  River  S.  F.  &  G.  R. 
Co.  V,  Shepard,  Id.  647 ;  Chicago  K.  &  W.  R.  Co.  v.  Grovier,  41  Kan.  685, 
39  Am.  &  E.  R.  Cas.  146 ;  Chicago  K.  &  W.  R.  Co.  v,  Abbott  ,44  Kan.  tyo. 
Admitting  that  it  is  absolutely  required  to  be  given  before  the  con- 
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struction  is  commenced,  then  it  would  only  aflect  the  questions  of  dam- 
ages occasioned  by  their  failure  to  do  so.  It  is  said  in  the  case  of  Rail- 
road Co.  V,  Shepard  that  the  object  of  such  a  notice  *  is  to  inform  the 
occupant  that  the  company  is  about  to  commence  work,  so  that  he  may- 
prepare  his  fences,  so  as  to  confine  his  stock  and  preserve  his  crops.'  It 
is  perfectly  evident  that  this  question  does  not  affect  in  any  manner  the 
validity  of  the  condemnation  proceedings.  Such  a  notice  is  required 
under  the  general  roa3  law  of  the  state,  but  it  has  been  held  that  the  want 
of  it  is  not  a  jurisdictional  defect."  Chicago,  K.  &  N.  R.  Co.  2/.  Gries- 
ser  (Kan.,  May  7,  1892,)  29  Pac.  Rep.  1082. 


GORGAS 

Philadelphia,  Harrisburg  &  Pittsburg  R.  Co. 
(^144  Pa,  St.  /.) 

Eminent  Domain— Damages— Deprivation  of  Certain  Privileges.— In  esti- 
mating the  damage  arising  from  the  taking  of  a  strip  of  plaintiff's  land 
for  the  construction  of  a  railroad,  interference  with  the  plaintiff's  access  to 
a  watering  place  for  his  cattle  on  the  farm  of  another  across  the  highway 
from  his  own.  farm,  and  in  which  watering  place  he  had  no  right  or  any 
right  of  access  thereto  that  was  not  common  to  the  public,  such  cutting 
on  of  access  to  the  watering  place  will  not  be  considered  as  an  element  of 
damages. 

Set-off  of  Special  Benefits— Location  of  Station.— Where  a  plaintiff  de- 
rived special  advantages  by  reason  of  the  construction  of  a  railroad,  (such 
as  the  location  of  a  station  near  his  land,)  such  advantages  may  be  set  off 
as  against  actual  disadvantages  to  his  property  and  the  question  of  special 
advantages  is  one  for  the  jury. 

Instructions  on  Question  of  Damages— View  of  Land.— It  was  not  error  for 
the  court  to  instruct  the  jury  who  had  viewed  the  land  that  "the  state- 
ments of  witnesses  who  have  testified  must  be  considered  by  them,  yet 
they  were  not  bound  to  be  controlled  thereby  if  their  own  examination  of 
the  premises  led  to  a  different  conclusion,"  when  taken  in  connection 
with  the  portion  of  the  chs^ge  immediately  following:  "  You  are  to  judge 
of  the  amount  of  damages  suffered  by  the  plaintiff  from  the  inspection  you 
made  of  the  premises,  as  well  as  from  the  opinions  of  others  who  have 
made  an  examination,  and  you  gave  their  opinions  under  oath.  What  you 
saw  on  the  ground,  therefore,  and  what  you  should  have  heard  from  the 
witness  stand,  should  be  the  basis  of  vour  conclusion," 

Competency  of  Witnesses  as  to  Market  value.— One  who  has  no  knowledge 
of  the  market  value  of  land  in  the  immediate  neighborhood  of  the  land 
sought  to  be  taken  in  condemnation  proceedings  is  not  a  competent  wit- 
ness to  testify  to  the  damage  done  to  the  land  from  the  construction  of  a 
railroad.  But  one  who  knows  the  land,  although  he  lives  several  miles 
away  and  has  acted  as  a  viewer  appointed  by  the  court  in  estimating  the 
damages  to  it,  is  competent  to  give  his  opinion  on  the  question  of  dam- 
ages. 

Appeal    from    Cumberland   County   Court  of  Common 
Pleas.     Trespass. 

51  a.  &  E.  R.  Cas.— 38 
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The  defendant  company  took  land  belongings  to  plaintiff 
iR  the  construction  of  its.  road.  From  the  award  of  the  view- 
ers finding  $2,000  damages  plaintiff  appealed,  and  the  court 
ordered  the  case  to  be  put  at  issue  in  an  action  of  trespass. 

D.  M,  Graham  and  /^  E,  BeltzJiocn'cr,  for  appellant. 

J.  IV.  Weici'i,  for  appellees. 

Paxson,  C.  J. — The  defendant  company  took  about  five 
acres  of  the  plaintiff's  land  in  the  construction  of  its  road. 
The  jury  appointed  by  the  court  below  to  assess  the  dam- 
ages awarded  him  the  sum  of  $2,000.  From  this  award  he 
appealed  to  the  common  pleas,  with  the  result  of  a  verdict  in 
his  favor  of  $2,885.  He  is  still  dissatisfied,  and  has  entered 
an  appeal  to  this  court,  alleging  a  number  of  errors  upon  the 
trial  below. 

The  first  point  was  intended  to  define  the  **  just  measure 
of  damages."  It  contains  eleven  paragraphs,  in  each  of 
which  is  a  distinct  subject  for  the  consideration  of 
lumue!^^  the  jury  in  assessing  the  damages.  The  court  be- 
low might  well  have  refused  this  point,  in  vie^w  of 
the  manner  in  which  it  is  put.  The  learned  judge,  however, 
affirmed  all  of  the  propositions,  except  the  eighth,  in  which  he 
was  asked  to  instruct  the  jury  that  **  the  damage  arising  from 
the  interference  with  the  plaintiff's  watering  place  for  his 
cattle  and  stock"  was  an  element  of  damage.  It  may  be  that, 
had  the  access  to  the  water  on  his  own  farm  been  cut  off  or 
seriously  interfered  with,  the  proposition  should  have  been 
affirmed.  But  it  was  refused  upon  the  ground  that  the  water 
referred  to  was  on  the  public  highway,  and  within  the 
boundaries  of  the  farm  of  an  adjoining  owner.  When  used 
by  the  plaintiff,  it  had  to  be  reached  by  passing  over  this 
public  highway,  which  has  been  crossed  by  the  railroad  of 
the  defendant  company.  The  plaintiff  had  no  right  to  the 
water,  nor  of  access  to  it,  that  was  special  to  himself  or  his 
land,  or  that  was  not  common  to  the  public.  The  plaintiff 
was  merely  deprived  of  what  did  not  belong  to  him.  We 
find  no  error  in  the  answer  to  this  point.  Patten  v.  North- 
ern Cent.  R.  Co.,  33  Pa.  St.  426. 

Nor  do  we    find   error  in  the  answer   to  the    defendant's 

third  point,  or  in  that  portion  of  the  charge  embraced  in  the 

third    assignment.     The  learned  judge    corrccilv 

Special  ben.    ^^jj  ^.,^^  j^^^,^.  ^j^.^^^  jf  ^j^^^,  u  f^^j  that  special  advan- 

tages  have  accrued  to  plaintiff  by  reason  of  the 
N  onstruction  of  the  railroad  of  the  defendant  asset  forth  in 
this  point,  then  vou  can  set  them  offas  against  the  actual  dis- 
advantages to  his  farm."  Whether  the  matters  referred  to 
were  special  advantages  was  for  the  jury.     If  they  were,  no 
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reason  is  apparent  why  they  should  not  have  been  set  off 
against  the  disadvantages.  The  case  was  argued  here  as 
though  the  learned  judge  had  instructed  the  jury  that,  be- 
cause  a  statiog  was  located  near  to  the  land  of  the  plaintiff, 
therefore  it  was  a  special  advantage.  He  gave  no  such  in- 
struction, as  has  already  been  seen.  A  station  may  or  may 
not  be  a  special  advantage.  We  cannot  say,  as  matter  of 
law,  that  it  may  not  be.  Its  value  would  depend  upon  cir- 
cumstances, the  possibility  of  its  being  removed,  etc.,  and 
the  question  of  special  value  must  be  determined  by  the  facts 
of  each  particular  case.  The  fourth  assignment  is  covered 
by  what  has  already  been  said  in  answer  to  the  first. 

The  fifth  assignment  was  strongly  pressed  upon  the  argu- 
ment, and  1  understand  it  to  be  the  one  most  relied  upon  by 
the  plaintiff.  It  alleges  that  the  court  erred  in  the  following 
portion  of  its  general  charge  :  **  In  addition,  you  are  what 
is  called  a  'struck  jury.'  You  were  taken  upon  the  ground, 
and  had  the  opportunity  to  view  and  examine  the  premises 
yourselves.  This  was  done  in  order  that  you  might  be  aided 
in  coming  to  a  correct  conclusion  as  to  the  contention  be- 
tween the  parties. 

In  ordinary  cases,  the  jury  is  to  be  governed  by  the  testi- 
mony of  the  witnesses  examined  in  their  presence ;  and, 
while  you  have  been  qualified  to  give  a  true  ver-  ,„t„^tj^j„ 
diet  according  to  the  evidence,  that  evidence  in  to  jury, 
this  case  consists  of  what  you  have  seen  on  the 
ground,  as  well  as  the  testimony  of  the  witnesses  who  have 
been  examined  during  the  trial  before  you  in  court.  What 
you  observed  on  the  view,  then,  vou  must  remember  as  a 
part  of  the  evidence  in  the  case.  The  statements  of  the  wit- 
nesses who  have  testified  must  be  considered  by  you,  yet 
you  are  not  bound  to  be  controlled  thereby,  if  your  own  ex- 
amination of  the  premises  leads  you  to  a  different  conclu- 
sion." The  last  sentence  above  quoted  is  the  one  which  was 
especially  criticised.  It  often  happens  that  by  selecting  a 
passage  from  a  charge,  and  omitting  what  immediately  pre- 
ceded and  followed  it,  an  erroneous  impression  may  be 
created.  Moreover,  it  does  injustice  to  the  learned  judge  be- 
low. The  portion  of  the  charge  immediately  following  the 
extract  quoted  is  as  follows :  "  You  are  to  judge  of  the 
amount  of  damages  suffered  by  the  plaintiff  from  the  inspec- 
tion you  made  of  the  premises,  as  well  as  from  the  opinions 
of  others  who  have  made  an  examination,  and  gave  you  their 
opinions  under  oath.  What  you  saw  on  the  ground,  there- 
fore, and  what  you  have  heard  from  the  witness  stand,  should 
be  the  basis  of  your  conclusion.*' .  The  portion  of  the  charge 
assigned  as  error,  with  this  addition,  is  unobjectionable.     The 
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jury  were  instructed  to  base  their  verdict  upon  the  testimonj 
of  the  witnesses  and  what  they  saw  on  the  ground.  The  ob- 
ject of  a  view  in  such  cases  is  to  enable  the  jury  to  better 
understand  the  testimony.  **  It  was  never  intended  that  the 
view  of  the  jury  should  be  substituted  for  the  evidence,  and 
that  they  should  make  up  their  verdict  from  the  view,  in 
disregard  thereof."  Flower  v.  Baltimore,  etc.  R.  Co.,  132 
Pa.  St.  524. 

A  view  may  sometimes  be  of  the  highest  importance^ 
where  there  is  a  conflict  of  testimony.  It  may  enable  the 
Tiewb  jurors  to  see  on  which  side  the  truth  lies;  and  if 

jw*  '^  the  witnesses  on  the  one  side  or  th^  other  have  tes* 

tified  to  a  state  of  facts  which  exists  only  in  their 
imagination,  as  to  the  location  of  the  property,  the  manner 
in  which  it  is  cut  by  the  road,  the  character  o!  the  improve- 
ments, or  any  other  physical  fact  bearing  upon  the  case,  they 
surely  cannot  be  expected  to  ignore  the  evidence  of  their 
senses,  and  give  weight  to  testimony  which  their  view  shows 
to  be  false.  This  is  all  that  is  to  be  fairly  implied  from  the 
language  of  the  court  below.  Were  it  otherwise,  a  view 
would  be  the  merest  farce.  This  is  fully  sustained  by  Pat- 
ten V,  Northern  Cent.  R.  Co.,  supra;  Hartman  v,  Reading  & 
P.  R.  Co.  (Pa.  SuD.)  13  Atl.  Rep.  774;  Traut  v.  New  York 
C.  &St.  L.  R.  Co.*,  I  Monaghan,  394.  (Pa.  Sup.)  15  Atl.  Rep. 
678.  It  was  said  by  Mr.  Justice  Sterrett  in  the  case  last 
cited  :  "The  manifest  purpose  of  this  requirement  [view]  is 
to  afford  the  viewers  an  opportunity  of  acquiring  better  and 
more  accurate  information  as  to  the  matters  on  which  they 
are  to  pass  than  it  is  possible  in  many  cases  to  obtain  from 
the  testimony  of  witnesses  alone."  The  true  rule  in  such 
cases  is  believed  to  be  that  the  jury  in  estimating  the  dam* 
ages  shall  consider  the  testimony  as  given  by  the  witnesses,, 
in  connection  with  the  facts  as  they  appeared  upon  the  view  ; 
and  upon  the  whole  case,  as  thus  presented,  ascertain  the 
difference  between  the  market  value  of  the  property  imme- 
diately before  and  immediately  after  the  land  was  taken* 
This  difference  is  the  proper  measure  of  the  damages. 

We  find  no  error  in  the  rejection  of  the  testimony  of  the 
witness  Jonas  Kohler.  See  sixth  assignment.  He  appears 
not  to  have  had  any  knowledge  of  the  market 
■Ark«t  Taiiie.  ^^lue  of  lands  in  that  neighborhood,  which  was  a 
sufficient  reason  for  the  exclusion  of  his  testimony.  Nor  do 
we  think  it  was  error  to  admit  the  testimony  of  Thomas  R. 
Burgner. 

It  is  trae  he  lived  several  miles  away,  but  he  knew  the 
property ;  had  .passed  along  it  on  the  road  occasionally. 
Moreover,  he  haa  acted  as  a  viewer  appointed  by  the  court*. 
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He  was  not  asked  to  give  his  opinion  as  a  viewer,  but  from 
his  observation  while  acting  as  such. 

That  a  viewer,  in  such  cases,  is  a  competent  witness,  was 
ruled  in  Dorian  v.  East  Brandy  wine  &  W.  R.  Co.,  46  Pa.  St. 
520.    Judgment  affirmed. 

Eminent  Domain— Consideration  of  Special  Value  of  Land  for  Particular 
Purposes  in  Estimating  Damages.— See  Payne  v,  Kansas  &  A.  V.  R.  Co. 
(C.  C)  47  Am.  &  Eng.  R.  Cas.  228,  and  cases  cited  in.note,  247. 

Evidence  of  Special  Use  as  Affecting  Value  of  Land  Taken. — In  estimating 
the  value  of  land  condemned  for  railroad  purposes  evidence  may  be  given  of 
its  value  for  special  use,  although  the  owner  of  the  land  has  never  put  it 
to  that  use.  The  court  said  :  **  Appellant  complains  of  the  ruling  of  the 
trial  judge  in  peftnitting  the  question,  *  What  is  the  value  of  this  land  for 
the  purpose  of  raising  hops  ? '  to  be  propounded  to,  and  answered 
by.  a  witness.  It  is  claimed  that  this  evidence  was  inadmissible 
and  misleading,  for  the  reason  that  the  land  had  never  been  used 
for  raising  hops,  and  that  the  value  put  upon  it  for  that  purpose  was  in 
excess  of  the  real  value  Before  this  question  was  asked  it  had  been 
shown  that  this  land  was  very  fertile  and  productive,  and  that  it  was  un- 
derdrained  and  thoroughly  prepared  for  agricultural  purposes.  It  had 
been  devoted  to  raising  hay  for  several  previous  years,  not  because 
nothing  else  would  grow  upon  it,  but  because  the  hay  crop  was  more 
profitable  than  any  other.  The  witness  answered  that  the  land  was  worth 
$300  an  acre  for  raising  hops ;  but  other  witnesses  had  already  testified 
that  it  was  worth  that  sum  for  general  agricultural  purposes,  and  espec- 
ially for  raising  hay.  Appellant  could  not,  therefore,  have  been  prejudiced 
by  the  answer  to  the  question,  even  if  we  concede  that  the  question  itself 
was  improper,  which  we  do  not.  The  market  value  of  the  property  is  its 
value  for  any  use  to  which  it  may  be  adapted  ;  and  in  estimating  its  value 
all  the  uses  of  which  the  property  is  susceptible  should  be  considered,  and 
not  merely  the  condition  in  which  it  may  be  at  the  time,  and  the  use  to 
which  ,it  may  have  been  put  by  the  owner.  Lewis,  Em.  Dom.  478.  In 
San  Diego  Land  &  Town  Co.  v.  Neale,  7S  Cal.  80,  this  question  was 
thoroughly  discussed,  and  many  authorities  cited  and  reviewed,  and  it  was, 
there  held  that  it  was  proper  to  show  the  value  of  the  land  sought  to  be 
condemned,  '  as  a  reservoir  site.'  In  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
three  islands  in  the  Mississippi  river  were  sought  to  be  appropriated  for 
the  purpose  of  a  boom.  The  land  had  never  been  used  for  such  purpose, 
and  for  any  other  purpose  was  of  little  value.  But,  in  view  of  its  peculiar 
adaptability  to  boom  purposes,  it  was  found  to  have  a  great  value.  The 
Supreme  Q>urt  of  the  United  States  sustained  a  verdict  for  $9,358.83,  al- 
though the  value  of  the  property  for  general  uses  was  but  $300.  With 
reference  to  the  question  of  value,  where  land  is  taken  by  the  exercise  of 
the  right  of  eminent  domain,  the  court,  by  Field,  J.,  said  :  *  In  determining 
the  value  of  land  appropriated  for  general  public  purposes,  the  same  con- 
siderations are  to  be  regarded  as  in  a  sale  of  property  between  private 
parties.  The  inquiry  in  such  cases  must  be  what  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference  to  the  uses  to  which  it  is 
at  the  time  applied,  but  with  reference  to  the  uses  to  which  it  is  plainly 
adapted  ;  that  is  to  say.  what  is  it  worth  from  its  availability  for  valuable 
uses.  Prof>erty  is  not  to  be  deemed  worthless  because  the  owner  allows  it 
to  go  to  waste,  or  to  be  regarded  as  valueless  because  he  is  unable  to  put 
it  to  any  use.  Others  may  be  able  to  use  it,  and  make  it  subserve  the  neces- 
sities or  conveniencies  of  life.  Its  capability  of  being  made  thus  avail- 
able gives  it  a  market  value,  which  can  be  readily  estimated.    ♦    *    ♦ 
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Their  adaptability  for  boom  purposes  was  a  circumstance,  therefore,  which 
the  owner  had  a  right  to  insist  upon  as  an  element  in  estimating  the  value 
of  his  lands.'  So,  the  owner  of  the  land  in  question  in  this  case  had  a 
right  to  show,  if  he  could,  that  his  land  was  available  for  the  purpose  of 
hop  culture,  and  to  insist  that  its  value  should  be  estimated  with  reference 
to  that  circumstance,  although  no  hops  had  ever  been  grown  up>on  it." 
Seattle  &  M.  R.  Co.  i/.  Murphene,  (Wash.,  June  24,  1892,)  30  Pac.  Rep. 
720. 

Eminent  Domain— Set-off  of  Benefits  Against  Damages. — In  condemning 
land  for  railroad  purposes,  the  benefits  conferred  by  the  laying  of  the  road 
cannot  be  set  off  against  the  damages  sustained  by  the  land  owner.  Pack- 
ard V.  Bergen  Neck  R.  Co.,  (N.J,  Supreme  Ct.,  Feb.  .24,  1892,^23  AtL 
Rep.  722. 

The  correct  rule  in  an  action  to  recover  damages  for  appropriation  of  a 
right  of  way  by  a  railroad  company  without  license  tfirough  plaintiff's 
farm  is,  that  the  jury  should  consider  the  value  of  the  land  taken  and  the 
damage,  if  any,  and  deduct  the  benefits  peculiar  to  such  tract  arising 
from  the  running  of  the  road  through  it.  McRevnolds  v.  Kansas  City^ 
C.  &  S.  R.  Co..  (Mo.,  June  6,  1892.)  19  S.  W.  Rep.  824,  followed  by  Ragan 
V.  Kansas  City  &  S.  fc..  R.  Co..  (Mo.,  Sept.  20.  1892,)  20  S,  W.  Rep.  234. 

Benefits  Artsifij^  from  Building  of  the  Road  a  Question  for  the  Jury. — 
Where,  in  condemnation  proceedings  of  land  for  railroad  purposes  a 
statute(Code  Civil  Proc.  Colorado  §  254)  provides  that  the  verdict  of 
the  jury  shall  state  the  amount  and  value  of  the  benefits  to  the  land 
arising  from  the  building  of  the  road,  it  is  error  for  the  judge  to  take  from 
the  jury  tlie  consideration  of  a  question  the  determination  of  which  the 
law  imposes  upon  them,  by  stating  to  them  that  "  in  this  case  there  seems 
to  be  no  evidence  of  any  such  benefits."  Rio  Grande  Southern  R.  Co.?/. 
Knight,  (Colo.,  Nov.  9,  1891.)  28  Pac.  Rep.  19. 

Measure  of  Damages  not  Based  on  Increased  Value  of  Land  by  Reason  of 
ImproT'cments  by  Railroad.  —{] ndcr  Washington  Constitution,  art.  i,  sec. 
16.  which  provides  that  compensation  for  land  taken  by  a  corporation  for 
public  purposes  shall  be  ascertained  '*  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corporation,"  the  railroad  company 
seeking  to  condemn  land  which  has  risen  in  value  on  account  of  the 
prospect  of  the  proposed  road,  is  not  required  to  pay  damages  upon  the 
basis  of  such  increased  value.  The  court  said:  "  A  point  is  made  as  to 
the  basis  upon  which  the  respondents  were  allowed  to  recover  damages,. 
which  was  the  value  of  the  land  at  the  time  of  its  appropriation.  The 
appellant  contends,  and  there  was  testimony  to  show,  that 
this  land  was  considerably  enhanced  in  value  in  consequence 
of  this  projected  line  of  railway  which  was  then  in  process 
of  construction.  The  appellant  contends  that  this  increased  value,  which 
was  due  to  the  building  of  the  very  road  for  which  the  right  of  way 
through  this  land  was  sought,  and  to  nothing  else,  should  not  have  been 
taken  into  consideration  in  estimating  the  damages  ;  while  the  respondents 
claim  that  they  were  entitled  to  have  this  considered  by  virtue  of  sec.  16. 
art.  I.  of  our  state  constitution,  which  piovides  that  compensation  in  such 
cases  shall  be  ascertained  *  irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation.'  The  position  taken  by  appellant  is 
the  correct  one.  The  basis  for  the  estimation  of  the  damages  is  the  value 
of  the  land  as  it  would  be  at  the  time  of  the  appropriation,  if  the  road 
was  not  to  be  built.  The  constitutional  provision  referred  to  only  pro- 
vides that  the  benefits,  if  any,  of  the  proposed  improvements  shall  not  be 
allowed  to  off-set  or  diminish  the  damages  sustained.  If  the  prospect  of 
this  proposed  road  had  greatly  enhanced  the  value  of  the  respondent's 
land,  as  claimed,  it  would  be  highly  inequitable  to  require  the  appellant  to 
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pay  damages  upon  the  basis  of  this  increased  value  when  it  would  not  be 
entitled  to  have  the  benefit,  if  any,  to  the  land  left  taken  from  the  value 
of  the  land  appropriated.  The  reason  for  allowing  the  land  owner  in  such 
cases  the  benefits  arismg  to  the  land  not  taken,  because  he  only  receives 
such  benefits  in  common  with  other  land  owners  in  the  vicinity,  can  hardly 
be  allowed  to  extend  to  the  length  of  allowing  him  to  recover  the  increased 
value  of  the  land  taken,  or  of  damages,  estimated  upon  that  basis,  to  the 
land  left,  in  consequence  of  the  takmg  of  the  particular  strip.  The  meas- 
ure of  damages  would  be  the  difference  in  amount  between  the  value  of  the 
tract  as  a  whole,  not  including  therein  the  increased  value,  if  any,  occa- 
sioned by  the  proposed  improvements,  and  the  value  of  the  land  left,  and 
not  including  therein  such  mcreased  value."  Northern  Pac.  &  P.  S.  S.  R. 
Co.  v.  Coleman,  (Wash.,  Dec.  i,  1891,)  28  Pac.  Rep.  514. 

Evidence  as  to  Benefits — Making  Markets  More  Accessible, — Under  the 
constitution  of  California,  art.  i.  §  14,  a  railroad  company,  in  appropriating 
a  right  of  way,  is  not  permitted  to  show  that  the  construction  of  its  road 
would  prevent  the  depreciation  of  the  land  not  taken  by  reason  of  mak- 
ing the  products  of  the  land  more  accessible  to  the  public  markets.  The 
court  said  :  '*  The  damages  alleged  to  have  been  done  to  the  land  of  de- 
fendant H.  H.  Lmville,  who  owned  it  separate  from  the  other  defendants,, 
was  being  inquired  into  from  him  as  a  witness,  and  upon  cross-examina- 
tion he  was  asked  by  plaintiff's  counsel  these  questions  :  *  Is  it  not  a  fact 
that  oranges  will  bring  a  better  price  by  reason  oj  the  railroad  being  • 
there  ?  Isn't  the  value  of  the  crop  dependent  on  the  market  that  you 
have  for  it,  and  its  accessibility  to  the  market?  Will  not  the  accessibility 
of  the  produce  of  the  land  to  the  market  by  reason  of  the  construction  of 
that  road  prevent  any  depreciation  in  its  value  }  *  These  were  all  ob- 
jected to,  and  the  objections  sustained  by  the  court  on  the  ground  that 
they  were  immaterial  and  irrelevant,  in  that  they  sought  to  show  bene- 
fits accruing  to  the  land  by  reason  of  the  improvement  proposed  ;  that  is,, 
the  construction  of  the  railroad.  It  is  argued  for  the  appellant  that  these 
questions  only  sought  for  evidence  to  show  that  the  land  not  taken  for 
the  right  of  way  would  not  be  depreciated  in  value ;  and  therefore  no 
damages  could  result  to  it,  and  that  such  evidence  would  not  go  to  show 
a  benefit.  We  do  not  so  understand  the  questions.  They  certainly 
called  for  evidence  which  might  show  a  benefit  from  the  improvement 
proposed.  Art.  i,  §  14,  of  the  state  constitution  reads  thus:  'Private 
property  shall  not  be  taken  or  damaged  foK  public  use  without  just  com- 
pensation having  been  first  made  to  or  paid  into  court  for  the  owner,  and 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation  other 
than  municipal  until  full  compensation  therefor  be  first  made  in  money,, 
or  ascertained  and  paid  mto  court  for  the  owner,  irrespective  of  any  benent 
from  any  improvement  proposed  by  such  corporation,  which  compensa- 
tion shall  be  ascertained  by  a  jury,  unless  a  jury  be  waived  as  in  other 
civil  cases  in  a  court  of  record,  as  shall  be  prescribed  by  law.*  It  is  argued 
for  appellant  t}iat  the  prohibition  contained  in  this  section  against  taking 
into  consideration  the  benefit  to  arise  from  the  improvement  is  limited  to 
that  land  which  is  taken  for  the  right  of  way,  and  has  no  reference  to 
benefits  that  may  accrue  to  the  land  not  taken.  This  position,  however, 
is  in  direct  opposition  to  the  construction  given  to  the  section  by  this 
court  in  Pacific  Coast  R.  Co.  v.  Porter,  74  Cal.  261,  33  Am.  &  Eng.  R. 
Cas.  167,  and  which  was  afterwards  expressly  approved  in  Muller  2/.  South- 
ern Pac.  Branch  R.  Co.,  83  Cal.  245.  While  it  is  true  that,  if  it  could  be 
shown  that  the  value  of  the  land  would  be  enhanced  by  reason  of  the  im- 
provement, the  damage  sustained  by  the  owner  would  be  to  that  extent 
reduced,  still  such  evidence  would  be  only  another  mode  of  showing  the 
amount  of  benefit  derived  from  the  improvement ;  and  inasmuch  as  the 
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coastitution  declares  that  the  owner  is  entitled  to  receive  full  compeasa- 
tion  for  the  damage  done  to  his  land,  as  well  as  for  the  land  which  is 
taken,  irrespective  of  any  benefit  to  be  thereafter  derived  by  reason  of  the 
improvement,  such  evidence  would  be  irrelevant  and  immaterial."  San 
Barnardino  &  E.  R.  Co.  v.  Haven  (Cal.,  May  7.  1892,)  29  Pac.  Rep.  875. 

Opinion  Evidence  on  Quottion  off  Damages. — In  an  appeal  from  an  award 
made  in  a  proceeding  to  condemn  a  right  of  way  for  a  railroad  over  a 
highway  which  ran  through  a  tract  of  land,  it  was  error  to  permit  a  wit- 
ness to  state,  over  objection,  what,  in  his  opinion,  was  the  increased  bur- 
den to  the  fee  of  the  land  by  reason  of  the  construction  of  the  railroad 
over  the  highway,  and  also  to  state  how  much  the  land  was  depreciated 
in  value  per  acre  by  reason  of  the  construction  and  operation  of  the  rail- 
road through  the  same.  Chicago,  K.  &  W.  R.  Co.  v.  Woodward  (Kan.. 
May  7,  1892.)  29  Pac.  Rep.  1146. 

Ettimato  at  to  Damages  to  Particular  Tract— Qualification  of  Witnesses.— 
In  condemnation  proceedings  witnesses  shown  to  be  qualified  to  testify 
on  the  subject  of  damages,  may,  in  the  discretion  of  the  court,  be  per- 
mitted to  give  their  estimate  of  the  damages  to  a  particular  tract  from  the 
construction  of  a  railway  through  it,  or  the  court  may  require  them  in 
the  first  instance  to  state  the  basis  of  their  estimate.  Minnesota  Belt 
Line  R.  Transfer  Co.  v.  Gluek,  45  Minn.  463. 

Opinion  Evidence  at  to  Value  of  Land. — In  condemnation  proceedings 
for  railroad  right  of  way.  it  is  comp)etent  for  a  witness,  who  is  acquainted 
with  the  value  of  lands  in  the  locality,  to  testify  as  co  the  value  of  the  land 
before  and  after  the  railroad  ran  through  it,  without  first  disclosing 
knowledge  of  the  location,  grades,  and  cuts  of  the  road.  The  court  said  : 
"  As  to  the  competency  of  some  of  the  witnesses  to  speak  upon  the  ques- 
tion of  the  value  of  the  land  with  and  without  the  railroad.  The  wit- 
nesses first  testified  that  they  resided  in  the  locality,  and  were  acquainted 
with  the  value  of  lands  in  that  locality;  that  they  were  acquainted  with 
this  particular  land  ;  and  then  they  were  asked  what  was  its  value  before 
the  railroad  ran  through  it,  also  after  the  railroad  ran  through  it,  and  they 
answered  both  questions.  It  is  contended  that  the  witnesses,  before  they 
were  permitted  to  answer,  should  have  been  required  to  show  their 
knowledge  of  the  railroad,  the  way  it  is  located  across  the  land,  the  fills 
and  cuts,  and  other  matters  affecting  the  question  of  damages.  The 
knowledge  of  these  facts  goes  to  the  weight  to  be  given  to  the  testimony 
of  the  witness  ;  but  the  witnesses  showed  themselves  competent  to  speak 
upon  the  question,  and  counsel  for  appellant  had  the  right  to  more  fully, 
examine  the  witnesses  upon  their  knowledge  of  the  land,  its  location  and 
location  of  the  railroad,  and  how  the  grade  or  fills  or  cuts  affected  its 
value,  as  tending  to  lessen  the  weight  to  be  given  to  their  evidence. 
Counsel  contend  that  they  are  expert  witnesses,  and  they  must  state  the 
facts  upon  which  they  base  their  opinions.  In  speaking  of  values  the  facts 
necessary  to  entitle  the  witness  to  speak  are  that  he  is  acquainted  with 
the  market  value  of  such  property  in  that  locality,  and  that  he  is  ac- 
quainted with  the  property  upon  wliich  he  places  a  value.  The  appellee 
in  this  case  owns  a  tract  of  land  ^  half  mile  in  length  by  320  feet  in  width, 
situate  within  three-eighths  of  a  mile  of  the  corporate  limits  of  the  city  of 
Evansville,  and  within  one-eighth  of  a  platted  addition  to  the  city,  with  a 
main  road  leading  into  the  city  bordering  on  each  end  of  the  land.  The 
appellant  located  a  railroad  across  the  land,  and  commenced  lesal 
proceedings  to  condemn  the  right  of  way.  An  appeal  is  taken,  and  the 
case  comes  up  for  trial.  A  witness  is  called,  and  asked  if  he  is  acquainted 
with  the  value  of  land  in  that  locality.  He  answers  that  he  is.  He  is 
then  asked  if  he  is  acquainted  with  the  land  of  the  api)ellee.  He  is  then 
asked  the  market  value  of  the  land  before  the  railroad' ran  through  it. 
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Objection  is  made  on  the  ground  that  the  witness  has  not  shown  himself 
competent  to  speak.  The  witness  is  permitted  to  answer,  and 
he  is  then  asked  what  is  the  market  value  of  Ae  land  now,  with  the 
railroad  through  it.  The  same  objection  is  made  and  overruled,  and  the 
witness  answers.  These  questions  assume  and  it  is  admitted  that,  ^t  the 
time  the  witness  is  speaking,  there  is  a  railroad  constructed  and  running 
across  the  land,  and  the  witness  says  he  is  acquainted  with  it.  If 
acquainted  with  it,  he  is  acquainted  with  it  having  the  railroad 
of  the  appellant  running  across  it.  So  that  the  question  sought 
to  be  presented  and  discussed  by  counsel  for  appellant  is  not  in  fact  pre- 
sented by  the  record ;  for,  in  the  form  the  questions  are  propounded  to 
the  witnesses,  they  assume,  and  it  is  not  controverted,  that  the  railroad  of 
appellant  runs  through  the  land  at  the  time,  and  the  witnesses  testify  that 
they  are  acquainted  with  it,  and,  if  acquainted  with  it,  they  know  of  the 
railroad,  and  upon  the  theory  of  appellant  s  counsel  are  qualified  to  speak 
of  its  value.  We  have  put  the  question  in  the  strongest  light  for  the  ap- 
pellant, as  most  of  the  witnesses  reside  in  the  neighborhood,  own  land 
both  near  to  and  within  the  city  limits,  show  a  personal  acquaintance  with 
appellee's  land,  and  a  general  knowledge  of  the  value  of  land  in  that  local- 
ity. There  is  no  error  in  the  record.  Judgment  affirmed,  with  costs." 
Ohio  Valley  R.  &  Terminal  Co.  v.  Kerth  (Ind.,  Feb.  17,  1892,)  30  N.  E. 
Rep.  298. 

In  Evansville  &  R.  R.  Co.  v,  Fettig  (Ind.,  Dec.  16,  1891.)  29  N.  E.  Rep. 
407,  a  witness  testified,  in  condemnation  proceedings  of  land  for  railroad 
purposes,  that  he  was  acquainted  with  the  location  and  shape  of  the  land ; 
that  it  was  cleared  and  fenced,  with  no  buildings  upon  it ;  and,  although 
it  had  not  been  platted,  was  good  to  lay  out  in  town  lots.  Held,  that  his 
opinion  was  competent  as  to  the  value  of  the  land  before  the  road  was 
built. 

Opinion  Evidence  of  Special  Value  of  Land  Taken. — Where  property 
sought  to  be  condemned  for  railroad  purposes  is  shown  to  be  of  uncertain 
market  value,  the  opinion  of  witnesses  as  to  a  special  value  in  the  property 
for  particular  uses,  is  admissible  in  evidence,  as  well  as  any  special  circum- 
stances upon  which  such  opinions  are  founded.  Denver  &  R.  G.  R.  Co. 
2/.  Griffith  (Colo.,  Sept.  24.  1892.)  31  Pac.  Rep.  171. 

Opinion  Evidence  as  to  Decrease  in  Value  of  Land. — In  an  action  for  dam- 
ages against  a  railroad  company  it  is  competent  to  ask  a  witness  who  has 
knowledge  of  the  property,  whether  the  building  of  the  railroad  across 
plaintiff's  farm,  increased  or  decreased  the  value  of  the  farm  :  and,  where 
witness  answers  that  it  has  decreased  the  value,  it  is  competent  to  ask 
him  how  much,  in  his  judgment,  the  property  has  decreased  in  value. 
The  court  said  :  "We  find  nothing  objectionable  in  the  allowance  of  these 
questions.  It  was  clearly  competent  to  ask  a  witness,  who  had  knowledge 
of  the  property,  whether  its  value  was  increased  or  diminished  by  the 
construction  of  the  railroad  through  it.  And,  if  its  value  was  lessened  by 
such  construction,  we  see  no  reason  why  he  may  not  say  how  much,  pro- 
vided he  has  knowledge.  It  is  true,  the  measure  of  damages  is  the  differ- 
ence between  the  market  value  of  the  property  immediately  before  and 
immediately  after  such  construction.  We  think  the  questions  referred  to 
bore  directly  upon  this  question,  and  were  at  least  competent  to  go  to  the 
jury.  It  is  not  always  possible  to  fix  with  certainty  the  market  value  of  a 
farm.  At  most  it  can  only  be  done  approximately,  and  evidence  which 
tends  to  show  that  its  value  has  either  been  increased  or  diminished  by 
the  construction  of  the  road  is  some  evidence  to  enable  the  jury  to  deter- 
mine this  question.  Judgment  affirmed."  Beck  v.  Pennsylvania,  P.  &  B. 
R.  Co.  (Pa.  March  28,  1892,)  23  Atl.  Rep.  900. 
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Expert  Evidence  as  to  Sates  of  Adjoining  Land. — Where  farmers  or  others 
give  their  opinions,  as  experts,  as  to  the  market  value  of  land  with  which 
they  are  acquainted,  it  'is  not  improper,  upon  cross-examination,  for  the 
purpose  of  testing  their  knowledge  and  competency,  to  incjuire  of  them 
concerning  the  sales  of  adjoining  land.  The  court  said  :  **lhe  propriety 
of  allowing  proof  of  the  sales  of  similar  property  to  that  in  question,  made 
at  or  about  the  time  of  the  taking,  is  sustained  by  some  of  the  authorities, 
and  opposed  by  others.  Such  proof  is  held  competent  in  Illinois.  Iowa,. 
Massachusetts,  New  Hampshire,  New  York,  and  Wisconsin,  and  wholly 
incompetent  by  the  courts  of  Pennsylvania  and  Minnesota.  Lewis,  Em. 
Dom.  §  443.  In  a  Massachusetts  case  it  was  said  that:  'The  price  for 
which  other  adjacent  lots  had  been  actually  sold  was  admissible,  open,  of 
course,  to  any  evidence  explanatory  of  the  circumstances  attending  such 
sale,  and  tending  to  show  why  the  purchasers  gave  a  price  greater  than 
the  true  value  of  the  land.  If  it  had  been  a  price  fixed  by  a  jury,  or  in 
any  way  compulsory  paid  by  the  party,  the  evidence  of  such  payment 
would  be  inadmissible  before  the  jury.  Upon  the  principle  on  which  we 
should  admit  evidence  of  other  sales  between  other  parties  of  adjacent 
lots  this  evidence  was  admissible,  and  none  the  less  so  because  the  rail- 
road corporation  were  themselves  the  purchasers.'  Wyman  v.  Lexington 
&  VV.  C.  R.  Co.,  13  Met.  (Mass.)  316.  'The  objections  to  evidence  of 
special  sales  of  land  are  staled  in  Railroad  7/.  Hiester,  4.0  Pa.  St.  53,  where 
the  court,  speaking  of  similar  evidence  received  in  that  case,  says:-  'It  did 
not  pretend  to  fix  the  market  value  of  the  land,  but  assumed  to  ascertain 
by  the  special,  and  it  may  be  exceptional,  cases  named.  This  would  not 
do  ;  for,  if  allowed,  each  special  instance  adduced  on  the  one  side  must  be 
permitted  to  be  assailed,  and  its  merits  investigated,  on  the  other;  and 
thus  would  there  be  as  many  branching  issues  as  instances,  which,  if 
numerous,  would  prolong  the  contest  interminably.  But  even  this  is  not 
the  most  serious  objection,  such  testimony  does  not  disclose  the  public 
and  general  estimate  which,  in  such  cases,  we  have  seen  is  a  test  of  value. 
It  would  be  as  liable  to  be  the  result  of  fancy,  caprice,  or  folly,  as  of  sound 
judgment  in  regard  to  the  intrinsic  worth  of  the  subject-matter  of  it,  and 
consequently  would  prove  nothing  on  the  point  to  be  investigated.  The 
fact  as  to  what  one  man  may  have  sold  or  received  for  his  property  is 
certainly  a  collateral  fact  to  an  issue  involving  what  another  should  re- 
ceive, and,  if  in  no  way  connected  with  it,  proves  nothing.  It  is  therefore 
irrelevant,  improper,  and  dangerous.'  Stinson  ?/.  Chicago,  St.  P.  &  M.  R. 
Co.,  27  Minn,  284.-289:  Kansas  City  &  T.  R.  Co.  ?'.  Splitlog.  45  Kan.  68; 
Kansas  City  &  T.  R.  Co.  v.  Vickroy,  46  Kan.  248.  In  this  case,  how- 
ever, the  land  owners  did  not  prove,  or  offer  to  prove,  to  make  out  their 
case,  any  special  sales  of  property  adjoining  the  land  in  dispute.  The 
evidence  objected  to  was  drawn  out  upon  cross  examination,  and  we  think, 
where  experts  or  persons  are  permitted  to  give  their  opinions  as  to  value 
of  land,  a  cross-examination  of  the  kind  referred  to  is  not  improper,  or 
any  ground  for  the  reversal  of  a  case.  Kansas  City  &  T.  R.  Co.  ?/.  Vick- 
roy. 46  Kan.  248.  In  that  case  it  was  decided  that,  "in  appeals  from  the 
awards  of  commissioners  in  condemnation  proceeding^,  opinions  as  to  the 
value  of  property  should  be  confined  to  the  property  in  question,  unless, 
on  cross-examination,  for  the  purpose  of  testing  the  knowledge  and  com- 
petency of  the  witness,  the  value  of  adjoining  propertv  is  inquired  of." 
Chicago,  K.  &  N.  R.  Co.  v.  Stewart,  (Kan.  Feb.  6,  1892,)  28  Fac.  Rep. 
1.017. 

Owner  of  Land  a  Competent  Witness  to  Testify  as  to  Depreciation  of  Land 
Not  Taken- — In  condemnation  proceedings  by  a  railroad  of  land  fora  right 
of  way,  the  owner  of  the  land  is  a  comjjetent  witness  to  testify  as  to  how 
much,  in  his  opinion,  the  portion  of  the  land  remaining,  after  the  taking 
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by  the  railroad  company,  will  be  depreciated  in  value  on  account  of  the 
appropriation,  and  the  construction  of  the  road.  The  court  said  :  **  It  is 
objected  that  one  of  the  respondents  was  permitted  to  state  how  much, 
in  his  opinion,  the  land  would  be  depreciated  in  value  on  account  of  tlie 
appropriation  of  the  right  of  way  and  the  construction  of  the  railroad.  It 
is  conceded  by  appellant  that  it  is  competent  for  a  witness,  if  properly 
qualified,  to  state  his  opinion  as  to  the  value  of  the  land  before  and  after 
the  appropriation  ;  but  it  is  contended  that  it  is  for  the  jury  to  say  what 
the  damages  are,  and  not  the  witness.  While  there  is  undoubtedly  a  con- 
flict of  authority  upon  this  question,  it  seems  difficult  to  perceive  any 
substantial  reason  for  rejecting  such  testimony.  To  admit  evidence  of 
the  value  of  the  land  before  and  aft^r  the  taking  is  to  admit,  in  effect,  the 
same  thing  to  be  done  which  appellant  complains  of,  since  the  amount  of 
the  damages  is  then  ascertained  by  the  jury  by  the  mere  process  of  sub- 
traction. And,  this  being  so,  we  are  unable  to  understand  why  the  wit- 
ness should  not  be  permitted  to  state  the  result,  as  well  as  the  facts  from 
which  such  result  is  reached.  In  either  case,  the  amount  of  the  damages 
is  ultimately  based  on  the  opinion  of  the  witness.  The  distinction  here 
insisted  on  between  the  two  methods  is  based  on  mere  form,  rather  than 
substance.  The  facts  upon  which  the  witness  bases  his  opinion  may  be 
shown  on  cross-examination,  and  when  this  is  done  the  jury  have  all  the 
means  which  can  be  afforded  for  forming  an  independent  judgment  as  to 
the  damages.  See  Texas  &  St.  L.  R.  Co.  v,  Kirby,  44  Ark.  103 ;  Hayes  v; 
Ottawa.  O.  &  F.  R.  V.  R.  Co..  54  111.  373;  Spear  z^.  Drainage  Com'rs,  113 
III.  632;  Snow  V.  Boston  &  M.  R.  Co.,  65  Me.  230;  Swan  v,  Middlesex 
Co.,  loi  Mass.  173;  Sherman  v.  St.  Paul,  M.  &  M.  R.  Co.,  30  Minn.  227, 
10  Am.  S(  Eng.  R.  Cas.  193  ;  Portland  v.  Kamm.  10  Or.  283 ;  Pittsburg  & 
L.  E.  R.  Co.  V.  Robinson,  95  Pa.  St.  426,  i  Am.  &  Eng.  R.  Cas.  468 ; 
Washburn  v,  Milwaukee  &  L.  W.  R.  Co..  59  Wis.  364,  20  Am.  &  Eng.  R. 
Cas.  225 ;  Lewis  Em.  Dom.  §  436,  6  Am.  &  Eng.  Enc.  Law,  620,  subd. "  C* 
In  Seattle  &  M.  R.  Co.  v.  Murphine,  supra,  this  court  held  that  the  cost 
of  new  fencing  made  necessary  by  the  construction  of  the*  road  might  be 
shown  to  aid  the  jury  in  ascertaining  the  extent  of  the  burden  thereby 
cast  upon  the  land,  but  that  the  same  should  only  be  considered  in  so  far 
as^the  land  was  thereby  depreciated  in  value.  On  the  authority  of  that 
case,  the  objection  of  appellant  to  the  testimony  as  to  the  cost  of  addi- 
tional fencing  is  not  tenable."  Seattle  &  Montana  R.  Co.  v,  Gilchrist, 
et  ux„  (Wash,  July  7,  1892,)  30  Pac.  Rep.  738. 

Testimony  as  to  Rental  Value  Admissible. — On  the  question  of  damages 
for  the  appropriation  of  land  by  condemnation  proceedings,  upon  cross- 
examination,  the  land  owner  who  has  testified  to  the  value  of  the  land 
taken  and  injuriously  affected,  and  the  uses  to  which  it  could  be  applied, 
may  be  asked  as  to  its  rental  value,  and  the  rents  received  by  the  owners 
from  tenants  occupying  the  same.  Minnesota  Belt  Line  R.  Transfer  Co. 
V.  Gluek,  45  Minn.  463. 

Evidence  of  Previous  Offers  Inadmissible  to  Prove  Value. — Upon  the 
question  of  damages  for  the  appropriation  of  land  in  condemnation 
proceedings,  evidence  of  the  prices  previously  offered  the  land  owner  for 
the  land  taken  is  inadmissible;  and  the  error  in  receiving  it  will  be  pre- 
sumed to  be  prejudicial  unless  it  is  reasonably  clear  from  the  whole  case 
that  the  finding  or  verdict  could  not  have  been  influenced  by  it.  Minne- 
sota Belt  Line  R.  Transfer  Co.  v.  Gluek,  45  Minn.  463. 

Evidence  of  an  offer  made  to  plaintiff  for  his  property,  prior  to  the  con- 
struction of  the  railroad,  is  inadmissible  in  an  action  against  a  railroad 
company  for  damage  done  said  property  in  the  construction  and  opera- 
tion of  the  road.  Hine  v.  Manhattan  R.  Co.  (New  York  April  26, 1892)^ 
30  24.  E.  Rep.  985.    The  court  said :    "  The  general  term  of  the  fourth 
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department  had  the  question  before  it  in  Keller  v.  Paine,  34  Hun.  (N.  Y.) 
167,177.  And  in  discussing  the  question  the  court  said  :  '  It  has  been 
intimated  in  some  cases  tiiat  offers  are  some  evidence  of  value.  But  it  is 
a  class  of  evidence  which  it  is  much  safer  to  reject  than  to  receive.  Its 
value  depends  upon  too  many  circumstances.  If  evidence  of  offers  is  to 
be  received,  it  will  be  important  to  know  whether  the  offer  was  made  in 
good  faith,  by  a  man  of  good  judgment,  acquainted  with  the  value  of  the 
article,  and  of  sufficient  ability  to  pay ;  also  whether  the  offer  was  cash, 
for  credit,  in  exchange,  and  whether  made  with  reference  to  the  market 
value  of  the  article,  or  to  supply  a  particular  need  or  to  gratify  a  fancy.  Pri- 
vate offers  can  be  multiplied  to  any  extent  for  the  purpose  of  a  cause,  and 
the  bad  faith  in  which  they  were  made  would  be  difficult  to  prove.'  The 
reasons  thus  assigned  in  support  of  the  decision  made  we  fully  approve. 
That  decision  has  been  followed  in  Leale  v.  Metropolitan  El.  R.  to.,  (Sup.) 
16  N.  Y.  8upp.  419:  Lawrence  v.  Metropolitan  El.  R.  Co.,  (Com.  PI.  N. 
Y.),  8  N.  V.  Supp.  326.  The  proposition  has  been  asserted  in  Ross^. 
Manhattan  El.  R.  Co.,  (Super.  N.  Y.),  8  N.  Y.  Supp.  495 :  Kuh  v.  Metro- 
politan El.  R.Co.,  (Super.  N.  Y.)  9  N.  Y.  Supp.  710.  It  has  also  been  ap- 
plied to  offers  relating  to  personal  property.  Young  t/.  Atwood,  5  Hun, 
(N.  Y.)  234  :  Linde  v.  Republic  F.  Ins.  Co.,  50  N.  Y.  Super.  Ct.  362;  Weld 
I/.  Reilly.48N.  Y.Super.Ct.  531.  It  is  so  held  in  other  jurisdictions.  Fow- 
ler V.  County  Com 'rs  of  Middlesex,  6  Allen  (Mass.)  92-96;  Whitney  f. 
Thatcher.  117  Mass.  523-527;  Wood  ?'.  Firemen's  F.  Ins.  Co.,  126  Mass. 
316-319;  Louisville.  N.  O.  &  T.  R.  Co.  v,  Ryan.  64  Miss.  399-404 ;  St. 
Joseph  &  D.  C.  R.  Co.  7/.  Orr.  8  Kan.  419-424.  In  the  few  cases  which 
may  be  found  holding  the  other  way  the  question  does  not  seem  to  have 
received  much  consideration  from  the  courts  rendering  the  decisions,  and 
the  absence  of  argument  in  their  support  renders  unnecessary  any  special 
reference  to  them.  Respondent's  counsel  insists  that  Harrison  t/.  Glover, 
72  N.  Y.  451,  is  an  authority  against  the  position  here  approved  ;  but  we 
do  not  so  read  it.  There  the  plaintiff  employed  the  defendants  to  sell 
blankets  at  a  price  not  less  than  the  manufacturing  corporation  of  D.  & 
Co.  marketed  blanketsof  their  manufacture.  The  question  was.  what  did 
the  parties  intend  by  this  contract.^  Did  they  intend  to  make  the  actual 
sales  by  D.  &  Co.  of  their  blankets  the  test,  or  the  price  at  which  they  held 
them?  Judge  Andrews  said:  'It  was  competent  for  the  parties  to 
provide  that  the  price  of  D.  &.  Co.'s  blankets,  as  ascertained  by  the  actual 
sales,  only,  should  govern  the  price  of  the  plaintiff's  blankets.  But  the 
parties  did  not  understand  this  to  be  the  meaning  of  the  contract; '  and 
this  statement  is  lollowed  by  an  argument  on  the  part  of  the  learned 
judge  to  show  that  the  contract  which  the  parties  intended  to  make,  and 
did,  was  that  the  defendant  should  be  governed  by  sales\or  by  ascertained 
dona  fide  offers  to  sell.  The  discussion  had  reference  solely  to  the  test 
which  the  parties  had  established  by  their  contract,  and  was  not  intended 
to  and  does  not  affect  the  question  before  us.  While  we  agree  with  the 
general  term  in  the  view  expressed  touching  the  question  so  far  consid- 
ered, we  cannot  indorse  the  position  taken  that  a  reversal  should  not  be 
had  because  such  testimony  did  not  affect  the  result.  W^edo  not  well  see 
how  this  court  can  ascertain  or  determine  what  weight  it  had.  The  ques- 
tion of  value  was  sharply  contested,  arid,  if  we  cannot  say  that  this  testi- 
mony did  not  influence  the  decision  of  the  court,  the  appellant  is  entitled 
to  have  its  admission  declared  to  constitute  reversible  error.  The  pre- 
sumption necessarily  arises  from  the  situation  presented  by  the  evidence 
and  the  decision  of  the  court  that  the  evidence  was  considered,  and  it  is 
strengthened  by  the  fact  that  the  trial  court,  after  passing  on  the  admissi- 
bility of  the  testimony,  and  listening  to  the  answer  of  the  witness,  asked 
the  plaintiff  how  long  before  the  building  of  the  road  the  offer  of  $55,000 
was  made." 
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Evid«ne9  at  to  Sales  of  Land  in  Vicinity  of  Land  Talcan.— Where  in  con- 
demnation proceedings  the  deed  of  a  person  not  connected  with  the  par- 
ties to  the  suit,  conveying  land  in  the  vicinity  of  the  land  sought  to  be 
taken,  was  offered-  in  evidence  by  appellant  for  the  purpose  of  showing  the 
value  of  the  land  to  be  taken,  and  not  accompanied  by  evidence  showing, 
or  tending  to  show,  that  the  sale  was  voluntary  or  in  good  faith,  or  that 
the  lands  so  sold  were  similar  in  locality  and  character  tp  the  lands  in 
question,  held,  that  such  deed  was  properly  excluded  from  the  evidence. 
The  court  said  :  "  It  is  urged  that  the  court  erred  in  excluding  a  deed 
offered  in  evidence  bv  appellant  for  the  purpose  of  showing  a  sale  of  prop- 
erty in  the  locality  of  the  premises  sought  to  be  condemned.  The  instru- 
ment offered  purported  to  be  a  deed  from  one  Gahan  to  Jefferys  conveying 
lots  I  and  2  in  Murray's  subdivision  of  part  of  the  S.  fractioh  of  the  N.  W. 
quarter  section  28,  township  39  N.,  range  14  E„  of  the  third  P.  M.  The 
property  in  dispute  was  lot  6,  Healey's  subdivision  of  lot  7,  block  i,  Canal 
Trustee's  subdivision  of  section  29,  in  the  same  township  and  range.  No 
evidence  was  offered  showing,  or  tending  to  show,  that  the  sale  was  vol- 
untary or  in  good  faith,  or  whether  the  premises  were  improved  or  not, 
or  if  improved,  the  nature  and  character  of  the  improvements.  Evidence 
of  voluntary  sales  of  other  lands  in  the  vicinity,  and  similarly  situated,  as 
affecting  their  value,  is  admissible  in  evidence  to  aid  in  estimating  the 
value  ofthe  tract  to  be  condemned.  St.  Louis,  V.  &  F.  H.  R.  Co.  v,  Hal- 
ler.  82  III.  211 ;  Chicago  <&  W.  I.  R.  Co.  v.  Maroney,  95  111.  182,  5  Am.  & 
Eng.  R.  Cas.  360.  But  it  is  incumbent  on  the  party  offering  such  proof  to 
show  that  the  lands  so  sold  were  similar  in  locality  and  character  to  the 
lands  in  question.  King  v.  Iowa  Midland  R.  Co.,  34  Iowa.  458 ;  Cummins 
V.  Des  Moines  &  St.  L.  R.  Co.,  63  Iowa,  397,  17  Am.  &  Eng.  R.  Cas.  26. 
While  the  jury  may,  under  the  statute,  inspect  the  property  sought  to  be 
taken  for  the  designated  public  use,  there  is  no  warrant  for  their  viewing 
other  property  mentioned  in  the  evidence  of  the  witnesses.  It  is  mani- 
fest, therefore,  that,  to  render  the  evidence  competent,  it  should  be  ac- 
companied by  evidence  or  offer  of  evidence  that  will  convey  to  the  jury 
some  intelligent  idea  of  the  relative  value  of  the  properties.  If  they  are 
not  similar  in  character,  in  location,  and  improvements,  and  no  basis  is 
furnished  by  which  a  comparison  may  be  made,  the  evidence  could  not 
aid  in  fixing  the  value,  of  the  particular  property.  Moreover,  the  only  pur- 
pose of  introducing  this  deed  was  to  prove  the  price  of  the  lots  therein  men- 
tioned, as  tending  to  establish  the  value  of  the  lot  in  controversy,  and  this 
was  to  be  done  solely  by  the  consideration  expressed  in  the  deed.  The  re- 
cital of  the  consideration  in  the  deed  would,  as  between  the  parties  to  the 
deed,  be  admissible  evidence  as  tending  to  show  the  amount  paid ;  but 
even  as  between  them  it  is  not  conclusive.  As  to  strangers  to  the  deed, — 
that  is,  those  not  parties  to  it,  or  in  privity  with  the  title, — the  recital 
of  consideration  is  an  ex  parte  statement  of  the  parties  to  the  deed.  It  is, 
at  most,  an  admission  of  the  grantor  and  grantee  in  the  deed,  and  therefore 
hearsay,  when  offered  against  a  stranger  to  the  deed.  Seefeld  v,  Chicago, 
M.  &  St.  P.  R.  Co..  67  Wis.  97,  27  Am.  &  Eng.  R.  Cas.  428.  The  deed  was 
properly  excluded."  O'Hare  1/,  Chicago,  M.  &  N.  R.  Co.  (111.,  Oct.  31, 
1891),  28  N.  E.  Rep.  923. 

In  ascertaining  the  value  of  land  sought  to  be  appropriated  by  a  railroad 
for  a  right  of  way,  evidence  isi  admissible  to  show  the  price  at  which  similar 
land,  in  or  near  the  vicinity  of  the  land  taken,  was  sold  at  the  time  of  the 
appropriation.  The  court  said  :  "  Upon  the  trial  one  Cardinell,  a  witness 
for  the  petitioner,  testified  that  he  had  sold  land  similar  in  character  to 
that  of  the  respondents,  and  in  the  same  vicinity,  at  about  the  time  of  the 
filing  of  the  petition  in  this  proceeding.  The  witness  also  testified  that 
the  land  was  nearer  to  the  town  of  Stanwood  than  that  of  the  respondents, 
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and  that  it  was  purchased  for  the  purpose  of  being  divided  and  platted  into 
town  lots.  When  asked  the  question,  *  How  much  did  you  sell  that  land 
for  per  acre  ?  '  an  objection  was  interposed  by  counsel  for  respondents,  on 
the  ground  that  it  was  incompetent,  irrelevant,  and  immaterial.  The  ob- 
jection was  sustained,  and  an  exception  allowed.  That  action  of  the  court 
is  assigned  as  error.  Whether,  in  determining  the  market  value  of  a  par- 
ticular tract  of  land,  it  is  prop>er  to  allow  proof  of  the  sale  of  similar  prop- 
erty, at  or  near  the  time  of  the  taking,  is  a  question  upon  which  the  au- 
thorities are  not  at  all  harmonious.  The  market  value  of  land,  or  other 
property,  is  the  price  it  will  bring  when  offered  for  sale  in  the  ordinary  way. 
knowledge  of  value  is  generally  derived  from  actual  sales.  Why,  then,  is 
it  not  competent  to  show  sales  of  similar  property  in  the  same  neighbor- 
hood, when  made  at  or  near  the  same  time.?  The  reason  usually  assigned 
for  holding  such  testimony  inadmissible,  that  it  raises  collateral  inquiries 
which  the  jury  should  not  be  called  upon  to  consider,  is,  to  our  minds,  un- 
satisfactory. No  witness  is  competent  to  testify  as  toa  particular  sale  who 
is  not  personally  cognizant  of  the  fact,  and,  this  being  so,  the  character 
and  situation  of  the  land,  and  all  the  circumstances  surrounding  the  trans- 
action, may  be  brought  out  on  the  examination  of  such  witness,  thus  en- 
abling the  jury,  without  difficulty,  to  determine  whether  or  not  such  sale 
should  be  considered  a  fair  criterion  of  value.  Upon  principle  we  can  per- 
ceive no  valid  reason  for  rejecting  such  testimony,  and  we  think  the  pre- 
ponderance of  authority  is  also  in  favor  of  its  competency.  See  Town  of 
Cherokee  7'.  Sioux  City  &  I.  F.  Town  Lot  &  Land  Co.,  52  Iowa,  279; 
Culbertson  &  B.  Packing  &  Provision  Co.  ?/.  Chicago,  iii  111.  651 ;  Gardner 
V.  Brookhne,  127  Mass.  358;  Sawyer  v.  City  of  Boston,  144  Mass.  470; 
March  v.  Portsmouth  &  C.  R.  Co.,  19  N.  H.  372 ;  Concord  R.Co.  v.  Greely. 
23  N.  H.  237;  W^ashburn  v.  Milwaukee  &  L.  W.  R.  Co.,  59  Wis.  364,  20 
Am.  &  Eng.  R.  Cas.  225  ;  Roberts  v.  City  of  Boston,  149  Mass.  346;  Hunt 
V.  City  of  Boston.  152  Mass.  168. 

"  The  degree  of  similarity  that  must  exist  between  the  property  sold  and 
the  property  whose  value  is  to  be  determined,  as  well  as  the  nearest  in  re- 
spect to  time  and  distance,  are  matters  resting  largely  in  the  discretion  of 
the  trial  judge.  Lewis,  Em.  Dom.  §  443:  Watson  v.  Milwaukee  &  M.  R. 
Co..  57  Wis.  332, 10  Am.  &  Eng.  R.  Cas.  168.  But  still  that  discretion  will, 
in  proper  cases,  be  reviewed  by  the  appellate  court ;  and  in  this  instance, 
but  for  the  fa^ctthat  appellant  could  not  have  been  prejudiced  by  the  ex- 
clusion of  the  testimony  offered,  we  would  be  inclined  to  criticise  the  ruling 
of  the  court.  The  same  witness  testified  that  he  knew  the  market  value  of 
the  land  in  question,  and  stated  its  value  to  the  jury,  and  there  was  there- 
fore no  occasion,  so  far.  at  least,  as  that  witness  was  concerned,  for  resorting 
to  proof  of  specific  sales  of  similar  property,  and  appellant  was  in  no  wise 
injured  by  the  ruling  of  the  court. 

•'  The  ruling  of  the  court  rejecting  the  testimony  of  the  witness  Foster,  as 
to  what  he  testified  was  the  value  of  McDonald's  land  adjoining  that  of  the 
respondents,  in  a  probate  proceeding,  in  the  same  court,  the  day  before,  is 
not  open  to  criticism.  What  the  witness  said  or  did  on  the  day  previous, 
and  in  another  proceeding,  was  entirely  immaterial.  If  he  knew  the  mar- 
ket value  of  respondents'  land,  he  conid  have  so  stated.  If  he  did  not« 
know  it.  he  was  not  competent  to  testify  as  to  its  value  at  all."  Seattle  & 
Montana  R.Co.  v.  Gilchrist  e/  u.v.  (Wash.  July  7.  1892)  30  Pac.  Rep.  738. 

Evidence  as  to  Increase  in  Value  of  Other  Land  Along  the  Road. — Inassess- 
ini^  damages  for  land  taken  by  a  railroad  company  for  a  right  of  way  the 
question  for  the  jury  to  determine  is  the  value  of  the  land  at  the  time  of 
the  appropriation,  and  it  is  immaterial  as  affecting  the  question  of  damages 
that  the  market  value  of  lands  in  other  counties  through  which  the  rail- 
road runs  has  increased  in  value  "  within  the  last  six  months." 
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The  court  said  :  "At  the  trial,  counsel  for  appellant  propounded  to  a 
witness  this  question  :  '  Has  not  the  market  value  of  real  estate  through 
Skagit  and  Snohomish  counties,  where  the  Seattle  &  Montana  Railroad 
runs,  increased  within  the  last  six  months  ? '  The  question  was  objected 
to  as  irrelevant  and  immaterial,  and  the  objection  was  sustained,  and  we 
think  rightly.  In  a  new  country  like  this,  values  are  likely  to  increase 
rapidly,  even  in  localities  remote  from  railroads.  If  counsel  had  offered  to 
show  to  the  court  .by  proper  proof  that  such  enhancement  of  value  was  di- 
rectly due  to  the  proposed  building  of  the  road,  and  that  such  appreciation 
of  value  should  therefore  be  excluded,  the  case  would  be  different.  But 
disconnected  from  anything,  showing  that  the  real  market  value  of  respond- 
ents' land,  at  the  time  of  the  taking,  should  not  be  considered  in  the  as- 
sessment of  damages,  the  question  was  clearly  objectionable.  As  an  inde- 
pendent propositibn,  it  was  quite  immaterial  whether  or  not  the  price  of 
land  through  those  counties  had  risen  or  fallen  within  six  months.  The 
value  at  the  time  of  the  appropriation  was  what  the  jury  were  to  determine, 
and  not  the  cause  of  that  value."  Seattle  &  Montana  R.  Co.  v,  Gilchrist  et 
ux.  (Wash.  July  7,  1892)  30  Paoi  Rep.  738. 

Evidence  as  to  Elements  of  Special  Damaget — Where,  in  condemnation 
proceedings,  evidence  of  the  value  of  the  land  taken  for  all  purposes  to 
which  it  was  or  might  be  devoted,  was  permitted  to  go  to  the  jury,  a  de- 
fendant cannot  complain,  of  evidence^  offered  by  the  petitioner  as  to  the 
value  of  the  land  per  acre,  on  the  ground  that  it  was  an  attempt  to  prove 
the  value  of  the  land  taken  without  regard  to  its  special  surroundings,  or 
to  the  special  uses  to  which  it  had  been  devoted.  The  court  said :  *'  It  is 
objected  that  the  court  erred  in  permitting  appellee  to  prove  the  value  of 
the  land  taken,  without  regard  to  its  special  surroundings,  or  to  the  special 
uses  to  which  it  had  been  devoted  by  appellant.  The  objection  is  not  well 
taken.  The  value  of  the  land  is  an  element  always  proper  to  be  shown  and 
considered,  for  any  purpose  to  which  it  is  or  is  susceptible  of  being  devoted. 
It  is  undoubtedly  true  that  evidence  of  its  value  as  land  merely,  mdepend- 
ently  of  the  purposes  to  which  it  is  or  may  be  appropriately  put,  will  not 
be  of  controlling  importance.  If  the  property  has  a  special  value  for  any 
cause,  that  special  value  belongs  to  the  owner,  and  compensation  must  be 
made  to  him  for  the  value  of  his  land.  It  is  the  value  which  he  has,  and 
of  which  he  is  deprived,  that  must  be  made  good  to  him.  Chicago  &  E. 
R.  Co.  V,  Blake,  116  111.  163,  24  Am.  &  Eng.  R.  Cas.  288 ;  St.  Louis,  J.&S. 
R.  Co.  V,  Kirby,  104  111.  345,  10  Am.  &  Eng.  R.  Cas.  214.  It  cannot,  how- 
ever,  be  doubted  that  evidence  of  the  value  of  the  land  as  such  is  compe- 
tent evidence.  But  the  recovery  must,  at  least,  be  had  upon  the  basis  of 
the  actual  value  taken  from  the  owner.  We  see  no  objection  to  the  ques- 
tion propounded  by  appellee's  counsel  as  to  what  was  the  value  of  the 
land  per  acre.  It  may  have  afforded  one  means  of  determining  the  com- 
pensation to  be  pafd,  and  in  many  cases,  perhaps,  the  only  one.  But  in 
this  case  appellant  is  in  no  condition  to  complain.  The  value  of  its  land 
for  all  purposes  to  which  it  was  or  might  be  devoted,  so  far,  at  least,  as 
counsel  saw  fit  to  investigate,  was  permitted  to  go  to  the  jury."  Hercules 
Iron  Works  v.  Elgin  J.  &  E.  R.  Co.  (111.  May  12,  1892)  30  N.'E.  Rep.  1050. 


Digitized  by 


Google 


608  BELLINGHAM  BAY  &  B.  C.  R.  CO.  V.  STRAND.      [VOL.  $1 


Bellingham  Bay  &  British  Columbia  R.  Co- 

V, 

Strand  et  ux. 

{Washington  Supreme  Courts  May  12,  }Sg2,) 

Eminent  Domain-* Right  of  Petitioner  to  Opon  and  Cloeo.— In  proceedings 
to  condemn  land  for  railroad  purposes  the  statvttes  (Washington)  make 
it  incumbent  upon  the  railroad  company  to  establish  the  necessity  of  the 
taking,  and  the  sum  necessary  to  actually  compensate  the  party  whose 
property  is  taken,  consequently  the  company  has  the  right  to  open  and 
close. 

Prospoctivo  Rights  as  Elomont  of  Damages — Shore  Lands. — In  the  con- 
demnation of  shore  lands,  no  damages  should  be  allowed  for  any  prospect- 
ive rights  which  may  possibly  be  granted  by  the  legislature  in  such  lands 
below  the  line  of  ordinary  high  tide.  Even  though  such  rights  would 
enure  to  the  benefit  of  the  corporation,  they  are  too  remote  to  constitute 
an  element  of  damage  in  such  proceedings. 

Right  of  Jury  to  View  Premises. — In  proceedings  to  condemn  land  for 
railroad  purposes,  it  is  within  the  discretion  of  the  trial  court  to  allow 
the  jury  to  view  the  premises. 

Appeal  from  Whatcom  Superior  Court.  Condemnation 
proceedings. 

Door  &  Finch,  for  appellant. 

Fair  child  &  Rawson^  for  respondents. 

HoYT,  J. — This  was  a  proceeding  to  condemn  property  for 
corporate  uses,  under  the  act  of  February  f,  1888.  Ijpon 
^^  the  trial,  petitioner  claimed  the  right  to  open  and 
ofMIe!"  close  in  the  introduction  of  testimony  and  argu- 
ment to  the  jury.  The  court  refused  to  allow  it 
so  to  do,  and  this  refusal  is  assigned  as  error.  Petitioner 
contends  that,  as  this  was  a  trial  on  appeal  from  the  award 
of  damages  by  commissioners,  and  as  petitioner  was  the  ap. 
pellant,  the  question  presented  for  the  determination  of  the 
*ury  was  as  to  whether  or  not  the  award  of  damages  made 
)y  the  commissioners  could  be  reduced ;  and  that  it,  as  the 
appealing  party,  had  the  affirmative.  It  further  contends 
that,  if  the  trial  in  the  district  court  was  unaffected  by  the 
proceeding  before  the  commissioners,  so  far  as  this  question 
is  concerned,  still,  under  the'provisions  of  our  statute,  the  pe- 
titioner has  the  right  to  open  and  close.  A  discussion  of  the 
first  proposition  would  be  of  no  general  value,  for  the  rea- 
son that,  under  our  present  statute,  a  case  in  which  the  ques- 
tion could  arise  is  no  longer  possible;  and  the  conclusion  to 
which   we  have  come   in   regard   to   the   other  contentioa 
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makes  it  unnecessary,  for  the  purposes  of  this  case,  that  we 
should  decide  it.  We  shall  therefore  discuss  only  the  second 
question  above  suggested.  Under  our  statute,  which  party 
is  entitled  to  open  and  close  ?  This  question  has  been  a 
much  mooted  one,  and  the  authorities  in  regard  thereto  are 
absolutely  irreconcilable.  In  some  of  the  states,  after  a  care- 
ful consideration,  the  courts  have  settled  down  in  favor  of 
one  side  of  the  proposition,  while  in  others,  after  equally 
careful  consideration,  a  directly  opposite  conclusion  has  been 
arrived  at.  The  question  is  a  new  one  here,  and  the  Coh- 
struction  of  our  own  statute  is  directly  involved.  It  there- 
fore becomes  our  duty  to  investigate  the  same,  not  only  in 
the  light  of  the  decisions  of  the  courts  of  other  states  upon 
this  particular  question^  but  also  in  the  light  of  established 
principles,  as  universally  applied  to  the  determination  of 
questions  of  this  nature. 

It  is  conceded  by  the  respondents  that  the  general  rule, 
as  applied  to  questions  of  this  kind,  is  that  he  who  has  the  af- 
firmative of  the  issue  is  entitled  to  open  and  close  ; 
that  the  party  who  will  be  defeated,  if  no  proof  Bight  to  ©pea 
were  offered,  has  upon  him  the  burden  of  proof,  *'*  *^*^"' 
and,  as  a  consequence  of  such  burden,  the  right  to  open. 
All  the  cases  which  have  sustained  the  right  of  the  land 
owner  to  open  and  close  have  practically  conceded  the  gen- 
eral rule  as  above  stated,  but  have  avoided  the  effect  of  the 
same  by  saying  that,  as  the  only  question  before  the  jury  in 
this  class  of  cases  is  as  to  the  amount  of  damages,  it  follows 
that  he  who  is  claiming  the  damages  must  make  proof  thereof 
or  be  defeated.  That  this  is  true  under  statutes  where 
the  landowner  is  the  moving  party  is  unquestioned,  and  the 
reasoning  of  the  courts  upon  that  side  of  the  question,  as  ap- 
plied to  that  kind  of  a  case,  is  entirely  satisfactory  to  us. 
There  the  railroad  already  has  the  land,  and  no  question  of 
the  taking  of  the  same  is  involved.  Many  of  the  cases  relied 
upon  by  respondents  belong  to  this  class,  and  with  these  we 
find  no  fault.  A  large  number,  however,  which  hold  with 
the  contention  of  respondents,  are  cases  like  the  one  at  bar,, 
where  the  corporation  was  the  moving  party ;  and  it  is  this 
class  of  cases  which  it  is  impossible  to  harmonize  with  those 
upon  the  other  side. 

Upon  principle,  under  our  statute,  who  has  the  affirmative 
of  tnis  issue  ?  What  is  it  necessary  that  the  corporation 
should  establish  before  a  decree  of  condemnation  can  be 
granted  it?  We  think  that  it  is  incumbent  upon  the  corpo- 
ration to  establish  at  least  two  things :  Firsts  the  necessity 
of  the  taking  ;  and,  second,  the  sum  necessary  to  actually  com- 
pensate the  party  whose  property  is  taken.     No  one  would 
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contend  that  as  to  the  first  of  these  necessary  requirements 
the  petitioner  does  not  have  the  affirmative,  and  to  us  it 
seems  equally  clear  that  the  burden  of  proof  should  also  be 
upon  it  to  establish  the  second.  The  necessity  for  the  taking 
having  been  established,  the  respondents  contend  that,  in  the 
absence  of  proof  of  damages,  the  petitioner  would  be  entitled 
to  a  degree  condemning  the  property  to  its  use,  with  dam- 
ages assessed  against  it  in  a  nominal  amount.  If  this  conten- 
tion is  true,  it  would,  of  course,  follow  that  the  burden  of 
proof  upon  this  question  of  damages  was  upon  the  land 
owner,  and  he  entitled  to  open  and  close.  But  we  cannot 
subscribe  to  this  doctrine  at  all.  It  never  could  have  been 
the  intention  of  the  legislature  to  have  thus  placed  the  land 
owner  at  the  mercv  of  circumstances.  Under  this  rule,  if  in 
any  case  default  snould  be  made,  the  petitioner  would  get 
the  property  for  nothing. 

Nominal  damages  never  purport  to  be  real  damages. 
They  are  awarded  where,  from  the  nature  of  the  case,  some 
injury  has  been  done,  the  amount  of  which  the  proofs  fail  ^i- 
tirely  to  show.  But,  in  proceedings  for  the  condemnation  of 
land    for   corporate  purposes,  the  constitution  and   statutes 

()rotect  a  lana  owner  from  a  contingency  of  this  kind.  The 
and  can  only  be  taken  upon  the  payment  of  the  actual  value, 
and  the  court,  before  it  is  justified  in  awarding  a  decree  of 
condemnation,  must  find  as  a  fact  what  the  actual  value  of 
the  property  is.  This  it  cannot  do  without  proof.  Under 
these  provisions,  the  court  would  not  be  warranted  in  finding, 
from  the  fact  that  no  proof  was  introduced  upon  the  question 
of  value  or  damages,  that  the  property  only  had  a  nominal 
value,,  and  that  there  were  no  resulting  damages.  If  we  are 
right  in  our  view  of  the  statute  as  above  stated,  it  must  nec- 
essarily follow  that,  in  the  absence  of  any  proof  as  to  dam- 
ages, the  petitioner  would  fail  in  its  suit,  and,  if  such  would 
be  the  result  of  the  want  of  any  evidence  upon  this  question, 
the  universally  conceded  rule,  as  above  stated,  would  give  to 
the  petitioner  the  right  to  open  and  close  in  regard  to  such 
question.  The  arguments  in  the  opinions  in  that  class  of 
cases,  holding  that  the  petitioner  has  the  affirmative  of  this 
issue,  seem  to  us  to  be  much  more  reasonable  than  those  of 
the  cases  upon  the  other  side.  This  latter  class  of  cases  do 
not  seem  to  deny  the  general  proposition  that  the  party 
against  whom  judgment  will  be  given,  in  the  absence  of 
proof,  has  the  affirmative,  but,  by  an  ingenious  course  of 
reasoning,  attempt  to  show  that  such  rule  is  not  applicable 
to  cases  of  this  kind,  or  announce  the  doctrine  that  the  decree 
of  condemnation  would  go  with  a  judgment  for  nominal 
damages    only.     Their  reasoning,   however,  as  to  the  first 
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branch,  is  not  satisfactory  to  us,  and  the  second  proposition 
is,  as  we  have  seen,  entirely  untenable  under  our  statute. 

In  fact,  we  cannot  see  how  it  can  be  applied  under  any  of 
the  statutes,  where  the  corporation,  and  not  the  land  owner, 
is  the  moving  party.  The  reasons  in  favor  of  the  right  of 
petitioner  to  open  and  close,  and  the  conclusions  of  the  court 
upon  this  question,  are  so  ably  and  tersely  stated  by  Mr. 
Justice  Sheldon  in  deciding  the  case  of  McReynoldst^.  Bur- 
lington &  O.  R.  R..Co.,  io6  III.  152,  14  Am.  &  Eng.  R.  Cas. 
172,  that  we  see  no  escape  from  such  reasoning  and  conclu- 
sion. That  learned  judge  in  deciding  said  case,  makes  use  of 
the  following  language  :  "  Objection  is  taken  to  the  refusal 
of  the  court  below  to  permit  the  defendant's  counsel,  on  his 
motion,  to  open  and  close  the  case  before  the  jury.  The 
decisions  of  courts  are  not  uniform  upon  this  question.  The 
general  rule,  as  laid  down  in  Wharton  on  Evidence,  §  357,  is : 
*.It  may  be  stated,  as  a  test  of  universal  application,  that 
whether  the  proposition  be  affirmative  or  negative,  the  party 
against  whom  judgment  would  be  given  as. to  a  particular  is- 
sue, supposing  no  proof  to  be  offered  on  either  side,  has  on 
him,  whether  he  be  plaintiff  or  defendant,  the  burden  of 
proof,  which  he  must  satisfactorily  sustain.'  The  present 
proceeding  is  not  one  by  the  land  owner  to  have  an  assessment 
made  of  his  damages  or  compensation  for  the  taking  of  his  land, 
but  it  is  a  proceeding  instituted  by  the  railroad  company  to 
ascertain  what  is  a  just  compensation  for  the  land  sought  to 
.be  appropriated. 

By  our  state  constitution,  the  land  cannot  be  acquired 
without  just  compensation  to  the  land  owner,  to  be 
ascertained  by  a  jury.  The  statute  upon  the  subject 
contemplates  that  tne  jury  are  to  ascertain  the 
compensation,  *  after  .  hearing  the  proof  offered.'  Should 
there  then  be  no  proof  offered,  the  petitioner  would 
be  defeated.  It  would  fail  of  having  an  ascertainment  by 
the  jury  upon  proof  offered  of  what  was  a  just  compensa- 
tion for  the  land,  without  which  it  would  be  unable  to  ac- 
quire the  land  sought  to  be  appropriated.  Under  the  rule, 
then,  that  the  party  entitled  to  begin  is  he  who  would  have  a 
verdict  against  him  if  no  evidence  were  gfiven  on  either  side, 
we  think  the  court  below  properly  ruled  that  the  petitioner 
should  open  and  close.  This  view  is  in  agreement  with  the 
decision  of  the  supreme  court  of  Ohio    upon  this  precise 

?uestion,  in  the  well-considered  case  of  Neff  r.  Cincinnati,  32 
>hio  St.  215,  under  the  constitution  and  statute  of  that  state, 
which  we  take  to  be  similar  to  ours  upon  this  subject."  The 
conclusions  of  this  case  were  expressly  affirmed  in  the  cas§ 
of  South  Park  Com'rs  v.  Trustees  of  Schools,  107   111.  489, 
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where  Mr.  Justice  Craig,  in  delivering  the  opinion  of  the 
court,  shows  that  the  application  of  the  universally  accepted 
rules  in  regard  to  the  burden  of  proof,  and  the  consequent 
right  to  open  and  close,  when  applied  to  cases  of  this  kind,, 
will  cast  upon  the  corporation  the  burden  of  proof, and  give 
it  the  right  to  open  and  close  whenever  it  is  the  moving  party, 
but  that  the  contrary  rule  might  well  be  held  to  obtain  where 
the  proceeding  was  one  by  the  land  owner  affirming  the  tak- 
ing of  the  property  by  the  corporation,  and  seeking  only  a 
judgment  for  aamages.  These  cases  and  others  upon  the 
same  side,  referred  to  by  appellant,  so  well  agree  with  our 
own  ideas  of  the  proper  construction  of  our  statute  that  we 
feel  compelled  to  decide  in  accordance  therewith. 

But,  as  against  the  reasoning  of  these  cases,  it  is  suggested 
upon  argument  by  respondents  that,under  our  statutes,the  ad- 
judication as  to  the  necessity  of  the  taking  is  a  separate  pro- 
ceeding,  and  that  the  only  question  to  be  determined  upon  the 
trial  before  the  jury  is  the  amount  of  damages,  and  that  for 
that  reason  the  land  owner  should  be  held  to  have  the  affirma- 
tive in  such  trial.  In  regard  to  this  contention  we  would 
say  that  our  statute  in  that  regard  is  not  unlike  those  passed 
upon  bv  the  supreme  court  of  the  state  of  Illinois,  above 
cited.  The  fact  that  petitioner  has  to  first  establish  one  of  the 
facts  necessary  to  its  success  in  procuring  the  object  for 
which  its  petition  was  filed  at  one  time,  and  the  other  neces- 
sary fact  at  another  time,  cannot  relieve  it  of  the  burden  of 
establishing  these  necessary  facts  by  its  own  affirmative  case. 
The  petitioner  could  have  had  no  decree  condemning  the 
property  to  its  use  until  the  actual  value  of  the  property  had 
been  shown  in  evidence.  Therefore  it  was  error  on  the  part 
of  the  trial  court  to  hold  that  the  affirmative  was  upon  the 
land  owners,  and  they  entitled  to  open  and  close. 

Another  error  relied  upon  by  appellant  is  that  the  verdict 
was  ex'cessi  ve,  and  that  the  court  erred  in  not  granting  its  mo- 
tion for  a  new  trial  on  that  ground.  Its  first  position  on  this 
question  is  that  as  it  alone  appealed  from  the  award  of  dam- 
ages by  the  commissioners,  the  respondents  could  get  no 
benefit  from  such  appeal ;  from  which  it  would  follow  that 
no  verdict  in  excess  of  $8,500,  the  amount  of  the  award  of 
said  commissioners,  could  be  sustained.  Appellant  makes 
an  ingenious  argument  in  support  of  this  position,  but  we 
are  not  satisfied  that  it  should  obtain.  The  statute  is  not  as 
clear  upon  this  subject  as  it  should  be,  but  it  seems  to  con- 
template  a  "new  trial  as  to  the  amount  t>f  damages  which 
should  be  awarded.  As  this  statute  is  no  longer  in  force> 
this  question  is  of  little  importance,  and  we  shall  not  further 
discuss  it. 
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Appellant  further  contends  that  the  amount  of  damages 
awarded,  is  greatly  in  excess  of  the  sum  warranted  by  the 
proofs.  In  this  regard  it  is  not  claimed  that  there 
was  no  testimony  in  the  case  which  would  war-  «TW««e«  of 
rant  the  verdict  rendered.  The  contention  is  that  ^K^htl*"'* 
all,  or  nearly  all,  of  the  witnesses  that  testified 
as  to  the  value  of  the  property  taken  were  allowed  by  the 
court  to  include  in  their  estimate  of  said  value  certain  pros- 
pective rights  to  the  lands  below  the  line  of  ordinary  nigh 
tide  in  the  waters  of  Puget  sound.  That  the  witnesses  were 
allowed  so  to  do  is  clear  from  the  record,  and  we  must  there- 
fore decide  whether  or  not  this  prospective  contingent  right 
was  a  proper  element  to  be  taken  into  consideration  in  de- 
termining the  value  of  the  property  taken.  We  think  that 
it  was  not.  At  the  time  these  proceedings  were  instituted 
there  was  no  law  in  force  giving  to  the  littoral  proprietor 
any  rights  whatever  in  said  tide  lands,  and,  under  the  de- 
cisions of  this  court  in  regard  to  the  rights  of  littoral  pro- 
prietors in  such  lands,  the  respondents  had  no  valuable  rights 
therein.  It  was  left  entirely  to  the  legislature  to  say  whether 
or  not  they  should  have  any  recognition  as  such  littoral  pro- 
prietors. Under  these  circumstances,  any  value  which  was 
placed  upon  the  property  taken,  by  reason  of  any  rights 
which  might  or  might  not  be  bestowed  upon  it  by  legisla- 
tion, was  too  remote  to  constitute  an  element  of  value  in  pro- 
ceedings of  this  kind ;  and,  even  if  they  were  held  not  to  be 
too  remote  to  constitute  an  element  of  damage,  there  is  much 
force  in  the  argument  of  appellant  that,  by  the  taking  of  the 
property  for  corporate  uses,  the  right  attaching  to  the  same 
would  not  thereafter  enure  to  the  benefit  of  such  corporation. 

It  is  true  our  statute  seems  to  warrant  the  condemnation 
of  the  entire  title  to  the  property,  but  the  corporation  can 
only  take  such  title  for  corporate  purposes.  Hence  it  does 
not  follow  that,  as  incident  to  the  title  thus  passed  for  cor^ 
porate  purposes,  such  corpioration  succeeds  to  all  the  rights 
of  the  littoral  proprietor.  Respondents,  while  seeking  to 
show  that  the  elements  of  damage  testified  to  by  their  wit- 
nesses were  proper  ones  to  be  taken  into  consideration,  at- 
tempt further  to  meet  the  objections  thereto  by  the  claim 
that,  although  the  witnesses  may  have  testified  to  something 
.in  regard  to  these  riparian  or  littoral  rights,  yet  that  their 
testimony,  taken  as  a  whole,  showed  that  they  only  esti- 
mated the  lotfe  at  the  market  value  as  they  were  then  situated. 

The  testimony  of  some  of  the  witnesses  would  seem  to 
justify  this  contention,  but  we  are  not  satisfied  that  every 
witness  on  the  part  of  the  respondents  based  his  estimate  of 
value  entirely  upon  what  the  property  would  bring  in  the 
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market  at  the  time  of  the  condemnation  ;  and  even  if  this  did 
appear  from  the  testimony  of  all  the  witnesses,  yet  all  this 
testimony,  as  to  the  appurtenances  to  the  property  taken, 
was  incompetent,  and  of  such  a  nature  that  it  would  mani- 
festly tend  to  mislead  the  jury.  A  verdict  rendered  thereon 
could  not  stand  unless  it  clearly  appeared  that  the  party 
against  whom  the  verdict  was  rendered  was  not  at  all  prej- 
udiced by  such  testimony,  and,  as  this  fact  does  not  appear 
to  our  satisfaction  in  the  record  in  this  case,  it  follows  that 
the  verdict  should  have  been  set  aside. 

Appellant  further  contend^  that  it  was  error  to  allow  the 

jury  to  view  the  premises.     We  think,  however,  that  this 

j«iT  to  Ti«w  ^^^  ^  matter   within   the  discretion  of  the  trial 

prtatflM.        court,   and   that  no  abuse  of  such  discretion  is 

shown  by  the  record. 

Several  other  errors  are  assigned  as  ground  for  the  re- 
versal of  the  judgment,  but  they  are  most  of  them  simply 
branches  of  the  questions  which  we  have  discussed  above^ 
and  the  others  are  not  of  sufficient  importance  to  require 
separate  consideration. 

Judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Anders,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur.  Dun- 
bar, J.,  not  sitting. 

Eminent  Domain— Right  to  Open  and  Close  in  Condemnation  Proceed. 
ingt«— See  note,  47  Am.  &  Eng.  R.  Cas.  270 ;  Colorado  Cent.  R.  Co.  v. 
Allen  (Colo.)  44  Id.  193;  note«  23  Id,  126,  and  cases  there  cited;  Streyer 
V.  Georgia,  S.  &  F.  R.  Co.  post.  • 

In  condemnation  proceedings  under  Washington  Laws  1889-90,  p.  294* 
the  burden  of  establishing  the  value  of  land  taken  for  railroad  purposes  ia 
on  the  company  making*the  appropriation,  and  it  therefore  has  the  right 
to  open  and  close ;  and  the  mere  fact  that  the  owner  of  the  land  sought 
to  be  taken,  filed  a  pleading  purporting  to  be  an  answer,  which  was  not 
required  by  law^  stating  what  he  claimed  to  be  the  value  of  the  land,  and 
the  manner  and  extent  of  the  injury  by  the  proposed  appropriation,  does 
not  shift  the  burden  of  showing  the  value  of  the  land  upon  him.  The 
court  said  :  "  At  the  beginning  of  the  trial  both  the  petitioner  and  the 
respondents  claimed  the  right  to  open  and  close  the  case.  The  court  de- 
cided in  favor  of  the  respondents,  and  that  decision  of  the  court  is  as-^ 
signed  as  error.  Upon  the  question  whether,  in  cases  of  this  character, 
the  petitioner  has  the  right  to  open  and  close,  the  decisions  of  the  courts 
of  the  various  states  are  not  uniform.  Where  not  controlled  by  statute, 
the  courts  all  base  their  decisions  on  the  general  principle  that  the  party 
on  whom  rests  the  burden  of  proof  is  entitled  to  begin  and  reply.  The 
majority  of  the  cases  seem  to  hold  that  the  burden  of  proof  is  upon  the 
land  owner,  and  consequently  give  the  opening  and  closine  to  him.  In 
this  state  no  private  property  can  be  taken  or  damaged  U>v  public  or 
private  use  without  just  compensation  being  first  made  or  paid  into  court 
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for  the  owner,  and  no  right  of  way  can  be  appropriated  to  the  use  of  any 
corporation,  other  than  municipal,  until  full  compensation  therefor  be 
first  made  in  money,  or  ascertained  and  paid  into  court  for  the  owner,  ir- 
respective of  any  benefit  from  any  improvement  proposed  by  such  corpo- 
ration, which  compensation  must  be  ascertained  by  a  jury,  unless  a  jury 
be  waived  as  in  other  civil  cases  in  courts  of  record,  in  the  manner  pre- 
scribed by  law.  Sec.  16,  art.  i.  Const.  The  proceeding  must  be  inaugur- 
ated by  the  party  seeking  to  appropriate  the  land.  This  is  done  by 
presenting  to  the  superior  court  of  the  county  in  which  the  land  is  situ- 
ated, or  to  the  judge  of  such  superior  court  in  any  county  where  he  has 
jurisdiction  or  is  holding  court,  a  petition  describing  the  land  and' premi- 
ses sought  to  be  appropriated  with  reasonable  certainty,  and  setting  forth 
the  name  of  each  and  every  owner  or  other  party  interested  \n  the  same, 
so  far  as  the  same  can  be  ascertained  from  the  public  records,  and  the  ob- 
ject for  which  the  land  is  wanted,  and  praying  that  a  jury  be  impaneled 
to  ascertain  and  determine  the  compensation  to  be  made  in  money  to  all 
persons  interested,  irrespective  of  any  benefit  from  any  improvement  pro- 
posed by  such  corporation  ;  or,  if  a  jury  be  waived,  then  that  the  com- 
pensation to  be  made  be  ascertained  and  determined  by  the  court  or  judge 
thereof.  Notice  is  given  to  the  owner  and  other  parties  interested  m  the 
premises  sought  to  be  appropriated  of  the  time  and  place  when  and  where 
the  petition  will  be  presented  to  ihe  court  or  judge ;  and  at  the  hearinpr 
of  the  petition,  if  the  court  is  satisfied  that  the  contemplated  use  for  which 
the  land  is  sought  to  be  appropriated  is  a  public  use,  and  that  the  public 
interest  requires  the  prosecution  of  such  enterprise,  and  that  the  land 
sought  to  be  appropriated  is  necessary  for  the  purposes  of  such  enterprise,. 
a  jury  is  summoned,  by  order  of  the  court,  to  assess  the  damages.  Laws 
1889-90,  p.  294. 

"  From  the  above  provisions  of  the. statute  it  will  be  seen  that  the  corpo- 
ration seeking  the  condemnation  of  land  for  its  corporate  uses  is  required 
to  bring  the  land  owner  into  court  in  a  certain  prescribed  manner,  and  to 
show  that  the  use  for  which  the  land  sought  to  be  appropriated  is  a  pub- 
lic use,  that  the  public  interests  require  the  prosecution  of  the  enterprise 
in  which  it  is  engaged,  and  that  the  land  sought  to  be  appropriated  is 
necessary  for  the  purposes  of  such  enterprise.  As  to  all  of  these  matters, 
the  burden  of  proof  is,  of  course,  upon  the  petitioner.  Having  gone  thus 
far,  and  having  come  to  the  question  of  the  amount  of  damages,  does 
the  burden  of  proof  shift  to  the  land  owner,  or  remain  with  the  petitioner  ? 
Our  statute  provides  that  witnesses  may  be  examined  by  either  party  to 
the  proceedings,  but  no  answer  or  plea  is  required  to  be  filed  to  the  peti- 
tion, in  any  case.  In  contemplation  of  law,  therefore,  the  amount  to  be 
paid  is  to  be  determined  upon  the  petition  alone,  without  formal  pleadings 
or  issues.  No  formal  pleadings  or  issues  being  contemplated  or  required 
by  the  statute,  in  order,  therefore,  to  determine  which  party  ought  to 
open  and  close,  it  is  necessary  to  consider  what  is  the  substantial  issue  to 
be  established,  and  on  which  party  is  imposed  the  burden  of  establishing 
it.  The  substantial  fact  to  be  determined,  in  this  flass  of  cases,  is  not 
whether  the  compensation  is  more  than  the  petitioner  concedes  to  be  just, 
or  is  willing  to  pay,  as  some  of  the  cases  would  seem  to  hold,  nor  whether 
the  compensation  to  be  made  is  less  than  the  owner  of  the  land  is  willing 
to  receive,  but  simply  what  is  full  compensation.  The  question  of  dam- 
ages cannot,  be  tried  upon  the  claim  or  demand  of  the  land  owner.  The 
proceeding  is  not  an  action  by  him  to  recover  damages  for  land  actually 
taken,  but  is  a  proceeding  instituted  b}^  the  petitioner  to  ascertain  what  is 
a  full  compensation  for  the  taking  or  injuriously  affecting  the  land  ;  and, 
before  the  land  can  be  taken  at  all,  the  petitioner  must  proceed  affirma- 
tively, and  have  the  amount  of  compensation  *  ascertained  and  deter- 
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mined  '  according  to  law,  or  not  succeed  in  the  appropriation.  If  no  proof 
should  be  offered,  the  petitioner  would  be  defeated,  and  the  proceeding 
would  be  dismissed.  And,  this  being  so,  the  petitioner  had  the  right  to 
begin  and  reply,  both  in  the  introduction  of  evidence  and  in  the  argu- 
ment to  the  jury.  Sec  i  Whart.  Ev.  §  357 ;  Bellingham  Bay  &  B.  C.  R. 
Co.  V.  Strand  (Wash.,)  30  Pac.  Rep.  144,  (recently  decided  by  this  court, 
but  not  yet  officially  reported) ;  i  'Qiomp.  Trials,  p.  238;  McReynolds  v. 
Burlington  &  O.  R.  R.  Co..  106  111.  152,  14  Am.  &  Eng.  R.  Cas.  172  ;  South 
Park  Commissioners  v.  Trustees,  107  111.  489;  Neff  v.  Cincinnati.  32  Ohio 
St.  215.  Ft.  Worth  &  R.  G.  R.  Co.  v.  Culver  (Tex.  App.)  14  S.  W.  Rep. 
1013;   Alloway  v.  City  of  Nashville,  (Tenn.)  13  S.  W.  Rep.  123;    Mont- 

fomery  Southern  R.  Co.  v,  Sayre,  72  Ala.  443.  20  Am.&  Eng.  R.  Cas.  203 ; 
[arrison  v.  Young,  9  Ga.  359. 

"  But  it  is  contended,  in  this  case,  on  behalf  of  the  respondents,  that  an 
answer  and  reply  were  filed  which  raised  an  issue  entitling  the  respond- 
ents to  assume  the  burden  of  proof.  It  is  true  that  a  pleading  purporting 
to  be  an  answer  was  filed  in  the  case,  but  it  was  not  required  by  law,  and 
alleged  no  fact  which  could  not  have  been  proved  in  its  absence.  It  was 
a  statement  of  what  the  respondents  claimed  to  be  the  value  and  quantity 
of  the  land  sought  to  be  appropriated,  together  with  certain  other  state- 
ments showing  in  what  manner  and  to  what  extent  they  would  be  dam- 
aged by  Ihe  proposed  appropriation.  \\  set  up  no  affirmative  defense  to 
the  proceedings,  and  did  not  deny  anything  alleged  in  the  petition,  except 
such  matters  as  the  court  was  called  upon,  in  limine,  to  judicially  deter- 
mine. And  we  do  not  think,  as  claimed  by  counsel,  that  if  respondents 
had  failed  to  appear  and  give  testimony  at  the  trial,  the  court  would  have 
been  warranted  in  directing  a  verdict  for  the  amount  stated  in  the  reply 
to  be  the  value  of  the  land  sought  to  be  appropriated.  We  are  of  the 
opinion  that,  where  there  is  a  disagreement  between  the  parties,  and  a 
jury  is  called  to  '  ascertain  and  determine '  the  compensation  to  which  the 
land  owner  is  entitled,  the  amount  of  such  compensation  must  be  shown 
by  proof,  and  not  inferred  merely  from  what  one  party  is  willing  to  give 
or  the  other  to  take."  Seattle  &  M.  R.  Co.  v,  Murphine  (Wash.,  June  24, 
1892,)  30  Pac.  Rep.  720. 

Elements  of  Damage  for  Taking  Land — Increased  Cost  of  Cultivating  Landi 
— Where  a  railroad  seeks  a  right  of  way  over  land  adapted  to  cultivation. 
it  is  proper  to  consider,  as  an  element  of  damages,  the  increased  cost  of 
cultivating  it  caused  by  the  building  of  the  road.  The  court  said :  "  It  is 
claimed  by  the  appellant  that  the  court  erred  in  admitting  evidence  of  the  in- 
creased cost  which  might  result  from  a  svstem  of  irrigation  upon  some 
tracts,  which  would  have  to  be  adopted  it  the  railroad  were  built,  beyond 
that  which  would  be  suitable  if  the  road  was  not  built.  The  objection 
urged  is  that  the  land  is  uncultivated,  and  that  no  such  system  has  yet 
been  adopted,  or  is  in  contemplation  of  adoption.  The  land  appears  to 
have  been  unadapted  to  cultivation  unless  irrigated,  and  the  damage 
caused  by  the  building  of  the  railroad  would  be  increased  if,  by  reason  of 
such  building,  the  owner  was  compelled  to  incur  greater  expense  in  its 
irrigation.  Although  then  uncultivated,  the  land  was  shown  to  be  adapted 
to  cultivation.  If  so,  the  increase  of  any  cost  for  bringing  it  under  culti- 
vation, caused  by  the  building  of  the  railroad  through  the  land  involved, 
would  be  a  legitimate  subject  of  inquiry,  for  the  purpose  of  ascertaining 
the  damage  sustained  by  the  owner."  San  Bernardmo  &  E.  R.  Co.  v. 
Haven  (Cal.,  May  7,  1892,)  29  Pac.  Rep.  875. 

Same—Fencing  as  a  Distinct  Item  of  Damages^ — In  condemnation  pro- 
ceedings by  a  railroad  company  for  a  right  of  way  the  cost  of  building 
fences  and  constructing  railroad  crossings  cannot  be  recovered  as  distinct 
items  of  damage  but  can  be  included  in  the  damages  resulting  from  the 
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depreciation  in  the  value  of  the  lands  by  reason  of  the  taking,  etc.  Seattle 
&  M.  R.  Co.  V.  Murphine  (Wash.  June  24,  1892)  30  Pac.  Rep.  720.  The 
court  said  :  "  Appellant  contends  that  the  court  erred  in  permitting  wit- 
nesses to  testify  as  to  the  cost  of  building  fences  along  the  line  of  the  right 
of  way,  and  of  a  wagon  crossing  over  the  same,  and  in  its  instructions  to 
the  jury  in  regard  thereto.  The  instructions  complained  of  are  as  follows : 
•  Now,  on  the  question  of  building  a  fence,  if  you  find  that  it  would  be  ne- 
cessary for  respondents  or  defendants  in  this  case,  in  order  to  continue 
using  this  land  for  the  'purpose  to  which  it  is  devoted  now,  for  them  to 
have  a  fence  along  the  track,  or  on  both  sides  of  the  track,  then  you  will 
allow  him  whatever  it  is  reasonably  worth  to  put  up  a  substantial  fence 
along  either  or  both  sides  of  the  track,  as  the  testimony  has  shown.'  'And, 
further,  if  you  find  from  the  evidence  that  it  is  necessary  for  respondents 
to  have  a  railroad  crossing  across  the  track  and  right  01  way  of  the  rail- 
road, and  that  it  is  necessary  for  them  to  have  thisTor  use  for  the  purposes 
for  which  the  land  is  devoted,  then  you  will  say  how  much  it  will  take  to 
build  a  substantial  crossing,  and,  in  case  that  fact  has  not  been  established, 
you  can  allow  a  reasonable  'amount  for  the  building  of  such  a  crossing',  if 
you  find  such  crossing  is  necessary.' 

"While  the  first  of  these  instructions  of  the  learned  judge  is  not  unsup- 
ported by  authority,  we  nevertheless  think  it  is  justly  open  to  criticism, 
and  should  not  have  been  given.  The  amount  of  damages  the  owner  of 
the  land  is  entitled  to  recover  is  the  market  value  of  the  land  actually 
taken,  irrespective  of  anjr  benefit  from  any  proposed  improvement,  to- 
gether with  any  depreciation  in  the  market  value  of  the  remainder  caused 
by  the  taking  of  the  right  of  way.  If,  by  reason  of  such  taking,  additional 
fencing  is  made  necessary,  in  order  that  the  residue  of  the  land  may  be 
conveniently  used  as  the  owner  may  desire  to  use  it,  the  burden  of  con- 
structing such  fence,  in  so  far  as  it  depreciates  the  market  value  of  the 
land  is  a  proper  element  to  be  considered  in  estimating  the  damages. 
Lewis  Em.  Dom.  §  498.  The  damages  should  be  estimated  in  respect 
to  the  land,  as  land,  and  whatever  casts  a  burden  upon  it,  and  thereby  de- 
tracts from  its  market  value,  should  be  taken  into  consideration.  The 
cost  of  necessary  fencing  and  crossings  may  be  shown  to  aid  the  jury  in 
determining  the  extent  of  the  burden  thereby  imposed  upon  the  land. 
Lewis  Em.  Dom.  §  498;  Stone  v.  Heath,  135  Mass.  561.  But  as  it  is  not 
certain  in  all  cases,  and  perhaps  not  in  any  case,  that  the  land  will  be  de- 
preciated in  value  in  the  exact  proportion  to  the  cost  of  fencing  and  cross- 
ings, no  specific  sum  should  be  allowed  for  fences  or  crossings  as  distinct 
items  of  damage,  but  the  allowance  should  be  made  only  to  the  extent  of 
the  depreciation  of  the  value  of  the  land.  See  Lewis  Em.  Dom.  §  498 ; 
Henry  v,  Dubuque  &  P.  R.  Co.,  2  Iowa.  288 ;  Kennedy  v.  Dubuque  &  P. 
R  Co.,  2  Iowa,  521  ;  Hanrahan  v.  Fox.  47  Iowa,  102;  Pennsylvania  &  N. 
Y.  R.  &  Canal  Co.  v.  Bunnell,  81  Pa.  St.  414 ;  Pittsburgh,  B.  &  B.  R.  Co., 
V.  McCloskcy,  1 10  Pa.  St.  436,  23  Am.  &  Eng.  R.  Cas.  86  ;  Pittsburg,  V.  & 
C.  R.  Co.  V,  Vance,  115  Pa.  St.  325 ;  Curtin  v,  Nittany  Valley  R.  Co.,  135 
Pa.  St.  201,  44  Am.  &  Eng;  R.  Cas.  130.  Under  some  circumstances,  the 
value  of  the  premises  might  be  greatly  enhanced  by  the  building  of  a  fence, 
and,  in  such  cases,  it  would  be  manifestly  unjust  to  compel  tne  railroad 
company  to  build,  or,  which  amounts  to  the  same  thing,  pay  for  building 
it,  in  the  absence  of  any  statute  requiring  it  to  do  so.  The  judge  charged 
the  jury,  in  effect,  that  the  measure  of  damages  would  be  the  difference 
between  the  market  value  of  the  premises  immediately  before  and  after  the 
appropriation  of  the  rieht  of  way,  irrespective  of  any  benefits  from  the  pro- 
posed improvement.  He  should  then  have  told  the  jury  that,  in  order  to 
arrive  at  this  difference  in  value,  they  might  take  into  consideration  the 
burden  of  increased  fencing,  in  so  far  as  the  value  of  the  land  was  thereby 
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depreciated,  instead  of  charging  them  to  allow  whatever  the  evidence 
showed  it  was  reasonably  worth  to  put  up  a  substantial  fence  along 
either  or  both  sides  of  the  track.  The  instruction  respecting  the  crossing 
is  especially  objectionable,  for  the  jury  were  thereby  directed  to  find  the 
reasonable  cost  of  constructing  a  crossing  if  found  to  be  necessary,  even 
although  the  same  had  not  been  established  by  the  evidence.  The  jury 
were  not  at  liberty  to  determine  that  or  any  other  question  upon  mere 
conjecture  without  proof." 

The  length  of  a  strip  of  land  sought  to  be  condemned  for  railroad  pur- 
poses was  1 ,00 1  feet,  and  the  only  evidence  at  the  trial  as  to  the  cost  of 
building  a  lawful  fence  along  the  tract  bordering  on  the  right  of  way  was 
30  cents  per  foot.  NM,  that  the  finding  by  the  court  that  $100  was  suf- 
ficient to  build  such  fence  was  contrary  to  the  evidence.  The  court  said : 
"  The  length  of  the  right  of  way.  or  strip  sought  to  be  condemned  through 
defendant  s  land,  is  1,001  feet.  The  only  evidence  given  at  the  trial  as  to 
the  cost  of  building  a  lawful  fence  along  this  right  of  way,  was  30  cents 
pe;^  foot.  Of  course  the  finding  that  it  will  cost  $100  is  not  sustained  by 
the  evidence,  but  is  contrary  thereto.  By  stipulation  of  the  parties,  the 
judge  during  the  trial  visited  the  premises  for  the  purpose  of  making  a 
personal  inspection,  and  it  is  claimed  that  what  he  saw  and  learned  by  in- 
spection is  evidence  in  the  case ;  that  he  may  have  seen  that  there  were 
natural  obstructions  which  would  amount  to  a  fence,  or  that  under  the 
circumstances  no  fence  was  necessary  or  even  practicable,  as  the  proposed 
roadbed  was  the  wash  of  Arroyo  Seco  creek.  To  this  suggestion  it  may 
be  replied  that  it  is  not  so  found,  and.  if  it  had  been,  such  finding  would 
be  inconsistent  with  the  other  testimony  in  the  case  ;  and,  further,  by  find- 
ing that  good  and  sufficient  fences  would  cost  $100,  the  court  concedes 
the  necessity  of  a  fence.  It  is  also  said  that  the  defendant  cannot  com- 
plain, because  it  has  been  held  that  the  assessment  of  the  cost  of  fencing 
IS  made  to  enforce  a  duty  imposed  by  law.  and  not  as  damages  to  the  land 
owner  for  an  injury  to  his  land.  Butte  Co.  v.  Boydston.  64  Cal.  1 10 ;  Cal- 
ifornia S.  R.  Co.  V.  Southern  Pac.  R.  Co.,  67  Cal.  59.  20  Am.  &  Eng.  R. 
Cas.  309.  But.  if  such  be  the  case,  it  is  the  duty  in  which  the  land  owner 
has  a  special  interest,  and.  if  the  railroad  company  does  not  build  the  fence, 
the  statute  expressly  authorizes  him  to  collect  the  amount.  And.  on  the 
other  hand,  the  railroad  company,  by  payinc"  the  amount  assessed  to  the 
land  owner,  diminishes  its  responsibility,  and  renders  the  land  owner  liable 
for  certain  losses  which  may  occur  unless  he  builds  and  maintains  the 
fence.  Plainly,  therefore,  it  is  a  matter  in  which  the  defendant  has  a  sub* 
stantiaf  interest,  and  the  error  is  prejudicial  to  her."  Los  Angeles.  P.  A 
G.  R.  Co.  V.  Rumpp.  94  Cal.  532. 

In  Missouri  the  statute  imposes  the  cost  of  building  fences  and  con- 
structing gates  at  farm  crossings  on  a  railroad,  upon  the  company,  and 
this  is  not  an  item  of  damage  in  condemnation  proceedings.  5t.  Joseph 
&  I.  R.  Co.  7/.  Sh^baugh.  106  Mo.  557. 

Same— Lou  of  Crossing  Under  Railroad.— Where  an  agreement  executed 
by  a  railroad  company  as  past  consideration  for  tb?  grant  of  a  right  of 
way,  recites  that  the  owner  of  the  land  shall  be  entitled  to  a  free  under- 
crossing  under  a  bridge  constructed  by  the  company  on  her  land,  provided 
the  bridge  shall  be  "  of  sufficient  dimensions  to  admit  of  said  under-crossing^ 
and  further  that  the  said  company  shall  not  be  liable  for  any  damage  caused 
by  reason  of  privileges  being  granted."  //M,  that  where  the  bridge  afforded 
a  good  crossmg  and  subsequently  the  crossing  was  destroyed  by  the  con- 
struction of  a  dam  for  a  reservoir  the  loss  thereof  constituted  a  part  of  the 
damages  which  should  be  allowed  in  proceedings  of  condemnation  for  the 
reservoir.  The  court  said  :  "  This  written  agreement  was  not  only  a  part 
of  the  consideration  for  the  right  of  way.  but  it  was  part  of  the  transac- 
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lion  by  which  the  defendant  procured  the  right  of  way,  and  it  should  be 
read  in  connection  with  the  deed  executed  by  the  defendant."  It  secured 
to  defendant  a  vahiable  right,  the  loss  of  which,  by  the  erection  of  the 
dam,  constitutes  a  part  of  the  damages  which  should  be  allowed  to  her  in 
these  proceedings.  The  point  made  that  this  agreement  for  a  subway  is 
a  mere  license,  revocable  at  will,  is  not  well  taken.  The  company,  as  ha& 
been  said,  acquired  the  right  of  way  subject  to  the  agreement  concerning 
the  under-crossing."     Chicago  S.  F.  &  C  R.  Co.  v.  Miller,  106  Mo.  458. 

Same— Probability  of  Land  being  Included  within  City  Limits.— In  ascer- 
taining the  marlcet  value  of  land  in  condemnation  proceedings,  the  fact 
that  provision  has  been  made  by  law  for  bringing  the  land  in  question 
within  the  corporate  limits  of  a  city  may  be  considered.  Duluth  &  W.  R^ 
Co.  V,  West,  (Minn.  Oct.  27,  1892)  53  N.  W.  Rep.  197. 


Graham 

V. 

Pittsburgh  &  Lake  Erie  R.  Co. 

{Supreme  Court  of  Pennsylvania ^  Nov,  p,  i^pr.) 

Eminent  Domain— Measure  of  Damages— Oifferenoe  in  Value. — A  railroad 
company,  claiming  title,  constructed  its  road  across  plaintiff's  farm  on  the 
line  of  an  abandoned  canal.  PlaintifT  subsequently  brought  an  action  of 
ejectment  against  defendant  to  settle  the  title  to  the  strip  of  land  occu- 
pied by  the  railroad  and  recovered  judgment.  Heid,  that  the  meas- 
ure of  damages  for  the  taking  of  the  land  was  the  difference  between  the 
value  of  the  entire  farm  at  the  time  the  company  filed  its  statutory  bond 
for  the  payment  of  damages  in  the  condition  the  farm  was  in  when  first 
entered  upon  \>y  the  company  and  its  value  as  affected  by  the  existence 
of  the  road. 

Same — Estimating  Damages.— The  value  of  the  farm  at  the  time  of  the 
company's  entry  upon  it  is  not  to  be  considered,  in  estimating  such  dam- 
ages. 

Appeal  from  Lawrence  County  Court   of  Common  Pleas^ 

Action  to  assess  damages  for  land  taken  for  a  right  of  way. 
Plaintiff  obtained  judgment  for  $180  damages  and  he  appeals. 

Appellant's  first  assignment  of  error  was  as  follows:  "(i) 
The  court  erred  in  refusing  plaintiff's  offer  and  sustaining  de- 
fendant's  objection,  which  offer  and  objection,  and  the  rul- 
ing of  the  court,  are :  *  Qiiestion.  What  did  ^ou  consider  the 
fair  market  value  of  your  farm  at  the  time  tnis  road  was  lo- 
cated and  constructed,  immediately  afterwards  and  before?'  " 
The  railroad's  bond  for  payment  of  damages  was  filed  Decem- 
ber 3,  1890. 

E.   T,  Kurtz  and  /.  Norman  Martin,  for  appellant. 

D.  B,  &  L,  T.  Kurtz,  lor  appellee. 

Clark,  J. — The  plaintiff  is  the  owner  of  a  tract  of  land  \xk 

Digitized  by  VjOOQ IC 


620  GRAHAM  V,  PITTSBURGH  Sl  LAKE  ERIE  R.  CO.      [VOL.  5I 

Mahoning  township,  Lawrence  county,  through  which 
formerly  passed  the  Ohio  &  Pennsylvania  Canal, 
Cam  stated.  ^  small  portion  of  his  land  lying  between  the  canal 
and  the  Mahoning  river.  In  1873  the  canal  was  abandoned, 
and  in  November.  1877,  the  Pittsburgh  &  Lake  Erie  Railroad 
Company,  claiming  to  own  the  land  occupied  by  the  canal, 
entered  and  began  the  construction  of  their  road,  which  was 
completed  in  the  fall  of  1878.  About  the  year  1882  the  Pitts- 
burgh, Cleveland  &  Toledo  Railroad  Company  purchased  of 
the  plaintiff,  in  fee,  for  railroad  purposes,  a  strip  of  land,  60 
feet  in  width,  adjoining  the  land  occupied  by  the  defendant, 
and  extending  across  the  entire  tract,  and  built  their  railroad 
thereon.  The  plaintiff  subsequently  brought  an  ejectment 
against  the  Pittsburgh  &  Lake  Erie  Railroad  Company,  the  de- 
fendant, to  settle  the  title  to  the  strip  occupied  by  theirroad, 
formerly  covered  by  the  canal,  and  recovered  a  judgment, 
thereby  establishing  the  fact  that  the  original  entrv  by  the  de- 
fendant company  for  the  construction  of  their  road  was  a  tres- 
pass upon  the  plaintiff's  land.  The  subsequent  maintenance 
of  the  road  thereon  was  therefore  a  continuing  trespass,  un- 
til the  right  of  way  vested  in  the  company,  on  the  approval 
of  their  bond,  on  the  3d  December,  1890.  For  redress  of  the 
injuries  resulting  from  this  invasion  01  the  plaintiff's  rights, 
he  had,  of  course,  his  remedy  by  an  action  ot  trespass.  Bor- 
ough of  Harri-sburgh  z\  Crangle,  3  Watts  &  S.  (Pa.)  460; 
McClinton  v.  Pittsburg  Ft.  W.  &  C.  R.  Co.,  66  Pa.  St.  404; 
Dimmick  v.  Brodhead,  75  Pa.  St.  464.  The  effect  of  the 
subsequent  statutory  proceeding  to  assess  damages  was  to 
divest  the  title  as  of^  the  date  of  filing  the  bond.  In  the  ac- 
tion  of  trespass,  if  one  had  been  brought,  the  plaintiff  would 
have  been  entitled  to  recover  damages  for  the  tortious  entry, 
and  for  any  injuries  he  suffered  from  that  date  until  the  title 
of  the  right  of  way  was  vested  in  the  company,  not  as  these 
injuries  affected  the  value  of  the  land,  but  the  enjoyment  of 
it:  whereas,  in  the  proceeding  to  assess  damages  under  the 
statute,  the  measure  of  damages  would  be  computed  upon 
the  value  of  the  land,  unaffected  by  the  obstruction  of  the 
plaintiff's  road,  and  its  value  as  affected  by  it.  The  action 
of  trespass  is  for  the  recovery  of  the  damages  accrued  in  the 
past,  while  the  assessment  under  the  statute  is  for  the  price 
of  a  permanent  right  or  privilege  to  be  enjoyed  in  the  future; 
but  that  price  must  be  settled  upon  a  consideration  of  the 
value  of  the  land  at  the  time  of  its  lawful  appropriation,  as 
it  was,  on  the  condition  it  was,  before  the  railroad  was  con- 
structed,  and  its  value  afterwards.  This  necessarily  involves 
a  knowledge  and  consideration  of  the  condition  of  the  land  be- 
fore the  railroad  was  built,  fpr  although  the  damages  are  to 
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be  computed  as  of  the  date  of  the  divestiture  of  the  plaintiff's 
title  to  the  right  of  way,  yet  it  is  plain  that  the  land  must 
be  valued  in  the  first  instance,  free  from  the  obstructions  of 
the  plaintiff's  road,  and  in  the  condition  in  which  the  defend- 
ant  company  found  it  upon  their  first  entry,  (Justice  v.  Nes- 
quehoning  Valley  R.  Co.,  87  Pa.  St.  28);  for,  as  at  the  time 
of  the  filing  of  the  bond  the  plaintiff  had  established  his  right 
to  the  property  free! rom  the  obstruction  of  the  railroad,  he  iias 
a  right  to  have  the  assessment  made  of  the  land  in  that  state. 
The  sale  to  the  Pittsburgh,  Cleveland  &  Toledo  Railroad 
Company  was,  of  course,  made  under  stress  of  the  conditions 
affecting  the  land  at  the  time,  and  may  have  been  for  a  much 
less  consideration  than  would  otherwise  have  been  available; 
non  constat  that  but  for  the  appropriation  of  the  defendant's 
right  of  way  the  sale  of  the  adjacent  strip  would  ever  have 
been  made,  for,  although  the  first  appropriation  was  wrong- 
ful, it  was  of  a  manifestly  permanent  nature,  and  was  capable 
of  being  perfected  under  the  statute. 

In  estimating  the  injury  done  to  the  plaintiff  in  the  taking 
of  his  land  for  right  01  way,  the  value  of  the  land  unaffected 
by  the  construction  of  the  railroad,  is  necessarily 
referable  to  some  previous  condition,  for  the  rail-  ■•"■re  of 
road,  at  the  time  of  the  filing  of  the  bond,  was  in  <»■"•»••• 
full  operation.  We  must  go  back  to  the  time  of  original  en. 
try,  to  ascertain  the  condition  of  the  land  upon  which  the 
value  is  to  be  computed,  or  of  the  date  of  the  actual  and  law. 
ful  appropriation.  What  was  the  condition  of  the  land  when 
the  railroad  company  first  entered  for  the  construction  of 
the  railroad  ?  Wnat  was  its  value  in  that  condition  on  the 
3d  December,  1890,  unaffected  by  the  railroad,  and  what  its 
value  as  affected  by  the  railroad  ?  The  difference  would  be 
the  proper  measure  of  damages.  There  is  a  class  of  cases  in 
which  the  company  has  been  held  to  have  acquired  such  an 
entry  as  entitled  it  to  a  conditional  verdict  or  decree,  and  an 
assessment  of  damages  made,  in  execution  of  the  company's 
right.  In  Wheeling,  P.  &  B.  R.  Co.  v.  Warrell,  122  Pa.  St. 
613,  the  parties  submitted  the  assessment  of  damages  to  cer- 
tain persons  named,  who  made  an  award,  and,  although  the 
amount  awarded  had  never  been  paid,  yet  this  court  held 
that  "  by  the  award,  and  the  agreement  on  which  it  was 
founded,"  the  company  "  exhibited  an  equity  which  pro- 
perly  reduced  the  judgment  to  a  conditional  one,  and  thus 
relieved  the  defendant  from  a  total  loss  of  its  improvements." 
So  in  Allegheny  Valley  R.  Co.  v.  Col  well,  15  Atl.  Rep.  927, 
(decided  at  the  October  term,  1888,  and  not  officially  re- 
ported,) it  was  said  :  "  But  as  Col  well  was  at  least  passively 
derelict  in  knowingly  permitting  the  railroad  company  to 
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occupy  and  put  its  improvements  on  his  land,  we  agree  that 
it  would  be  inequitable  to  allow  the  judgment  to  work  a  for- 
teiture  of  these  improvements ;"  and  execution  was  accord- 
ingly stayed,  to  enable  the  company  to  proceed  under  the 
statute.  In  Oliver  v,  Pittsburgh  V.  &  C.  R.  Co.,  113  Pa.  St 
408,  44  Am.  &  Eng.  R.  Cas.  175,  where  the  entry  was  under 
a  lease  from  the  life  tenant,  and  with  the  knowledge  and  ac- 
quiescence of  the  guardian  of  the  person  entitled  m  remain- 
der, who  saw  the  expenditures  made  in  the  construction  of 
the  road,  it  was  held  that  the  entry  so  made  could  not  be 
treated  as  a  trespass.  "  In  all  the  cases,  however,  in  which 
the  entry  was  made  with  the  knowledge  and  consent  of  the 
owner,"  says  our  Brother  Williams  in  that  case,  "  the  ac- 
tion has  been  treated  as' equitable  in  character.  The  corpo* 
ration,  having  been  permitted  to  enter  in  advance  of  the  as- 
certainment of  damages,  did  not  thereby  lose  its  right  to 
proceed  in  the  usual  manner  to  secure  their  adjustment 
through  the  courts,  and  the  action  of  ejectment  has  been 
sustained  as  a  means  of  quickening  the  action  of  the  corpo- 
ration in  this  regard.  While  the  owner  has  not  parted  with 
his  title  by  his  own  conveyance,  or  had  it  divested  by  pro- 
ceedings under  the  statute,  he  has  parted  with  the  posses- 
sion under  circumstances,  and  permitted  expenditures  upon 
and  use  of  the  property,  of  sucn  a  character  as  to  make  it  in- 
equitable  for  him  to  resume  the  possession,  or  todefeat  the 
right  of  the  corporation  to  proceed  under  the  statute,  and 
add  to  its  lawful  possession  a  lawful  title,  by  virtue  of  a  com- 
pliance with  its  provisions." 

In  all  such  cases  as  we  have  cited,  the  assessment  covers 
the  entire  damages,  with  like  effect  as  if  the  bond  was  filed 
at  the  time  of  the  original  entry.  The  title  of  the  railroad 
company,  in  such  a  case,  comes,  not  through  the  proceeding 
to  assess  the  damages,  but  through  its  original  entry  and  ap- 
propriation of  the  right  of  way,  with  the  consent  or  without 
the  objection  of  the  owner.  Lawrence's  Appeal,' 78  Pa.  St. 
365.  JBut  in  the  case  now  under  consideration  the  defendant 
entered,  at  the  outset,  under  a  contested  claim  to  the  land,  in 
fee.  The  plaintiff  brought  an  ejectment,  and  the  title  was 
held  to  be  m  him.  The  company  was  found  to  be  a  trespas- 
ser, and  was  answerable  as  a  trespasser  to  the  extent  already 
stated.  There  was  no  equity  exhibited,  nor  was  any  in- 
voked, which  would  have  justified  a  conditional  judgment; 
the  damages  for  right  of  way  are  therefore  to  be  estimated 
according  to  the  general  rule  established  in  such  cases.  The 
2d,  3d,  4tn,  and  5th  assignments  of  error  are  sustained.  The 
offer  embraced  in  the  ist  assignment  was  not  directed  to  the 
proper  subject  of  inquiry,  and  was  therefore  not  admissible. 
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The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awardea. 

Eminent  Domain— Instructing  Jury  on  Question  of  Damages. — In  proceed- 
ings by  a  railroad  company  to  condemn  lands  for  right  of  way,  where  tiie 
court  instructed  the  jury  that,  *'  damages  are  recoverable  by  the  owner  of 
the  land  for  such  injuries  as  depreciate  the  value  of  the  property,  where, 
by  taking  a  portion  of  it,  the  portion  left  is  rendered  less  useful,  *  *  * 
and  that  they  should  take  all  such  matters  into  consideration,  so  far  as 
shown  by  the  evidence,  in  estimating  the  amount  to  be  awarded  as  com- 
I>ensation."  Held,  that  the  question  of  damage  resulting  from  the  taking 
of  part  of  the  defendant's  property  was  fairly  presented  for  the  considera- 
tion of  the  jury.  The  court  said  :  "  It  is  practically  conceded  in  argu- 
ment that  the  instructions  are  abstractly  correct,  but  it  is  insisted  that 
under  the  facts  of  this  case  they  were  calculated  to  mislead  the  jury,  in 
that  the  jury  were  instructed  by  them  that  in  assessing  compensation  they 
were  to  take  into  consideration  only  the  depreciation  in  market  value  of 
appellant's  property  ;  thereby  excluding  from  their  consideration,  as  it  is 
said,  the  damages  resulting  to  appellant  by  taking  a  part  of  the  property, 
and  the  construction  and  operation  of  the  railroad  thereon,  arising  from 
the  diminished  powers  of  doing  business,  the  hindrance  and  loss  of  busi- 
ness, and  the  increased  expenses  of  operating  appellant's  plant  by  reason 
and.  in  consequence  of  such  taking  and  appropriation.  "The  jury  were 
fully  instructed  on  the  part  of  appellant,  and  upon  every  conceivable  phase 
of  the  questions  involved.  By  the  seventh,  given  for  it,  the  jury  were  told 
*  that,  in  cases  of  this  kind,  damages  are  recoverable  by  the  owner  of  the 
land  ifor  such  injuries  as  depreciate  the  value  of  the  property,  where,  by 
taking  a  portion  of  it,  the  portion  left  is  rendered  less  useful ;  in  case  of  a 
corporate  body,  less  capable  of  transacting  its  business;  for  such  hindrance 
and  inconvenience  as  occasion  loss,  or  diminish  and  limit  its  capabilities  to 
transact  its  business  by  decreasing  its  power  to  transact  as  much  business^ 
or  by  necessarily  increasing  the  expense  of  what  may  be  done,  although 
not  diminished.'  The  jury  are  then  told  they  should  take  all  such  matters 
into  consideration,  so  far  as  shown  by  the  evidence,  in  estimating  the 
amount  to  be  awarded  as  compensation.  And  so  with  the  sixth.  They 
were  told  to  take  into  consideration,  not  only  the  value  of  the  land  taken, 
but  all  facts  shown  by  the  evidence  that  contributed  to  produce  damage ; 
as  that  the  land,  a  part  of  which  is  taken,  is  put  in  worse  shape  for  use  or 
for  the  purpose  for  which  it  was  designed  to  be  used  ;  that  some  portions 
of  it  are  more  dangerous  in  consequence ;  the  danger  from  fire ;  the  incon- 
venience of  access  to  the  balance  of  the  propertv  not  taken ;  increased  in- 
convenience of  ingress  and  egress  to  and  from  tJie  property ;  *  and  all  other 
actual  inconvenience  and  damages  that  property  mav  sustain  in  its  use. 
not  only  for  the  present,  but  for  the  future,'  etc.  Numerous  other  in- 
structions going  to  the  fullest  extent  were  given  at  the  instance  of  appel- 
lant. No  good  purpose  will  be  served  by  an  examination  of  the  numer- 
ous instructions  in  detail.  It  is  sufficient  to  say  that  appellant  had  the 
benefit  of  every  principle  to  which  it  was  entitled,  and  there  is  no  neces- 
sary conflict  between  the  instructions  given  for  appellee  and  those 
given  on  its  behalf.  It  is  also  insisted  with  great  earnestness 
that  the  damages  awarded  are  grossly  inadequate.  It  is  suffi- 
cient to  say  that  there  is  evidence  in  the  record  warranting 
the  finding  of  the  jury.  They,  as  well  as  the  trial  judge,  had  the 
benefit  of  seeing  the  witnesses  and  hearing  them  testify,  and  thereby  had 
opportunities  ofjudging  of  the  weight  and  credit  to  be  given  to  the  testi- 
mony which  we  do  not  enjoy.    The  jury,  moreover,  had  the  benefit  and 
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advantage  of  a  personal  view  of  the  premises,  with  a  right  to  consider 
what  they  there  saw  in  connection  with  the  evidence  in  the  case,  in  deter- 
mining the  compensation  to  be  awarded.  In  all  such  cases  it  has  been 
always  held  that  the  finding  should  be  clearly  and  palpably  against  ihe 
weight  of  evidence  to  justify  an  appellate  court  to  interfere  with  the  find- 
ings of  fact."  Hercules  Iron  Works  ?'.  Elgin  J.  &  E.  R.  Co.,  (111.  May  i2, 
1892)  30  N.  E.  Rep.  1050. 

Where,  in  an  action  to  recover  damages  for  injuries  sustained  from  the 
existence  and  operation  of  a  railroad,  the  court  instructed  the  jury,  that 
the  plaintiff  cannot  recover  for  injury  **  sutfered  in  common  with  the  public 
at  large."  Ne/J,  not  to  be  error,  where  the  court  afterwards  instructs  the 
jury  that  "  if  the  property  is  rendered  less  valuable  by  the  construction 
and  operation  of  the  road  ♦  *  *  you  will  find  for  the  plaintiflf."  Ft. 
Worth  &  R.  G.  R.  Co.  v.  Downie,  82  Tex.  383. 

Where  a  court  instructed  the  jury  that  **  such  damages  shall  be  assessed 
as  will  compensate  for  such  depreciation  in  value  if  any  of  said  property 
before  and  after  the  construction  of  defendant's  road,  caused  by  the  same," 
this  is  equivalent  to  the  court  charging  the  jury,  that,  **  in  determining  the 
amount  of  damages  plaintiffs  were  entitled  to,  they  might  consider  the 
value  of  the  property  before  and  immediately  after  the  railway  and  other 
structures  were  erected  and  that  the  sum  of  depreciation  so  resulting  may 
be  given."     Ft.  Worth  &  R.  G.  R.  Co.  v.  Downie,  82  Tex.,  383. 

Same— Defining  "  Market  Value."— The  **  market  value  "  means  the  fair 
value  of  the  property  as  between  one  who  wants  to  purchase  and  one  who 
wants  to  sell,  not  what  could  be  obtained  for  it  under  peculiar  circum- 
stances, when  a  greater  than  its  fair  price  could  be  obtained,  nor  its  specu- 
lative value  ;  not  a  value  obtained  from  the  necessities  of  another;  nor,  on 
the  other  hand,  is  it  to  be  limited  to  that  price  which  the  property  would 
bring  when  forced  off  at  auction  under  the  hammer.  It  is  what  it  would 
bring  at  a  fair  public  sale,  when  one  party  wanted  to  sell  and  the  other  to 
buy.  Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Fisher,  (Kan.  June  11,  1892,)  30 
Pac.  Rep.  II  L 

Incidental  Damages  to  Other  Land  Disconnected  With  That  Taken.— When 
a  railroad  company  has  the  right  of  eminent  domain  and  cannot  agree,  as 
to  terms  of  purchase,  with  the  .owners  of  land,  it  may,  by  virtue  of  Conn. 
Gen.  St.  §3464,  apply  to  a  justice  of  the  Superior  Court  for  the  appointment 
of  appraisers  to  '*  estimate  all  damages  that  may  arise  "  from  such  taking, 
and  that  such  appraisers  "  shall  view  the  premises,  and  estimate  such  dam- 
age." In  estimating  these  damages  it  is  not  to  be  presumed  that  damage 
done  to  other  land  of  the  same  owner,  distinct  from  and  disconnected  with 
the  land  taken,  and  occupied,  should  be  included.  Longworth  v,  Meriden 
4r  W.  R.  Co.,  (Conn.  Feb.  29,  1892,)  23  Atl.  Rep.  827.  The  court  said: 
"  It  is  the  claim  of  the  defendant  that  Gen.  St.  §  3464,  provides  for  the 
appointment  of  appraisers  to  estimate  all  damages  that  may  arise  to  any 
person  from  the  taking  and  occupation  of  real  estate  for  railroad  purposes ; 
that  under  this  statute,  if  appraisers  had  been  appointed  to  estimate  the 
plaintiffs'  damages,  they  should  have  included  in  this  award  the  damages 
caused  by  the  raising  of  the  bridge  and  road  bed,  as  stated,  they  being,  as 
the  defendant  claims,  '  immediate,  incidental  damages,  which  all  parties 
could  foresee  and  understand, '  and  they  further  claim  that  the  deed  of 
the  plaintiffs  to  the  defendant  was,  in  effect,  a  release  and  satisfaction  of 
all  the  damages  that  could  have  been  assessed  by  appraisers  under  the 
statute ;  that  it  took  the  place  of  an  appraisement,  and  estops  the  plaintiffs 
from  claiming  any  damages  that  might  have  been  included  in  the  appraise- 
ment, if  one  haa  been  made.  Let  us  see  if  this  claim  can  be  supported. 
The  language  of  the  statute  relied  upon  (section  3464)  is:  *  When  any  rail- 
road company  shall  have  the  right  to  take  real  estate  for  railroad  purposes^ 
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and  cannot  obtain  it  by  agreement  with  the  parties  interested  therein,  it 
may  apply  to  any  judge  of  the  superior  court  for  the  appointment  of  ap- 
praisers to  estimate  all  damages  that  may  arise  to  any  person  from  the 
taking  and  occupation  of  such  real  estate  for  railroad  purposes ; '  and. 
further  on,  the  same  section  provides  that  the  appraisers  appointed  *  slialk 
view  the  premises,  and  estimate  such  damage.*  The  first  question,  the re-^ 
fore,  is  whether  damage  toother  land  of  the  same  owner,  distinct  from  and 
disconnected  with  the  land  taken  and  occupied,  caused  by  acts  of  the  de- 
fendant not  done  on  the  land  taken  and  occupied,  though  rendered  neces- 
sary by  reason  of  such  occupation  in  the  manner  required,  are,  in  contem- 
plation of  law,  to  be  considered  as  arising  from  such  taking  and  occupation, 
"  In  Bradley  v.  New  York  &  N.  H.  K.  Co.,  21  Conn.  294 ;  Nicholson  v^ 
New  York  &  N.  H.  R.  Co.,  22  Conn.  74 ;  and  Burritt  v.  City  of  New  Haven,. 
42  Conn.  174, — it  was  held  that  acts  similar  to  those  in  question  did  not 
constitute  a  taking  of  land,  but  that  the  persons  injured  were  entitled  to 
damage  in  an  action  at  law.  The  defendant  claims  these  cases  are  not  in 
point,  since  in  none  of  them  had  damages  been  assessed  or  paid  to  the 
owners  of  the  property  injured,  by  the  railroad  company,  on  the  construc- 
tion of  their  road  ;  nor  had  there  been  any  deed  or  agreement  of  such 
owners.  It  is  not  urged,  however,  by  the  defendant,  that  these  cases  in 
any  way  sustain  its  contention  ;  nor  is  such  claim  made  as  to  any  other  case 
within  this  jurisdiction.  And  we  think  that  they  do  afford  some  argument 
in  support  of  the  plaintiffs*  claims ;  for  while  it  is  undoubtedly  true,  as  ad- 
mitted in  Imlay  v.  Union  Branch  R.  Co.,  26  Conn,  249-260,  that,  *  where 
land  is  taken,  injury  to  the  adjacent  territory  owned  by  the  same  propri- 
etor is  always  to  be  considered  by  appraisers,  yet  such  a  statement  should 
not  be  construed  to  hold  that  where  the  land  injured  is  neither  taken  nor 
injured  by  reason  of  its  separation,  nor  by  acts  done  upon  the  premises  in 
fact  taken,  such  damages  are  to  be  considered  and  included  as  damages 
occasioned  by  the  taking.  The  defendant,  however,  relies  upon  the  gen- 
eral doctrine  of  the  decisions,  as  stated  in  Lewis,  Em.  Dom.  §  565,  and  the 
authorities  cited  in  its  support,  which  is.  in  substance,  that  the  damages 
must  be  assessed  once  for  all,  and  that,  when  once  assessed  according  tO' 
law,  they  mclude  all  the  injuries  resulting  from  the  particular  appropria- 
tion, and  from  the  construction  and  operation  of  the  works  in  a  reasonable 
and  proper  manner,  for  all  time  to  come,  although  the  learned  author  him- 
self severely  criticises  and  condemns  this  rule.  It  may,  at  least,  for  the 
purpose  of  this  case,  be  accepted  without  discussion,  since,  in  considering 
Its  application,  in  section  568,  the  same  writer  says : '  The  rule  stated  in 
the  foregoing  section  applies  only  to  damages  from  the  construction  of 
works  upon  the  land  to  which  the  assessment  relates.  If  parts  of  black 
acre  and  white  acre  are  taken,  and  if  the  works,  as  constructed  upon  black 
acre,  produce  dama]g^es  to  white  acre,  then  there  is  no  presumption  that 
these  were  included  m  the  assessment  to  the  proprietor  of  white  acre,  and 
he  may  recover  therefor  the  same  as  though  no  land  of  his  had  been  taken 
for  the  work.'  And  Eaton  v.  Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504,  and 
also  Delaware  Canal  Co.  v.  Lee,  22  N.  J.  law,  243,  are  cited.  The  case  In 
re  New  York,  W.  S.  &  B.  R.  Co.,  loi  N.  Y.  685,  25  Am.  &  Eng.  R.  Cas.  198, 
cited  by  the  plaintiflFs,  is  also  in  point,  and  we  think  these  authorities  abun- 
dantly sustain  the  position  of  the  plaintiffs  ;  and,  in  accordance  with  the 
principles  therein  contained,  we  hold  that  an  appraisal  of  damages  under 
Gen.  St.  §  3464,  for  the  taking  and  occupation  of  the  real  estate  which  was 
in  fact  conveyed  by  the  plaintiffs  to  the  defendant,  would  not  have  pre- 
sumptively included  such  injuries  to  other  and  detached  land  as  those  of 
which  the  plaintiffs  complain.  This  conclusion  renders  it  unnecessary  xx> 
consider  the  further  contention  of  the  defendant  as  to  the  effect  of  the  deed, 
since,  of  course,  it  is  not  and  could  not  be,  contended  that  it  would  have  a 
51  A.  &  £.  R.Cai.— 40 
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more  extended  scope  than  the  appraisement.  There  is  error  in  the  judg> 
ment  complained  oL  and  it  is  reversed." 

Oamaget  Whor«  Land  it  Already  InterMcted  by  Railroads.— Where  a  rail- 
road is  constructed  through  a  large  tract  of  land  through  which  other 
railroads  run,  it  is  proper  to  admit  evidence  as  to  what  etiect  such  railroad 
will  have  upon  the  value  of  the  portions  of  land  lying  beyond  the  other 
railroads.  The  court  said  :  "  We  are  not  disposed  to  adopt  as  correct  the 
contention  of  the  appellant  that  the  mere  establishment  of  a  line  of  rail- 
road across  a  tract  of  land  so  effectually  and  completely  divorces  the  sev- 
eral tracts  that  the  law  will  declare  that  they  can  no  longer  constitute 
|»arts  of  one  entire  farm.  The  right  acquired  by  a  railroad  company  by 
the  appropriation  of  a  right  of  way  under  the  statute  is  a  mere  easement. 
Quick  T/.  Taylor.  113  Ind.  540;  Cincinnati.  L,  Sl  L.  <i  C.  R.  Co.  v,  Geisel, 
119  Ind.  yy.  The  mere  imposition  of  a  public  easement  upon  and  over  a 
body  of  land  does  not,  of  itself,  operate  to  divide  it  into  separate  farms. 
St.  Paul  &  S.  C.  R.  Co.  V.  Murphy.  19  Minn.  500-515,  (Gil.  433.)  The  fact 
that  parts  of  a  farm  are  separated  by  a  road  or  a  canal  will  not  affect  the 
question  if  such  parts  are  in  fact  used  together.  Note  to  Winona  &  St. 
P.  R.  Co.  V,  Waldron,  88  Am.  Dec.  100-119,  and  cases  there  cited.  The 
true  rule  in  the  assessment  of  damages  for  right  of  way  is  that,  where  the 
lands  affected  are  parts  of  one  farm,  lying  in  one  compact  body.  or.  al- 
though composed  of  separate  and  distinct  tracts  or  government  subdi- 
visions, the  separate  tracts  or  subdivisions  lie  contiguous  to  each  other, 
are  owned  by  one  person,  and  are  used  together  as  comprising 
one  farm,  whatever  may  be  its  size,  damages  should  be  considered 
and  assessed  for  the  entire  farm.  This  is  true  whether  the  lands  are  all 
described  in  the  articles  of  appropriation  or  not.  The  company,  asking 
the  appropriation  of  the  right  of  way,  is  bound  to  take  notice  of  the 
whole  tract,  and  be  prepared  to  meet  a  claim  for  damages  to  the  whole. 
Minnesota  Valley  R.  Co.  ?/.  Doran.  15  Minn.  230.  (Gil.  179;)  Hartshorn  v. 
Burlinijton.C.  R.&N.  R.  Co..  52  Iowa.  613:  Atchison  &  N.  R.  Co.  7*,  Gough. 
29  Kan.  94.  10  Am.  &  Eng.  R.  Cas.  151  ;  Winona  &  St.  P.  R.  Co.  v. 
Denman,  10  Minn.  267,  (Gil.  208;)  Wilmes  v.  Minneapolis  &  N.  W\  R.  Co.. 
29  Minn.  242.  10  Xm,  &  Eng.  R.  Cas.  161  ;  Welch  v.  Milwaukee  &  St.  P. 
R.  Co..  27  Wis.  108  :  Bigelow  7/.  West  Wisconsin  R.  Co.,  Id,  478  ;  Ries- 
fier  7/.  Atchison  Union  Depot  &  R.  Co..  27  Kan.  382.  10  Am.  &  Eng.  R.  Cas. 
155;  Kansas  City  E.  &  S.K.  Co.  7^.  Merrill,  25  Kan.  421,  2  Am.  &  Eng.  R. 
Cas.  485  ;  Elliott.  Roads  &S.  190,  and  authorities  cited  in  note  2.  Whether 
the  several  tracts  or  subdivisions  do  lie  contiguous  to  each  other,  and  are 
in  fact  used  together  as  one  farm,  is  a  question  of  fact  to  be  determined 
by  the  jury  from  the  evidence.  St.  Paul  &  S.  C.  R.  Co.  v.  Murphy.  19 
Minn.  500,  (Gil.  433.)  In  our  opinion,  the  court  did  not  err  in  admitting 
the  testimonv.  This  is  the  only  question  presented  and  argued."  Chicago 
A  W.  M.  R.  Co.  V.  Huncheon.  (Ind..  March  11,  1892,)  30  N.  E.  Rep,  636. 

Compensation  Based  on  Different  Uses  of  the  Land. — In  proceedings  in 
condemnation  the  land  owner  is  not  entitled  to  receive  compensation  for 
the  land  actually  taken,  equal  to  its  market  value  for  a  use  or  purpose 
-wholly  distinct  and  disconnected  from  the  use  and  purpose  to  which  the 
remainder  of  his  land  is  applied,  and  at  the  same  time  receive  compensa- 
tion for  damages  which  he  claims  result  to  the  remainder  by  reason  of  the 
taking.  The  court  said  :  "  Respondent's  proofs  were  specially  directed 
towards  showing  that  the  tract  of  land  sought  to  be  condemned  was  ver>' 
valuable  as  a  gravel  pit,  and  that  its  greatest  value  was  for  use  as  such  pit. 
The  jury  would  have  been  justified  by  the  testimony  in  concluding  that 
it  could  be  used  more  advantageously  for  such  a  purpose  than  for  any 
other,  and  that  its  greatest  value  was  for  the  gravel  therein  contained.  If 
the  jury  so  concluded,  they  could  take  the  proofs  in  respect  to  its  value 
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for  this  special  purpose  as  a  basis  for  determining  the  amount  to  be 
awarded  the  respondent  as  compensation,  and  the  court  so  charged.  It 
went  beyond  this,  and,  in  effect,  charged  that  to  this  amount  the  jury 
might  add  such  sum  as  the  testimony  showed  the  taking  of  the  premises 
in  question  had  injured  and  depreciated  the  remainder  of  respondent's 
farm.  And  on  appeal  respondent's  counsel  contend  that  this  was  a  cor- 
rect exposition  of  the  law ;  that  their  client  was  not  only  entitled  to  re- 
ceive compensation  for  the  acres  actually  taken,  equal  to  their  market 
value  for  any  special  or  distinct  purpose  to  which  they  might  be  ap- 
plied, but  that,  in  addition,  he  was  entitled  to  be  compensated  for  such  dam- 
ages as  resulted  to  the  residue  of  his  farm  by  reason  of  the  taking.  Or, 
to  put  it  differently,  that  the  respondent,  because  to  his  advantage,  mi^ht 
practically  set  apart  this  tract  from  the  remainder  of  his  farm  by  devotmg 
It  to  a  purpose  distinct  from  and  foreign  to  that  of  fariping,  and  for  such 
purpose  have  it  valued,  and  then  insist  upon  having  it  regarded  as  part  of 
the  farm,  that  his  damages  might  be  increased.  If  the  land  under  con- 
sideration was  of  greater  value  as  a  gravel  pit.  or,  to  illustrate,  for  an  ele- 
vator or  hotel  site,  than  it  was  for  agricultural  purposes,  the  owner  could 
so  insist  when  the  railway  company  attempted  its  appropriation.  But  this 
increased  value  attached  solely  because  the  tract  was  adapted  to  and  cap- 
able of  separate  and  independent  use,  and  this  use  contemplated  and  re- 
quired its  segregation  from  the  balance  of  the  farm, — its  appropriation  to 
an  extraneous,  more  desirable,  and  hence  more  valuable  purpose.  If  by 
using  the  8^  acres  as  a  gravel  pit,  or  as  a  building  site, — other  than  for 
farm  buildings,— its  value  could  be  augmented,  the  respondent's  compen- 
sation would  be  correspondingly  increased,  because  it  was  his  right  to 
have  his  damages  assessed  on  that  basis,  but  he  cannot  be  permitted  to 
treat  it  as  a  separate  and  disconnected  tract  of  land  exclusively  devoted  to 
a  special  use  and  purpose  distinct  from  farming,  and  at  the  same  time  re- 
gard it  as  a  part  of  his  farm, — as  still  connected  with  his  adjacent  farming 
lands.  Assessing  the  damages  by  taking  the  value  of  the  entire  tract  as  a 
gravel  pit,  which  of  course  assumed  its  separation  from  the  remainder  of  re- 
spondent's land,  and  also  assessmg  the  damages  by  reason  of  its  separation, 
was  to  some  extent  duplicating  the  damages."  Cameron  v,  Chicago,  M* 
&  St.  P.  R.  Co..  (Minn.,  Oct.  17,  1892,)  53  N.  W.  Rep.  199. 

Damage  to  Contiguous  Property. — In  Ft.  Worth  &  R.  G.  R.Co.ta  Downic, 
82  Tex.  383,  the  court  held  that  damages  should  be  recovered  for  the  ex- 
istence and  operation  of  a  railway  switch  and  coal  bins,  in  close  proximity 
to  one's  lot.  although  they  do  not  occupy  the  street  upon  which  the  lot 
abuts,  or  in  any  way  disturb  ingress  or  egress  to  and  from  the  same.  Fol- 
lowing Gainesville,  H.  &  W.  R.  Co.  v.  Hall,  78  Tex.  169,  44  Am.  &  Eng.  R. 
Cas.51. 

Where  several  contiguous  town  lots  are  used  and  treated  by  the  owner 
as  one  property  in  estimating  his  damages  occasioned  by  the  appropria- 
tion by  a  railroad  company  o^  one  of  such  lots  and  parts  of  two  others 
for  its  right  of  way,  the  injury  to  the  entire  property  should  be  considered, 
although  the  petition  filed  by  the  railroad  company  for  the  appointment 
of  commissioners  only  describes  the  lots  across  which  the  road  is  located. 
Atchison  &  N.  R.  Co.  v,  Boerner.  (Neb.,  March  16,  1892,)  51  N.  W.  Rep. 
842. 

Damage  to  Adjacent  Land— Consequential  Damages.— In  an  action  for 
damages  by  a  railroad  company  against  a  city  for  taking  some  three  acres 
of  plaintiffs  land,  valuable  by  reason  of  large  quantities  of  gravel  therein, 
the  plaintiff  was  permitted  to  show  the  damage  to  its  adjacent  land,  but 
was  not  allowed  to  show  damages  to  its  plant  as  a  whole,  on  the  ground 
that  the  gravel  pit  bore  no  such  relation  to  the  entire  railroad  that  its 
severance  would  occasion  any  consequential  damages.     The  court  said  : 
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"  The  petitioner  was  allowed  to  show  the  damages  to  its  adjacent  land.  ac« 
cess  to  which  was  over  the  part  taken,  and  forming  substantially  one  par- 
cel with  it ;  but  was  not  allowed  to  show  or  recover  damages  to  its  plant 
as  a  whole.  To  have  done  so  would  have  involved  the  question  of  the 
value  of  the  whole  of  the  petitioner's  road  before  and  after  the  taking, 
and.  under  the  circumstances  of  the  case;  would  clearly  have  been  absurd.  It 
is  plain  that  the  land  taken  and  the  adjacent  remaining  parcel  injured  bore 
no  such  integral  and  substantial  relation  to  the  whole  railroad  that  their 
severance  from  it  would  occasion  any  consequential  damage.  The  taking 
of  a  terminal  station,  or  of  some  connecting  line,  or  of  an  integral  and 
important  portion  of  the  road,  which  could  not  readily  be  replaced,  and 
the  loss  of  which  would  sensiblv  interfere  with  the  successful  operation 
of  the  whole,  would  support  a  claim  for  damages  to  the  plant ;  but  the  loss 
of  less  than  thre^  acres  of  land,  outside  of  the  location,  and  adapted  for 
railroad  juse  only  as  a  gravel  pit  or  track  yard,  would  clearly  be  measured 
by  the  value  of  the  land  taken  and  the  diminution  in  value  of  the 
rest  of  the  parcel.  The  statute  under  which  the  city  acted  contained  no 
specific  authority  to  take  property  already  devoted  to  public  use.  By  in« 
stituting  these  proceedings  rather  than  a  bill  in  equity  or  an  action  of  tort, 
the  petitioner  admits  that  its  true  position  is  that  of  an  ordinary  land 
owner,  and  not  that  of  a  quasi  public  corporation,  whose  means  of  serving 
the  public  have  been  impaired  so  as  to  anect  the  value  of  its  whole  plant. 
The  court  was  therefore  right  in  refusing  to  allow  the  jury  to  allow  dam- 
ages to  the  whole  plant,  and  in  excluding  evidence  which  tended  only  to 
prove  such  damages."  Providence  &  w!  R.  Co.  v.  City  of  Worcester.  155 
Mass.  35. 

Damages  for  Closing  Street  by  Construction  of  Railroad. — Where  a  railroad 
company  constructs  its  road  across  plaintifTs  real  estate,  and  permanently 
obstructs  a  public  street  u|x>n  which  the  property  abuts  at  a  distance  of 
several  hundred  feet  from  the  premises,  the  owner  may  maintain  a  suit  at 
law  for  the  damages  sustained  by  reason  of  the  closing  of  the  street.  The 
court  said  :  •'  That  defendant  in  error  was  entitled  to  compensation  for 
the  depreciation  in  the  value  of  his  property  occasioned  by  the  closing 
of  the  street,  there  is  no  room  for  doubt.  Gottschalk  v.  Chicago.  B.  &  Q. 
R.  Co..  14  Neb.  550,  14  Am.  &  Eng.  R.  Cas.  157 ;  Hastings  &G.  I.  R.Co.  v. 
Ingalls.  15  Neb.  123.  20  Am.  &  Eng.  R.  Cas.  60;  Omaha  &  R.  V.  R.  Co. 
V,  Rogers,  16  Neb.  117,  20  Am.  &  Eng.  R.  Cas.  79;  Chicago  K.  &  N.  R. 
Co.  7/.  Hazels,  26  Neb.  364.  The  question  presented  is  whether  an  abut- 
ting lot  owner  may,  by  an  action  at  law,  recover  damages  for  the  interfer- 
ence with  his  casement  in  a  street  by  a  railroad  company,  where  a  portion 
of  his  property  abutting  thereon  has  been  appropriated  by  the  corporation 
for  purposes  of  right  of  way.  That  such  an  action  may  be  maintained 
when  no  part  of  the  plaintilT*s  property  has  been  appropriated  to  the 
use  of  the  company,  but  is  injured  by  the  permanent  interference  with  his 
easement  in  the  street  upon  which  his  real  estate  abuts,  is  no  longer  an 
open  question.  The  doctrine  is  sustained  by  the  decisions  of  this  court. 
Burlington  &  M.  R.  R.  Co.  v,  Reinhackle.  15  Neb.  279,  14  Am.  &  Eng^  R. 
Cas.  i^;  Republican  Valley  R.  Co.  v.  Fellers.  16  Neb.  169,  20  Am.  &  Eng. 
R.  Cas.  256;  Hastings  &  G.  I.  R.  Co.  v.  Ingalls,  15  Neb.  123.  20  Am.  & 
Eng.  R,  Cas.  60;  Omaha  &  N.  P.  R.  Co.  v,  Janecek.  30  Neb.  276.  Like- 
wise it  has  been  held  by  this  court  that  in  condemnation  proceedings  it  is 
proper  to  consider  as  an  element  of  damages  the  depreciation  in  x^alue  of 
nis  property  resulting  from  the  construction  of  a  railroad  across  a  public 
highway  adjoining  the  premises.  Sioux  City  &  P.  R.  Co.  v,  Weimer,  16 
Neb.  272,  20  Am.  i  Eng.  R.  Cas.  184.  That  was  an  appeal 
from  the  assessment  of  damages  returned  by  commissioners  for 
the     location    of     a    railroad    across     the    defendant's     land.      The 
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railroad  track  crossed  a  public  road  37  feet  below  the  level  of 
the  highway.  The  defendant,  over  the  objection  of  the  plaintiff,  intro- 
duced testimony  on  the  trial  in  the  district  court '  as  to  the  situation  of 
the  land,  as  to  abruptness  and  descents  in  connection  with  which  the 
necessary  cutting  down  and  grading  of  the  bed  of  the  highway  would 
render  a  portion  of  the  land  inaccessible  to  said  highway. '  This  court 
was  asked  to  reverse  the  case  because  of  the  admission  of  this  testimony. 
The  objection  was  overruled.  In  passing  upon  the  question  the  court,  m 
the  opinion  say :  *  The  railroad  company,  having  acquired  the  right  of 
way  over  defendant's  land,  must  be  presumed  to  intend  to  cut  down  its 
roadbed  according  to  the  plan  and  profile  as  testified  to  by  its  engineer, 
in  which  case,  as  I  understand  the  law,  it  would  be  its  duty  to  also  cut  down 
and  grade  the  highway,  so  as  to  give  it  a  proper  gradient  for  the  passage 
of  vehicles.  And  if.  by  reason  of  the  peculiar  situation  and  top)ography 
of  her  land,  such  cutting  down  of  the  highway  would  be  an  additional 
damage  to  the  land,  I  know  of  no  reason  why  it  should  not  be  allowed  to 
her ;  but,  on  the  contrary,  I  think  that  the  provision  of  the  constitution, 
as  well  as  considerations  of  justice,  would  give  it  to  her.  Hence,  any 
proper  testimony  was  admissible  for  the  purpose  of  enabling  the  jury  to 
ascertain  the  fact  and  extent  of  such  damage. '  We  do  not  question  the 
soundness  of  the  authority  to  which  we  have  just  referred,  but  it 
is  not  applicable  here,  for  the  reason  that  it  is  predicated  upon 
the  facts  materially  different  from  those  disclosed  by  the  record 
before  us.  In  that  case  the  interference  with  the  highway  was  im- 
mediately in  front  of  the  plaintiff's  property,  which  rendered  a  portion 
thereof  inaccessible  to  the  highway  ;  while  in  the  case  we  are  considering 
the  point  where  the  street  was  closed  was  more  than  1,000  feet  from  Boer- 
ner's  premises,  and  the  injury  thereby  sustained,  if  any,  was  so  far  separate 
and  distinct  from  that  resultmg  from  the  taking  of  a  portion  of  his  lots  as 
to  permit  him  to  bring  this  action.  There  is  no  presumption  that  such  ques- 
tion was  litigated  in  the  condemnation  case,  nor  is  there  anything  in  the 
record  to  warrant  an  inference  that  such  matter  was  therein  adjudicated. 
Nor  is  there  any  testimony  from  which  it  can  be  determined  what  damage, 
if  any,  defendant  in  error  sustained  on  account  of  the  closing  of  Com- 
mercial street.  As  previously  stated,  the  testimony  related  to  the  depre- 
ciation in  value  of  the  property  by  reason  of  the  construction  and  opera- 
tion of  the  road  over  the  lots,  instead  of  being  confined  to  the  matter  of 
closing  the  street.  The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings.  "  Atchison  &  N.  R.  Co.  v.  Boer- 
ner  (Neb.  March  16.  1892)  51  N.  W.  Rep.  842. 

Overflow  Caused  by  Railroad  Embankments* — In  an  action  for  damages 
against  a  railroad  company  for  an  overflow  of  plaintiff's  land,  evidence 
was  offered  that  an  embankment  made  by  the  railroad  company  prevented 
the  water  from  passing  off  of  plaintiff's  land  as  it  formerly  did,  although 
considerable  openings  were  left  in  it  for  that  purp)ose.  Held,  that  the 
evidence  was  sufficient  to  sustain  a  judgment  for  the  plaintiff.  The  court 
said  :  "  It  is  urged  that  the  court  erred  in  finding,  under  the  evidence,  that 
the  injury  of  which  appellee  complained  was  caused  by  the  improper  con- 
struction of  appellant's  railway.  The  statement  of  facts  has  much  the  ap- 
pearance of  a  stenographic  report,  and  makes  reference  to  maps  showing 
the  situation  of  appellant  railway  and  the  land  of  appellee,  to  which  the 
witnesses  in  their  testimony  referred ;  but  these  maps  are  not  found  in 
the  record,  and  it  is  for  this  reason  difficult  to  understand  the  full  force  of 
some  of  the  evidence,  but  enough  does  appear  to  show  that  there 
was  evidence  tending  to  prove  that  appellee's  land  was  Sit- 
uated both  above  and  below  the  line  of  appellant's  railway,  and 
that  this,  in  passing  through  the  land,  crossed  the  streams,  distant  from 
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each  other  some  270  yards ;  that  the  eastern  bank  of  one  and  the 
western  bank  of  the  other  were  so  high  that,  but  for  the  embankment  be- 
tween them,  made  for  support  of  the  railway,  water  would  pass  over  the 
jjround  between  them  during  high  water  without  overflowing  the  eastern 
bank  of  the  one  or  the  western  bank  of  the  other, — the  intervening  ground 
being  low, — but  that  on  account  of  the  embankment  between  the  streams 
the  water  could  not  pass  off,  as  it  had  before  done,  and  was  piled  up  above 
the  embankment  until  it  went  over  the  banks  above  the  bridges  across  the 
streams,  and  flowed  acoss  the  roadway  or  through  cuts  made  by  the  rail- 
way company  upon  appellee  s  land  which  was  shown  to  be  higher  at  the 
banks  referred  to  than  it  was  between  them  and  the  outlying  hills.  It  is 
true  that  it  was  shown  that  considerable  openings  were  left  at  each  of 
the  bridges,  but  it  was  shown  with  equal  certainty  that  these  were  not 
sufficiently  large  to  permit  the  water  to  flow  as  it  had  done  thereto- 
fore." Texas  &  P.  R.  Co.  v.  Snyder  (Tex.N0v.13, 1891,)  18S.  W.Rep.  559. 
Damage  for  Conttruction  and  Operation  of  Additional  Tracks. — Where  a 
railroad  constructed  and  maintained  new  tracks  in  addition  to  those  al- 
ready in  use.  in  front  of  plaintiff's  premises,  the  damages  to  be  awarded 
against  the  railroad  company  shou]d  not  be  estimated  either  by  their  nu- 
merical proportion  to  the  old  ones,  or  the  comparative  use  of  them,  but 
should  be  estimated  from  the  opinions  of  witnesses  expressed  in  a  general 
way  as  to  the  amount  of  damages  occasioned  by  the  new  tracks,  and  a. 
verdict  founded  on  such  opinions  will  not  be  set  aside.  The  court  said  : 
"  It  is  not  easy  to  prescribe  a  rule  by  which  it  may  be  determined  how 
much  of  the  damage  was  occasioned  by  the  construction  of  the  old  tracks, 
and  how  much  by  the  new  ones.  We  are  not  satisfied  that  it  is  entirely 
correct  to  apportion  it  according  to  the  number  of  tracks  or  by  the  use 
made  of  them.  No  witness  has  testified,  and  we  are  unable  to  conclude^ 
that  if  there  were  three  old  tracks  used,  and  three  new  ones  were  con- 
structed, the  three  new  ones  would  do  no  more  than  to  double  the  nui- 
sance ;  or,  in  other  words,  that  only  half  of  the  damage  occurring  after  that 
time  could  be  attributed  to  them  ;  nor  are  we  any  better  able  to  determine 
from  the  evidence  how  the  fact  of  an  increase  of  the  business  of  the  road 
would  necessarily  add  to  the  injuries  complained  of  by  the  plaintiff.  It 
may  be  that,  if  the  new  tracks  had  not  been  constructed,  facilities  for 
storing  cars  and  for  additional  switching  would  have  been  made  elsewhere, 
and  that  it  would  not  have  been  found  necessary  or  convenient  to  magnify 
the  injuries  of  which  the  appellee  complains.  We  mean  only  by  these  sug- 
gestions to  express  our  want  of  satisfaction  with  the  demand  that  plaintiff^s 
evidence  shall  be  confined  to  an  exact  statement  of  the  proportion  of  dam* 
age  resulting  from  the  construction  of  the  new  tracks,  measured  either  by 
their  numerical  proportion  to  the  old  ones  or  the  comparative  use  of  them„ 
If  this  test  is  to  be  applied,  there  are  some  expressions  in  the  former  opin- 
ion that  are  not  strictly  accurate.  We  think  that  the  evidence  shows  that 
there  was  a  less  number  of  the  new  tracks  and  more  of  the  old  ones  than 
there  stated.  The  evidence  was  that  plaintiff's  property,  before  its  injury, 
was  worth  $6,000,  and  there  was  some  evidence  that  it  was  injured  one-half 
by  reason  of  the  construction  of  the  new  tracks.  It  is  true  that  upon  fur- 
ther examination,  and  under  the  application  of  the  test  that  the  damage 
must  be  apportioned  between  all  of  the  tracks  in  proportion  to  their  num- 
ber and  use,  the  witnesses  by  whom  this  proof  was  made  qualified  and 
seriously  impaired  their  testimony ;  and,  when  viewed  in  that  aspect,  it 
becomes  difficult  to  assert  that  the  record  contains  any  evidence  worthy  of 
credence  of  the  fu  J  amount  of  damage  given  by  the  verdict.  If.  however, 
the  evidence  is  not  submitted  to  the  test  referred  to,  and  the  witnesses  are 
left  to  express  their  opinions  in  a  general  way  as  to  how  much  of  the  dam- 
age was  occasioned  by  the  new  tracks,  the  evidence  not  only  supports  the 


Digitized  by 


Google 


VOL.51]  EMINENT   DOMAIN.  631- 

verdict,  but  it  would  have  warranted  one  for  a  greater  amount.  If  we  could 
see  that  by  the  test  applied  any  certain  result  could  be  truthfully  reached,, 
we  would  approve  its  use.  While  we  might  not  have  reached  the  same 
conclusion  that  the  jury  did,  as  an  original  question,  we  are  not  satisfied 
that  their  verdict  is  so  unsupported  by  the  evidence  as  to  make  it  our  duty 
to  set  it  aside."  Gulf  C.&  S.  F.  R.  Co.  v.  Necco,  (Tex.  Feb.  5,  1892,)  18  S. 
W.  Rep.  564. 

Measure  of  Damages  of  a  Tenant  for  Term  of  Years.— Where  tenants  for 
a  term  of  years  of  land,  contested  the  right  of  a  railroad  company  to  ap- 
propriate a  strip  of  such  land  for  a  right  of  way,  it  was  error  to  admit  testi- 
mony, in  the  proceedings,  as  to  the  value  of  the  land  taken,  and  of  the 
buildings  and  fruit  trees  thereon,  since  the  measure  of  the  tenants'  damage 
was  the  amount  of  diminution  in  value  of  their  lease  because  of  the  appro- 
priation. The  court  said  :  "  The  respondents  were  permitted  to  introduce 
testimony  as  to  the  value  of  the  land  taken,  and  of  the  buildings  which 
were  upon  it  when  they  took  possession  under  their  lease,  and  of  the  value 
of  fruit  trees  growing  thereon.  So  far  as  the  respondents  were  concerned, 
the  question  was  not  one  of  the  value  of  the  premises,  for  that  would  not 
necessarily  determine  the  value  of  the  lease,  but  of  the  value  of  the  use  of 
the  land  for  their  unexpired  term.  They  had  only  a  limited  interest  in  the 
land,  and  were  entitled  to  compensation  only  for  damages  to  that  interest^ 
If  they  had  been  the  owners,  the  measure  of  their  damages  would  have 
been  the  difference  between  the  market  value  of  the  land  before  thetaking^ 
of  the  right  of  way  and  immediately  afterwards,  irrespective  of  any  benefits 
accruing  from  the  building  of  the  railroad,  and  the  same  principle  should 
be  applied,  so  far  as  possible,  in  determining  the  compensation  to  whicb 
they  were  entitled  as  tenants.  In  this  case  the  respondents  are  entitled 
to  be  fully  paid  the  difference  in  the  market  value  of  the  use  of  the  premises 
for  the  remainder  of  the  terra  of  their  lease  before  the  building  of  the  rail- 
road and  the  value  after  its  construction,  or,  in  other  words,  the  amount 
of  diminution  in  value  of  their  lease  because  of  the  appropriation  ;  and 
that  may  be  shown  by  the  opinion  of  witnesses  having  knowledge  of  such 
value  or  of  the  rental  value  of  such  premises  in  the  neighborhood,  and  who 
are  acquainted  with  the  character  and  situation  of  the  premises.  In  case 
no  market  value  for  such  leasehold  interests  can  be  shown,  it  may  be  nec- 
essary to  receive  the  opinion  of  witnesses  as  to  the  value  of  this  particular 
lease  before  and  after  the  condemnation.  In  addition  to  the  damage  tcr 
their  leasehold  estate,  the  respondents  are  entitled  to  recover  the  value  of 
growing  crops  destroyed  by  the  building  of  the  railroad,  and  also  the  value 
of  any  buildings  erected  by  them  for  their  own  use  and  benefit,  and  which 
they  would  be  entitled  to  remove  at  the  expiration  of  their  term,  or  the 
cost  of  removing  them  to  another  part  of  the  premises,  if  so  removed. 
Respondents  will  have  a  right  to  show  the  condition  of  the  premises  at  the 
time  they  took  possession  under  the  lease,  and  the  condition  in  which  they 
had  been  put  by  them  at  the  time  of  the  taking  by  appellant,  as  such  testi- 
mony would  have  some  bearing  upwn  the  question  of  the  value  of  their  in- 
terest in  the  land,  and  if  it  shall  be  shown  to  be  necessary  to  remove  the 
dwelling-house  back  from  the  right  of  way  the  cost  of  such  removal  should 
be  paid  by  appellant.  But  it  would  not  be  competent  to  show  the  value  of 
the  work  done  on  the  premises  by  respondents,  excepting  the  clearing  of 
the  land,  which  was  stipulated  for  in  the  lease  as  a  part  of  the  rent  reserved,, 
in  addition  to  the  yearly  pavment  of  money,  and  which  goes  to  make  up- 
the  amount  of  the  rent  paia  by  respondents.  It  may  be  well  to  remark,  in 
this  connection,  that  in  thisclass  ol  cases  it  is  difficult,  if  not  impossible,  to 
lay  down  a  rule  of  universal  application  as  to  what  may  be  considered  as 
elements  of  damage,  as  the  equities  of  the  parties  must  more  or  less  depend 
upon  the  particular  facts  and  circumstances  of  each  case.     Everything 
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caused  by  the  appropriation  which  renders  the  balance  of  the  estate  less 
useful  and  convenient  should  be  considered  in  estimating  the  compensation 
to  be  paid."  Seattle  &  M.  R.  Co.  v,  Scheike  (Wash.  Jan.  26, 1892)  29  Pac. 
Kep.  217. 


Pratt 

RoSELAND  R.  Co.  et  al. 
(Nov  Jersey  Court  of  Chancery,  Aug.  ip,  iSpj.) 

Eminent  Domain — Construction  of  Railroad — Compensation — Successive 
estates. — A  railroad  corporation,  organized  under  the  general  railroad  law, 
cannot  lawfully  enter  upon  any  land  in  which  there  are  successive  estates, 
for  the  purpose  of  constructing  its  road  thereon,  without  the  consent  of 
the  owners,  until  it  has  first  made  compensation  to  the  owners  of  both 
the  present  and  future  estates  therein. 

Taking  Land  Without  Compensation — Injunction. — In  case  a  railroad  cor- 
poration attempts  to  take  lands  for  the  purpose  of  constructing  its  road 
thereon,  against  the  will  of  the  owner,  and  without  first  makinp^  compen- 
sation therefor,  an  injunction  will  be  granted,  though  such  takmg  results 
in  no  irreparable  damage  to  the  owner. 

Bill  to  enjoin  the  construction  of  a  railroad  on  certain 
land  until  compensation  is  made.     Injunction  granted. 
JoAn  W,  Taylor,  for  the  motion. 
•  Cortlandt  Parker,  opposed. 

Van  Fleet,  V.  C. — The  complainant  is  the  owner  of  a 
small  tract  of  land,  containing  less  than  an  acre,  situate  in 

the  township  of  Caldwell,  in  the  county  of  Essex. 
•rwHI*''       ^^^  ^^"^  ^^^  ^^^^   ^^^  taxes  in   1884,  under  the 

statute  of  1879,  ^"^  purchased  by  the  defendant 
Van  Order,  for  a  term  of  30  years.  His  term  will  not  ex- 
pire  until  1914.  The  statute  of  1879  makes  taxes  the  first 
and  paramount  lien  on  the  land  against  which  they  are  as- 
sessed, (Supp.  Revision,  p.  990,  §  50,)  and  also  declares  that 
a  purchaser  under  a  sale  and  conveyance  made  in  enforcing 
such  lien  shall  hold  the  land  so  acquired  for  his  own  use, 
benefit,  and  advantage  against  the  owner  and  all  persons 
claiming  under  him,  and  against  all  other  estates  therein, 
and  against  all  other  liens  thereon,  as  fully  and  com- 
pletely as  though  there  were  no  other  estates  therein 
or  liens  thereon,  until  the  term  for  which  he  pur- 
chased is  fully  completed  and  ended,  (Supp.  Revision,  p. 
992,  §  58.)  The  corporate  defendant  was  organized  under 
the  general  railroad  law  for  the  purpose  of  constructing  and 
operating  a  railroad  from  a  point  in  the  village  of  Caldwell, 
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in  the  county  of  Essex,  to  a  point  in  the  neighborhood  of 
Roseland,  in  the  same  countv.  It  has  located  its  road  across 
the  front  of  the  complainant's  lot,  and  in  grading  its  roadbed 
it  has  made  an  excavation  on  the  complainant's  lot,  varying 
in  depth  from  two  to  three  feet.  Van  Order  gave  it  author- 
ity to  use  the  land  for  the  purposes  of  its  road.  Its  acts, 
tlierefore,  so  far  as  he  is  concei-ned,  are  perfectly  lawful. 
But  it  has  acquired  no  right  to  the  land  as  against  the  com- 
plainant.  It  appears,  on  the  contrary,  that  it  took  possession 
of  it  against  his  remonstrance.  The  complainant  charges,  and 
the  charge  is  not  denied,  that  Van  Order  intends  to  use  the 
rear  of  the  lot  in  question  for  a  coal  yard,  and,  in  order  to 
make  such  use  more  profitable  and  convenient  than  it  would 
otherwise  be,  he  proposes  to  lay  tracks  connecting  his  yard 
with  the  defendant's  railroad.  On  these  facts  the  complain- 
ant insists  that  he  is  entitled  to  two  measures  of  relief :  First, 
that  the  corporate  defendant  be  restrained  from  further  con- 
structing  its  railroad  on  the  land  in  question  until  it  has  made 
compensation  to  him  for  his  estate  therein  ;  and,  second,  that 
Van  Order  be  enjoined  from  laying  tracks  thereon  for  the 
purpose  of  connecting  his  coal  yard  with  the  defendant's 
railroad. 

It  is  clear  that  the  relief  sought  against  Van  Order  cannot 
be  granted.  He  has  a  right,  as  against  the  complainant,  to 
the  exclusive  possession  and  enjoyment  of  the  lana  _,  .,  . 
until  1914,  and  may  in  the  mean  time  appropriate  eba^«roriMd 
it  to  any  lawful  use.  He  may  construct  a  railroad  ww  for 
on  it  for  his  own  use,  or  erect  a  building  on  it,  *"•■• 
or  use  it  for  any  other  purpose  to  which  a  private  owner 
may  lawfully  appropriate  his  land.  That  his  aominion  over 
the  land,  under  his  deed,  was  intended  to  embrace  such  uses, 
is  manifest,  in  my  judgment,  from  that  provision  of  the  stat- 
ute which  confers  upon  the  purchaser  of  land  sold  for  taxes 
the  right  to  remove,  at  or  before  the  expiration  of  his 
term,  any  building  or  material  which  he  may  have  erected 
or  placed  thereon.  Supp.  Revision,  p.  992,  §  58.  The  use 
which  Van  Order  intends  to  make  of  this  land  is,  in  my  opin- 
ion, perfectly  lawful,  and  one  which  the  complainant  has  no 
right  to  challenge.  As  against  him  the  order  to  show  cause 
must  therefore  be  discharged,  with  costs. 

But  the  case  against  the  corporate  defendant  stands  on 
an  entirely  different  foundation.     The  corporate  defendant 
possesses  no  powers  and  has  no  rights  except  such 
as  are   conferred   upon  it  and    granted  to  it   by     ^^.r"^' 
the  statute  under  which  it  was  organized.     That     e«tM*uid! 
statute  gives  it  power  to  take  land  for  the  pur- 
poses of  its  road,  either  by  grant  or  the  exercise  of  the  right 
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of  eminent  domain,  but  the  power  so  granted  is  subject  to 
this  important  limitation  that  it  shall  not  enter  upon  any 
land,  for  the  purposes  of  building  its  road  thereon,  without 
the  consent  ot  the  owner  or  owners,  until  it  has  first  made 
compensation  for  the  same.  This  limitation  is  found  in  the 
ninety-ninth  section  of  the  general  railroad  law,  and  the 
words  in  which  it  is  expressed  are :  "  Provided,  always,  that 
the  payment  or  tender  of  the  payment  of  all  damages  for  the 
occupancy  of  all  lands  through]  under,  or  upon  which  the 
said  railroad  and  its  conveniences,  appurtenances,  and  ap- 
pendages may  be  laid  out  or  located,  be  made  before  the 
said  company,  or  any  person  under  their  direction  or  em- 
ploy,  shall  enter  upon  or  break  ground  in  the  premises,  ex- 
cept for  the  purpose  of  surveying  and  laying  out  said  rail- 
road and  its  conveniences,  appurtenances,  and  appendages, 
and  of  locating  the  same,  unless  the  consent  of  the  owner  or 
owners  of  such  lands  be  first  had  and  obtained."  Revision^ 
927,  928.  The  meaning  of  this  provision,  when  considered, 
as  it  must  be,  in  connection  with  that  limitation  which  the 
constitution  puts  upon  the  power  of  the  legislature,  when  it 
declares  that**  individuals  or  private  corporations  shall  not  be 
authorized  to  take  private  property  for  public  use  without 
just  compensation  first  maae  to  the  owners,"  is  made,  as  I 
think,  perfectly  plain,  and  it  is  this :  That  no  railroad  cor- 
poration, organized  under  the  general  railroad  law^  shall  have 
a  right  to  enter  upon  any  land  in  which  there  are  successive 
estates,  for  the  purpose  of  constructing  its  road  thereon, 
without  the  consent  of  its  owners,  until  it  has  first  made  just 
compensation  to  the  owners  of  both  the  present  estate  and 
the  estate  in  reversion  or  remainder.  The  sixth  section  of 
the  charter  of  the  Elizabethtown  &  Somerville  Railroad  Com- 
pany contains  a  proviso  identical  in  substance  with  that  just 
quoted  from  the  general  railroad  law,  and  Chancellor  Pen- 
nington, in  Ross  V.  Elizabethtown  &  S.  R.  Co.,  2  N.  J.  Eq. 
422,  held,  in  construing  this  proviso,  that  a  condemnation 
against  the  owner  of  the  present  estate  in  the  land — and  in  that 
case  the  owner  of  the  present  estate  was  a  tenant  in  dower — 
gave  the  corporation  no  right  whatever  against  the  remain- 
der-men, and  that  until  compensation  was  made  to  them  the 
land  could  not  lawfully  be  appropriated  by  the  corporation ; 
and  he  therefore  refused  to  dissolve  an  injunction  which  had 
been  granted  on  the  application  of  the  remainder-men,  re- 
straining the  corporation  from  constructing  its  road  on  the 
land  until  compensation  was  made  to  the  remainder-men. 
He  said  (page  433)  that  the  design  of  the  proviso  was  "  noth- 
ing more  nor  less  than  that  the  land  to  be  occupied  by  the 
line  of  the  road  shall  be  first  paid  for,  and  to  those  who  have 
rights  in  the  same. 
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Those  in  remainder  have  therefore  as  strong,  and  in  many 
cases  a  much  stronger,  claim  for  damages  than  the  present 
occupant.  *  *  *  Xhe  claims  of  all  persons  Righu  of  re- 
having  rights  in  the  land  are  clearly  to  be  satisfied  iii»i»der. 
as  well  those  who  have  reversionary  interests  ■"■■• 
as  those  having  the  present  estate."  Adopting  this  as  a  cor- 
rect exposition  of  the  law,  as  I  think  we  m ust,  it  is  made  manifest 
that  the  defendant's  appropriation  of  the  land  in  question  to 
the  purposes  of  its  railroad  is  not  only  without  authority  of 
law,  as  against  the  complainant,  but  in  direct  violation  of  a 
right  guaranteed  to  him  by  the  constitution. 

The  case  presents  another  question  :  Does  such  a  wrong 
entitle  the  complainant  to  an  injunction?  It  is  certain  that 
the  defendant's  occupation  of  the  land  does  not  at  pres- 
ent do  the  complainant  any  irreparable  damage,  in  the  sense 
in  which  that  phrase  is  ordinarily  understood.  He  has  no 
right  to  the  present  enjoyment  of  the  land.  The  outstanding 
term  which  has  been  granted  against  him  will  not  expire  for 
more  than  20  years  to  come,  so  that  the  defendant's  occupa- 
tion of  the  land  cannot,  during  that  period,  take  anything 
from  him  to  which  he  will  have  the  least  right.  When  the 
outstanding  term  shall  have  expired,  he  will  have  a  right  to 
have  the  land  surrendered  to  him  in  as  good  state  and  condi-^ 
tion  as  it  was  in  when  the  purchaser  under  the  tax  sale  took 
possession  of  it,  damage  resulting  from  the  ordinary  use  and 
the  elements  excepted.  Supp.  Revision,  p.  992,  §  58.  But 
this  is  the  whole  extent  of  his  right.  So  that  1  think  it  is 
obvious  that  if  this  were  a  suit  between  private  persons,  in- 
volving nothing  but  strictly  private  rights,  no  injunction 
could  be  granted,  for  the  reason  that  no  irreparable  present 
damage  is  shown,  nor  is  it  at  all  certain  that  any 
will  ever  be  done.  But  a  widely  different  rule  tioi\r"»"d! 
prevails  in  cases  where  a  corporation,  having  au- 
thority to  take  land  on  condition  that  it  shall  pay  for  the  land 
before  appropriating  it,  attempts  to  appropriate  the  land  t(> 
its  own  use  against  the  will  of  its  owner,  and  without  paying 
for  it.  In  that  class  of  cases,  no  irreparable  damage  need  be 
shown,but  the  court  will  exercise  its  prohibitory  power  as  soon 
as  it  is  made  to  appear  that  the  corporation  is  attempting  to 
appropriate  the  land  against  the  will  of  its  owner,  and  con- 
trary to  the  terms  of  its  charter.  Mr.  Kerr,  in  his  treatise 
on  the  Law  of  Injunctions,  states  the  rule  on  this  subject  in 
this  wise:  **  A  private  person  who  applies  for  an  injunction 
to  restrain  a  public  incorporated  company  *  *  *  from 
entering  illegally  on  his  land  is  not  required  to  make  out  a 
case  of  destructive  trespass  or  irreparable  damage.  The  in- 
ability, of  private  persons  to  contend  with  these  powerful 
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bodies,  which  have  often  large  sums  of  money  at  their  dis- 
posal, and  are  often  too  prone  to  act  in  an  arbitrary  and  op- 
pressive manner,  raises  an  equity  for  the  prompt  interference 
of  the  court,  to  keep  them  within  the  strict  limits  of  their 
statutory  powers,  and  prevent  them  from  deviating  in  the 
smallest  degree  from  the  terms  prescribed  by  the  statute 
which  gives  them  authority.**  Kerr.  Inj.  295.  Other  authors 
state  the  rule  in  substantially  the  same  way.-  i  High,  Inj.  § 
622 ;  Lewis,  Em.  Dom.  §  632.  This  rule  has  been  repeatedly 
recognized  in  this  state ;  notably  so  by  Chancellor  Penning- 
ton in  Ross  V,  Elizabeth  Town  &  S.  R.  Co.,  supra^  and  by 
Chancellor  Zabkiskie  in  Stevens  v.  Paterson  &  N.  R.  Co., 
20  N.  J.  Eq.  126,  129,  and  by  Chancellor  Runvon  in  Morris 
&  E.  R  Co.  V,  Hudson  Tunnel  ^.  Co.,  25  N.  J.  Eq.  384,  387. 
I  think  I  am  bound  to  regard  it  as  the  established  law  of  this 
court. 

An  injunction  must  issue,  restraining  the  corporate  defend- 
ant from  further  constructing  its  railroad  on  the  land  in 
question  until  it  shall  have  made  just  compensation  to  the 
complainant  for  his  estate  in  the  same. 

Eminent  Domain— Railroad  Enjoinod  Upon  Failuro  to  make  Compensation 

—Notwithstanding  the  provision  in  Code  Virginia  1887,  §  1072,  that  a 
railroad  company  shall  not  invade  any"  dwelling  house,  or  space  within  60 
feet  of  one,  belonging  to  any  person  *  ♦  ♦  without  his  consent"  is  repealed 
of  implication,  by  acts  1874-75,  pp.  35-36  providing  that  "  in  case  any  lot 
or  lots  along  the  line  of  such  streets  or  alleys,  shall,  by  such  occupation  or 
crossings,  be  impaired  in  value,  such  company  shall,  before  crossing  or 
occupying  such  streets  or  alleys,  make  compensation  therefor  to  the  own- 
er of  the  same,"  the  occupation  of  a  street  by  a  railroad  within  60  feet  of  a 
dwelling  house,  will  be  enjoined  where  compensation  has  not  first  been 
made  to  the  owner.  Hodges  v.  Seaboard  &  R.  R.  Co.  (Va.  Feby.  11,  1892) 
14  S.  E.  Rep.  380.  The  court  said:  *'  There  has  been  on  the  statute  books 
of  this  commonwealth  for  more  than  40  years  the  following  provision,  now 
made  a  part  of  section  1072  of  our  Code,  the  history  of  which  provision  it  is 
of  importance  in  this  connection  for  us  to  trace.  This  provision  first  made 
its  appearahce  in  the  Second  Revised  Code,  (18 19)  p.  213,  §  7.  by  which 
turnpike  companies  were  authorized  to  enter  upon  all  lands  and  tene- 
ments through  which  they  might  judge  necessary  to  make  their  roads,  to 
lay  out  the  same  according  to  their  pleasure,  so  that  neither  the  dwelling 
house,  yard,  garden,  nor  curtilage  of  any  person  be  invaded  without  his 
consent.  A  like  provision  was  made  in  the  Act  of  March  16.  1832,  incor- 
porating the  stockholders  of  the  James  River  &  Kanawha  Company.  Acts 
1831-32,  p.  79,  §  29.  In  the  first  general  railroad  act  of  the  state,  March 
XI,  1887,  (Acts  1836-37,  p.  104,  §9),  it  was  provided:  'Previously  to  this 
institution,  and  during  the  pendency  of  the  proceeding  for  ascertaining  the 
damages  to  the  proprietor  for  the  condemnation  of  his  land  for  the  use  of 
the  company,  the  president  and  directors,  their  officers,  agents,  and  ser- 
vants, shall  have  full  power  and  authority  to  enter  upon  all  lands  and  ten- 
ements through  which  they  may  desire  to  conduct  their  railroad,  and  to 
lay  out  the  same  according  to  their  pleasure,  so  that  no  dwelling  house, 
or  space  within  sixty  feet  of  one,  belonging  to  any  person,  be  invaded  with. 
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out  his  consent,  and  if  thev  think  the  interest  of  the  company  requires  it. 
to  take  possession  thereof  tor  the  purposes  of  the  company.'  In  1841  this 
provision  came  under  review  in  James  River  &  Kanawha  Co.  v.  Anderson, 
12  Leigh.  (Va.)  278.  where  the  court  held  that,  upon  the  construction  of  its 
aforesaid  charter,  the  company  had  the  riffht  to  enter  upon  and  occupy 
the  pubhc  streets  of  a  town,  as  well  and  in  like  manner  as  the  lands  of  in« 
dividuals,  when  it  shall  deem  the  same  necessary  for  ita  canal  or  other 
works  liable  tp  make  compensation  in  damages  to  any  party  injured ; 
Judge  Tucker,  on  page  314,  saying  :  '  For  the  purposes  of  its  work,  it  is 
authorized  to  enter  upon  any  lands  and  tenements  through  which  it  de- 
sires to  conduct  its  canal,  without  any  limitation  or  exemption  except  the 
dwelling  house,  yard,  garden,  or  curtilage  of  any  proprietor.  The  streets 
and  highways,  which  must  obviously  be  encroached  on.  are  not  excepted. 
The  streets  of  Richmond,  therefore,  are  as  much  subject  to  be  entered 
upon  for  the  use  of  the  company  as  any  other  property.'  In  this  case  the 
court  held  that  under  the  language  of  the  doctrine  of  the  James  River  Sc 
Kanawha  Company,  authorizing  it  to  *  enter  upon  all  lands  and  tenements.* 
etc.,  it  could  enter  upon  the  streets  of  a  city  as  upon  any  other  land.  To 
obviate  this  objection,  which  equally  applied  to  the  general  railroad  law, 
the  legislature  enacted  the  following  provision,  to  be  found  in  section  23 
of  chapter  56  of  the  Code  of  1849:  *  No  company  shall  occupy  with  its 
works  the  streets  of  any  town  until  the  corporate  authority  of  the  town 
shall  have  assented  to  such  occupation,  unless  such  assent  be  dispensed 
with  by  the  special  provision  of  law.  See  Report  of  Revisors.  pp.  328, 329* 
As  the  law  then  stood,  the  railroad  company  could  only  enter  the  streets  of  a 
city  or  town  upon  the  consent  of  the  corporate  authority,  but  could  not*  invade 
the  dwelling  house  of  any  person,  or  any  space  within  sixty  feet  thereof ' 
that  is.  while  such  companies  might,  under  certain  circumstances,  enter 
cities,  they  were  prohibited  from  invading  the  dwelling  house  of  the  citizen, 
or  any  space  within  60  feet  thereof  belongmg  to  the  citizen,  without  his 
consent.  See  Railroad  Co.  v.  Wicker.  13  Grat.  (Va.)  375,  where  the  court 
uses  the  following  language  :  '  In  my  opinion,  the  terms  of  the  statute* 
standing  alone,  import  that  a  dwelling  house,  and  a  space  of  sixty  feet 
about  it.  are  exempt  from  invasion  by  internal  improvement  companies,  as 
being  reserved  to  the  owner  thereof.  Without  such  invasion,  the  owner 
enjoys  his  dwelling  house  and  circumjacent  land  to  the  extent  of  his  bound- 
ary, however  large.  If,  however,  public  necessity  requires  that  a  portion 
of  his  property  l^  taken  from  him.  it  may  be  done,  but  not  so  as  to  mvade 
his  dwelling  house,  or  a  space  of  sixty  feet  about  it.  The  law  merely  re- 
serves to  the  owner  a  limited  extent  of  his  own  property,  but  does  not  con- 
fer on  him  any  control  whatever  over  the  land  of  the  coterminous  owner.* 
••  In  this  state  of  the  law  the  legislature  enacted  the  following  provision  : 
'  Be  it  enacted  by  the  general  assembly  of  Virginia  that  section  24  of 
chapter  56  of  the  Code  of  1873  be  amended  and  re-enacted  so  as  to  read 
as  follows :  "Sec.  24.  No  company  shall  cross  or  occupy  with  its  works  the 
streets  or  alleys,  public  or  private,  of  any  city  or  town  without  the  assent 
of  the  corporate  authorities  thereof,  unless  such  assent  be  dispensed  with 
by  special  provision  of  law ;  and,  in  case  any  lot  or  lots  along  the  line  of 
such  streets  or  alleys  shall,  by  such  occupation  or  crossing,  be  impaired 
in  value,  such  company  shall,  before  crossing  or  occupying  such  streets  or 
alleys,  make  compensation  therefor  to  the  owner  of  the  same,  said  com- 
pensation to  be  ascertained  in  the  manner  provided  by  law  for  the  assess- 
ment of  land  damages.  This  act  shall  be  in  force  from  its  passage."  Act 
approved  January  15,  1875.  (Acts  1874-75.  pp.  35,  36.)  And  it  is  claimed 
that  this  provision,  by  implication,  repeals  so  much  of  the  act  as  prohibits 
these  companies  from  constructing  their  works,  etc..  within  60  feet  of  the 
land  of  the  citizen  as  may  lie  circumjacent  to  his  dwelling  house.    And. 
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while  the  law  does  not  favor  repeals  by  implication,  this  seems  to  be  so, 
else  there  could  not  have  been  any  use  for  so  much  of  the  act  as  provides 
that.  •'  in  case  any  lot  or  lots  along  the  line  of  such  streets  or  alleys  shalU 
by  such  occupation  or  crossing,  be  impaired  in  value,  such  company  shall, 
before  crossing  or  occupying  such  streets  or  alleys,  make  compensation 
therefor  to  the  owner  of  the  same."  This,  however,  cannot  advantage  the 
defendant  company  in  this  case ;  for,  as  it  has  not  chosen  to  pursue  the 
only  way  pointed  out  by  the  statute  for  invading  the  street^  the  fee  in 
which,  as  we  have  seen,  was  in  the  appellant,  and  is  within  60  feet  of  his 
dwelling  house,  it  has  not  acquired  the  right  to  use  this  street.' " 


Streyer 

V. 

Georgia  S.  &  F.  R.  Co. 

(Georgia  Supreme  Courts  Aug,  i,  lSp2j) 

eminent  Domain — Burden  of  Proof  to  Show  Damages— Right  to  Open  and 
Close.— > Under  a  statute  which  authorizes  a  railroad  company  to  construct  its 
road  in  a  public  street,  but  not  until  the  payment  by  it  of  all  damages  which 
will  be  occasioned  thereby  to  the  property  of  any  person,  and  which  allows 
either  the  company  or  the  property  owner  to  commence  proceedings  to  have 
the  damages  assessed,  the  company,  on  a  trial  of  an  appcJbl  entered  by  it  from 
the  assessment  made  in  a  proceeding  commenced  by  it,  is  entitled  to  open 
and  conclude,  the  burden  of  proof  being  upon  it  to  show  either  that  the 
property  in  question  was  not  damaged,  or,  if  it  was,  the  amount  which 
would  compensate  the  owner,  and  which  must  be  paid  or  tendered  by  the 
company  before  constructing  its  road  in  the  street  on  the  terms  prescribed 
by  the  statute. 

Damage  to  Contiguous  Property — Market  Value. — The  damage  to  con- 
tiguous property  resulting  from  the  construction  of  the  railroad  in  a 
public  street,  which  the  Act  of  December  17,  1888,  (Acts  1888,  p.  139,) 
contemplates,  is  such  damage  as  must  be  compensated  for  by  reason  of 
that  provision  of  the  constitution  which  declares  that  *'  private  property 
shall  not  be  taken  or  damaged  for  public  purposes  without  just  and 
adequate  compensation  being  first  paid."  The  ultimate  and  only  measure 
of  such  damage  is  the  diminished  market  value  of  the  property.  Market 
value  for  this  or  that  particular  use,  and  change  in  the  same  by  reason  of 
locating  the  railroad  in  the  street,  are  irrelevant,  save  as  evidence  tending 
to  show  general  market  value ;  that  is,  value  in  the  open  market  without 
respect  to  any  particular  use.  Diminished  rental  value  for  any  purpose  is 
no  basis  for  compensation  except  as  to  its  result,  if  any,  on  the  general 
value. 

Physical  Property  and  Easement  Considered  Together. — In  determining 
the  question  of  damages  and  assessing  the  amount,  the  physical  property 
(land  and  buildings)  and  the  easement  of  access  thereto  from  the  street 
are  not  to  be  considered  as  having  separate  values,  as  if  they  were  two 
diflPerent  parcels  of  property,  but  are  to  be  treated  as  parts  of  one  and  the 
same  estate.  Whether  damage  has  been  or  will  be  done  by  the  construc- 
tion and  use  of  the  railroad  depends  upoa  whether  the  market  Value  of 
the  whole  estate  as  one  object  of  ownership  has  been  or  will  be  dimin- 
ished by  reason  of  devoting  the  street  to  this  new  use. 
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Error  from  Bibb  County  Superior  Court.    Proceedings 
to  assess  damages. 

The  following  is  the  substance  of  the  official  report : 
Streyer  moved  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.  Also  because  the 
court  permitted  the  witness  Elkin  to  be  asked  the  following 
question :  **  What  was  the  condition  of  Fifth  street  before 
the  railroad  was  put  down?"  Also  because  the  court  per- 
mitted Collins*  to  answer  the  following  question :  '*  How 
much  more  would  you  give  for  the  Streyer  property  now 
than  you  would  before  the  railroad  came  there?  Answer. 
Twice  as  much."  Also  because  the  court  erred  in  refusing  to 
permit  Freeman  and  another,  witnesses  for  defendant,  to 
answer  the  following  question ;  "  Tell  the  jury  why  you  left 
there," — referring  to  their  leaving  the  dwelling  nouses  on 
that  street,  owned  by  other  parties  than  Streyer, — because 
the  same  was  material  to  the  issue,  and  was  asked  to  show 
that  the  construction  of  the  railroad  along  the  street  in  ques- 
tion had  actually  driven  tenants  from  houses  occupied  by 
them  all  along  said  streets.  Also  because  the  court  erred  in 
not  permitting  Gibson,  a  witness  for  defendant,  and  his 
agent  to  collect  his  rents  and  attend  to  said  property,  to 
testify  to  the  declarations  and  complaints  made  to  him  at  the 
time  by  the  tenants  in  Streyer*s  houses,  when  they  vacated 
the  same ;  said  declarations  being  material,  as  showing  di- 
rectly what  damage  the  construction  of  this  railroad  in  the 
street  in  front  of  Streyer's  property  had  already  inflicted 
upon  it,  and  the  cause  of  their  leaving  it.  Also  because  the 
court  erred  in  refusing  to  charge  as  follows :  "  I  charge  you 
that,  under  the  wording  of  the  constitution  of  the  state  and 
of  this  special  act  under  which  the  railroad  is  proceeding,  it 
must  first  pay  Streyer  the  value  of  any  property  belonging 
to  him,  whicn  it  may  appropriate  to  its  use,  and  also  the 
actual  and  direct  damages  which  would  be  inflicted  upon  the 
property  which  would  of  necessity  flow  from  this  taking,  or 
the  construction  of  the  road  in  the  street  and  in  front  of  his 
property.  I  charge  you  that  there  exists  in  the  owners  of 
abutting  lots  a  private  right  to  have  free  access  to  their  lands 
and  buildings  as  the  same  was  and  would  have  continued  to 
be  according  to  the  mode  of  its  original  use  and  appropria- 
tion by  the  public,  and  there  can  be  no  change  of  such  mode 
and  adaptation  of  the  street  to  new  vehicles  and  methods  of 
carriage  and  transportation,  which  will  materially  imp)air  or 
destroy  such  right,  unless  by  consent  of  the  owners,  upon 
payment  of  due  compensation  to  them.  I  charge  you  that 
the  owner  of  property  abutting  upon  a  street  has  certain 
rights  in  said  street  which  attach  to  his  property,  and  are 
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known  in  law  as  an  *  easement/  This  easement  is  property 
in  constitutional  intent,  and  is  subject  to  taking  just  as  the 
land  itself ;  and  that  when  this  easement  is  interfered  with, 
in  whole  or  in  part,  the  party  interfering  must  pay  for  the 
damage  done  the  same.  I  charge  you  that  a  regular  steara 
railroad  in  the  street,  over  which  freight  and  passengers  are 
hauled  in  trains,  is  an  extra  burden  on  the  street,  and  is  a 
taking  in  contemplation  of  law  of  the  abutting  property 
owner's  easement  in  the  same,  the  value  of  the  same  oeing 
proportional  to  the  amount  of  the  easement  taken  or  de- 
stroyed. You  will  first  find  out  from  the  evidence  the  value 
of  the  portion  of  the  easement  destroyed  or  taken  in  the  con- 
«struction  of  the  road ;  then  you  will  further  inquire  how 
much  damage  will  be  inflicted  upon  the  abutting  property 
by  reason  oT  taking  of  part  of  the  easement,  and  the  uses  to 
which  the  part  taken  will  be  put.  You  cannot  set  oflF  any 
benefits  against  the  value  of  the  property  taken."  Also  be- 
cause  the  court  erred  in  refusing  to  charge,  in  the  form  sub- 
mitted, the  following  written  request  by  defendant:  "I 
charge  you  that  in  considering  the  evidence  submitted  to 
you,  if  you  cannot  reconcile  the  same,  you  must  believe  that 
which  is  positive  and  direct  in  preference  to  that  which  is 
only  conjectural,  or  based  on  a  mere  speculative  opinion." 
Also  because  the  court  erred  in  refusing  to  charge  as  follows: 
**  As  you  cannot  find  damages  for  speculative  or  possible  in- 
juries to  this  property,  so  you  cannot  set  off,  against  the 
actual  damage  which  will  be  inflicfed  on  Streyer's  property 
by  reason  of  the  construction  of  this  railroad  in  the  street,  as 
s&own  by  the  evidence,  benefits  which  might  possibly  accrue 
to  his  property  from  the  said  cause.  Speculative  inquiries 
as  to  what  might  possibly  happen  to  his  property  arc  ex- 
cluded, and  the  only  benefits  you  can  set  ofit  against  the 
proven  damage  are  such  as  appear  from  the  evidence  to  be 
direct,  positive,  proximate,  ana  certain  to  follow,  not  such  as 
are  only  possible,  contingent,  speculative,  or  which  depend 
entirely  upon  the  will  of  outside  parties."  And  in  charging 
in  lieu  thereof  the  following:  "Now,  in  considering  that 
question,  you  are  not  to  consider  any  speculative  damages 
or  benefits  either  way.  You  are  to  take  the  testimony  as 
reasonable  men,  and  not  take  into  account  any  speculative  or 
imaginary  damage  that  might  result  to  this  property,  and  at 
the  same' time  you  are  not  to  consider  any  possible,  specula- 
tive, or  imaginary  increase  in  value.  You  are-  to  take  the 
reasonable,  natural  result  that  will  flow  from  the  railroad 
coming  there,  both  as  to  increasing  and  diminishing  the 
value  of  Streyer's  property."  Also  because  the  court  erred 
m  charging  "The  measure  of  damages  would  be  the  depre- 
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ciation  of  its  market  value/*  Also  because  the  court  erred 
in  charging:  **  If  you  find  there  was  damage,  in  order  for 
you  to  ascertain  how  much,  you  would  lirst  determine  under 
the  testimony  what  its  original  market  value  was  before  the- 
railroad  attempted  to  come  there,  and  then  ascertain  whether 
or  not  that  market  value  has  been  decreased  by  reason  of  the 
railroad  coming  there,  and  the  amount  of  that  decrease 
would  be  the  proper  amount  of  your  verdict."  Also  because 
the  court  erred  in  charging:  **  If  you  believe  from  the  evi- 
dence that  it  [referring  to  the  running  of  trains  on  the  street^ 
with  the  noise,  smoke,  dust,  etc.]  amounts  simply  to  an  in- 
convenience to  the  occupants,  for  instance,  if  you  or  I  were 
living  there  we  would  rather  not  have  simply  a  disagreeable 
annoyance,  that  is  not  damage;  that  is  not  a  thing  that  you; 
could  treat  as  damage  for  which  a  money  value  could  be 
given."  Also  because  the  court  erred  in  chhrging:  **  Now^ 
it  may  be  true  you  may  find  from  the  evidence  that,  in  point 
of  fact,  the  coming  of  the  railroad  will  decrease  the  value  of 
this  property  for  rental  purposes,  but  upon  that  alone  yow 
could  not  base  a  verdict  lor  Streyer,  unless  you  were  satis- 
fied from  the  testimony  that  the  effect  at  the  same  time 
would  be  to  decrease  its  market  value."  Also  because  the 
court  erred  in  the  charge,  as  a  whole,  in  that  it  nowhere 
submitted  defendant's  theory,  as  brought  out  by  testimon)' 
and  urged  in  argument,  that  Streyer  was  entitled  to  all  en- 
hancement in  the  value  of  his  property,  arising  from  natural 
growth  of  the  city  or  causes  other  than  the  railroad  in  the 
street,  and  because  the  court  erred  in  failing  to  warn  the 
jury  that  enhancements  in  value  arising  from  such  causes- 
could  not  be  set  off  against  actual  pros^en  damage.  And 
that  the. court  erred  in  its  charge  as  a  whole,  in  that  it  did 
not  charge  that  the  benefits  which  could  be  set  off  against 
the  actual  proven  damages  could  only  be  such  benefits  as 
the  evidence  showed  would  spring  alone  from  improvements 

g laced  upon  the  street  in  front  of  or  in  the  vicinity  o£ 
treyer*s  property,  the  same  having  been  urged  by  de- 
fendant's counsel  m  argument.  And  because  the  court  erredi 
in  its  charge  as  a  whole,  in  that  it  continually  referred  t€>« 
benefits  which  the  jury,  from  the  evidence,  might  set  off 
against  the  proven  damage,  no  benefits  being  mentioned  \t» 
the  special  act  of  December  17,  1888,  not  authorized  by  the- 
evidence,  such  position  being  urged  by  defendant's  counseE 
during  the  trial  and  the  argument.  And  because  the  court 
erred  in  its  charge  as  a  wifole,  in  that  the  charge  continually 
referred  to  the  market  value  of  the  property,  without  defin- 
ing what  market  value  was  meant,  whether  of  the  land  itselfc 
or  of  the  property  considered  as  a  whole,  houses  aird  lanxdl 
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together,  and  for  the  purposes  for  which  it  was  then  used, 
the  same  being  urged  by  defendant's  counsel.  And  that  the 
ccurrt  erred  in  its  charge  as  a  whole,  in  that  it  repeatedly  as- 
sumed that  any  benefits  arising  from  the  construction  oi  the 
railroad  in  the  street  could  be  set  off  against  the  proven 
damages,  when,  in  truth  and  in  law,  no  benefits  could  be  set 
off  against  such  damages,  except  such  as  would  flow  directly 
from  improvements  placed  upon  the  street  itself,  the  mere 
construction  of  the  railroad  itself  being  no  improvement  put 
on  the  street;  the  last-mentioned  view  being  ureed  by  de- 
fendant's counsel  in  argument,  even  supposing  the  specia^ 
act  authorized  the  setting  off  of  any  benefits  at  all.  Ana 
because  the  court  erred  in  its  charge  as  a  whole,  in  continu- 
ally referring  to  the  market  value  of  the  property,  and  dis- 
tinctly telling  the  jury  that  by  market  value  it  did  not  mean 
rental  value  or'the  value  of  the  property  for  rental  purposes ; 
defendant  contending  that  if  marlcet  value  were  to  be  con- 
sidered it  should  be  market  value  for  the  purposes  for  which 
the  property  had  been  dedicated  and  improved,  and  it  would 
be  especially  lessened  by  a  railroad  in  the  street ;  and  con- 
tending, further,  that  the  measure  of  damages  for  a  railroad 
in  the  streets  of  a  city  in  front  of  residence  property  was  a 
distinct  legal  principle,  st4i generis,  znd  confined  to  the  actual 
dam'age  done  the  property  as  it  then  stood,  and  for  the  pur- 
poses the  property  was  used  ;  and,  if  market  value  were  con- 
sidered, it  should  be  the  market  value  for  the  purposes  the 
property  had  been  improved  and  was  used, — the  market 
value  for  residence  purposes. 

F,  y,  M,  Daly  and  Hardeman  &  Nottingham,  for  plaintiff  in 
error. 

Gustin,  Guerry  &  Hall,  for  defendant  in  error. 

Per  Curiam.— Judgment  affirmed. 

Eminent  Domain— Rig;ht  to  Open  and  Close.— See  BelHngham  Bay  &  B.  C. 
H.  Co.  v.  Strand  and  note,  ante,  pp.  608.  614. 

Same— Market  Value  of  Property  Taken  at  Meisure  of  Damages. — See 
•Colorado  Cent.  R.  Co.7^  Allen  (Colo.)  and  cases  cited  in  note,  /  •  Am.  & 
,Eng.  R.  Cas.  193,  205. 
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Parker 

V. 

Ft.  Worth  &  Denver  City  R.  Co. 

{^Texas  Supreme  Courts  April  /j,  i8g2^ 

Eminent  Domain— Admission  of  Judgment  in  Evidence  in  anAotion  to  try 
Titie.— In  an  action  oi  trespass  against  a  railroad  company  to  try  title  to 
land  condemned  for  railroad  purposes,  it  was  error  for  the  court  to  admit 
in  evidence  a  judgment  in  such  proceeding's,  which  recited  that  notice  was 
given,  founded  on  the  report  of  the  commissioners  stating  that  they  had 
given  such  notice  to  the  owners  of  the  land,  in  the  absence  of  evidence 
that  such  notice  as  the  law  prescribes  had  been  given  to  the  Owners. 

Sufficiency  of  Description  of  Land  Sought  to  be  Condemned — Paro|  Cvi* 
dence. — Where  a  statute  requires  the  application  for  proceedmgs  to  con- 
demn land  "  to  state,  in  writmg,  the  real  estate  and  property  sought  to  be 
condemned,*' the  application  must  contain  a  description  of  the  land  by 
which  it  mav  be  identified  with  certainty.  A  petition  of  a  railroad  com^ 
pany  to  condemn  land  for  right  of  way  simply  which  states  that  the  line 
entered  the  land  on  the  eastern  boundary  and  passed  out  on  the  western 
boundary  embracing  a  width  of  50  feet  on  each  side  of  the  centre  line 
without  designating  the  points  of  entry  and  departure,  is  not  sufficient 
to  support  a  judgment  condemning  the  right  of  way,  and  it  is  improper 
to  receive  parol  testimonv  to  supply  the  defect  of  the  petition. 

Recording  Judgment    in  Condemnation    Proceedings. — Under    Revised. 
Statute  Texas,  Article  4332,  a  judgment  in  proceedings  to  condemn  land 
must  be  recorded  in  order  to  protect  the  railroad  company  from  the  claims 
of  a  subsequent  purchaser. 

Appeal  from  Wichita  County  District  Court. 
W.  W.  Floody  for  appellant 

Stayton.  C.  J.— This  is  an  action  of  trespass  to  try  title, 
instituted  b^  appellant  to  recover  a  section  of  land  patented 
to  Simeon  Stark,  from  whom  he  deraigned  title  by 
regular  chain  of  transfer.  Appellee,  after  having  ^"•■*«' 
first  made  defense  to  the  entire  action,  disclaimed 
as  to  all  the  land  sued  for,  except  a  strip  of  land  100  feet  wide, 
extending  through  the  grant,  over  which  it  claimed  to  have 
acquired  right  of  way  through  proceedings  in  condemnation 
instituted  on  May  15,  1882,  which  was  prior  to  the  purchase 
of  the  land  by  appellant.  Judgment  was  rendered  in  favor 
of  the  plaintiff  for  the  land,  subject  to  the  defendant's  right 
of  way,  which  it  was  held  had  vested  in  defendant.  The  pe- 
tition  seeking  condemnation  alleged  that  the  owners  of  the 
land  were  unknown  ;  that  the  company  had  laid  out  its  line 
through  Wichita  county,  and  was  then  engaged  in  construct- 
ing its  road  ;  and  that  "  it  is  necessary  that  the  line  thereof 
should  run  and  the  same  has  been  laid  out  over  and  through 
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a  parcel  of  land  in  said  county  described  as  follows,  to  wit : 
Being  a  survey  or  head  right  in  the  name  of  S.  A.  &  M.  G. 
R.  R.  Co.,  and  situated  about  fifteen  miles  from  the  town  of 
Wichita  Falls,  located  by  virtue  of  said  company  scrip  No. 
21-2IO,  abstract  No.  274,  patented  to  Simeon  Stark,  Dec.  12^ 
1874,  patent  No.  330,  vol.  7,  containing  640  acres  of  land, — 
and  said  line,  as  located  and  to  be  constructed,  enters  said 
tract  of  land  on  its  eastern  boundary,  and,  running  in  N.  W. 
direction,  passes  out  of  said  tract  of  land,  on  the  western 
boundary  hne  of  the  same,  and  embraces  a  width  of  50  feet  oa 
each  side  of  the  center  line  of  said  railway  as  located." 

On  the  same  day  the  county  juds^e  appointed  commission- 
ers to  assess  the  damages  "on  the  land  described  in  said  pe- 
tition by  reason  of  the  construction  of  said  railroad  thereon.** 
On  June  26,  1882,  the  commissioners  made  a  report,  in  which 
they  stated  that  alter  giving  notice  to  parties  as  required  by 
law  they  heard  evidence,  in  the  absence  of  the  owner,  ''as 
to  the  land  described  in  the  petition,  and  the  damages  thereto 
by  reason  of  the  construction  of  the  railway  thereon  and 
assess  the  damages  thereto  at  eighteen  75-100  dollars.** 

On  this  report,  on  July  13th  following,  the  county  judge 
entered  a  decree,  which  recited  an  inspection  of  the  petition^ 
notices,  report  of  the  commissioners,  and  declared  that  the 
petition  was  duly  filed,  the  commissioners  regularly  ap- 
pointed, and  that  the  owners  of  the  land  sought  to  be  con- 
demned had  been  served  with  notice.  The  decree  then 
declares  that  the  damages  had  been  deposited  in  court  sub- 
ject to  the  order  of  the  owners  of  the  land,  and  decreed 
•*  that  the  right  of  way  in,  to,  and  through  the  following  de- 
scribed tract  or  parcel  of  land,  situated  in  the  county  of 
Wichita  and  state  of  Texas,  to  wit,  being  a  survey  in  the 
name  of  the  San  ^ntonio  &  Mexican  Gulf  Railroad,  situated 
about  15  miles  west  from  the  town  of  Wichita  Falls,  located 
by  said  company  scrip  No.  21-210,  and  patented  to  Simeon 
Sta^;k,  December  12,  1874,  pat.  No.  330,  vol.  7,  and  known  by 
•Abstract  No.  274,*  containing  640  acres  of  land,  be  granted 
to  and  vested  in  the  Fort  Worth  &  Denver  City  Railway 
Company,  its  successors  and  assigns,  forever." 

Many  objections  were  urged  to  the  admission  in  evidence 
of  the  petition  seeking  condemnation  of  right  of  way,  to  the 
report  of  the  commissioners,  and  to  the  decree  of  condemna- 
tion, but  it  is  not  necessary  to  notice  more  than  two  of  them. 
It  was  urged  that  the  decree  was  inadmissible,  in  the  ab- 
sence of  evidence  that  such  notice  had  been  given  to  owners 
as  the  law  prescribes,  and  we  are  of  opinion  that  this  objec- 
tion should  have  been  sustained.  The  proceeding  to  con- 
demn land  for  public  use  is  special  in  its  character,  and  its 
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validit)'  must  depend  upon  a  compliance  with  the  law  author- 
izing it.  Nothing  is  to  be  presumed  in  favor  of  the  power 
of  such  a  special  tribunal,  and  it  is  incumbent  on  one 
seeking  to  show  ri^ht  under  its  decree  to  show  that  the 
court  had  acquired  jurisdiction  to  render  it. 

Notice  to  the  owner  of  the  land  sought  to  be  condemned  is 
necessarj  to  jurisdiction,  and  this  cannot  be  presumed  from 
declarations  contained  in  the  report  of  the  com- 
missioners, nor  from  recitals  in  the  decree  of  con-  i^o"«« *«*•■* 
demnation,  but  must  be  proved.  Commissioners  ^'^■•"■' 
V.  Thompson,  15  Ala.  139;  Barnett  v.  State,  Id.  829;  Molett 
V,  Keenan,  22  Ala.  484 ;  Inhabitants  of  Lancaster  v.  Pope,  i 
Mass.  87  ;  Southard  v,  Ricker,  43  Me.  576;  Prentiss  z/.  Parks, 
€5  Me.  559;  Leavittt/.  Eastman,  yj  Me.  119;  Duponti'.  High- 
way Comrs.,  28  Mich.  362;  Daniels  v.  Smith,  38  Mich.  660; 
Lane  v.  Burnap,  39  Mich.  736;  Nielsen  v.  Wakefield,  43  Mich. 
434 ;  Whiteley  v,  Platte  Co.,  73  Mo.,  30  ;  State  v.  Otoe  Co.,  6 
Neb.  130;  Semon  f .  City  of  Trenton,  47  N.  J.  Law,  490; 
Thompson  v.  Multnomah  Co.,  2  Or.  41  ;  State  v.  Officer,  4 
Or.  182  ;  Appeal  of  Central  R.  Co.,  102  Pa.  St.  38 ;  Columbus, 
C.  &  L  C.  R.  Co.  V,  Troesch,  57  111.  155.  This  is  the  general 
rule,  as  to  proceedings  of  special  tribunals.  Mitchell  v. 
Runkle,  25  Tex.  Supp.  137 ;  Freem.  Judgm.  123.  The  statute 
requires  that  the  commissioners  shall  issue  "  notices,  in  writ- 
ing to  each  of  the  parties,  notifying  them  of  the  time  and 
place  selected  for  the  hearing."  Rev.  St.  art.  4186.  The 
manner  and  time  of  service  is  also  prescribed,  and,  when  the 
-owner  is  unknown,  this  service  may' be  made  by  publication. 
Id,  arts.  4187,  4189,  4190.  "  The  person  making  such  service 
shall  return  the  original  notice  to  said  commissioners,  or  any 
t>ne  of  them,  on  or  before  the  day  set  for  the  hearing,  with 
his  return  in  writing  thereon,  stating  how  and  when  the  same 
was  served."  /^.  art.  4188.  Until  these  provisions  of  the 
statute  are  complied  with,  the  commissioners  have  no  author- 
ity to  assess  damages  or  to  make  a  report,  and  the  court  has 
no  jurisdiction  to  declare  the  condemnation.  The  commis- 
sioners are  required  to  make  a  report  wherein  must  be  stated 
the  amount  of  damages  due  to  the  land  owner,  and  they  are 
required  to  return  with  this  "  all  other  papers  connected  with 
the  case,"  (Rev.  St.  art.  4197;)  but  the  statute  does  not 
authorize  them  to  state  their  conclusions  as  to  the  sufficiency 
of  notice  given  by  them  to  theiand  owner. 

It  was  further  urged  that  there  was  not  such  description 
of  the  land  sought  to  have  condemned  as  was  necessary,  and 
that  for  this  reason  the  petition,  report,  and  decree 
were  invalid.     It   is   certainly  necessary  that  the  ^rKHption''' 
petition  should  so  describe   the  land  to  be  taken 
that  the  commissioners  may  know  upon  what  to  base  their 
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estimate  of  damages,  and  that  the  interested  parties  may 
come  prepared  with  evidence  to  show  what  will  be  just  com- 
pensation for  the  land  to  be  condemned.  It  is  important 
that  the  report  of  the  commissioners  should  show  that  their 
estimate  01  the  damage  is  based  on  the  taking  of  the  land  ap- 
plied for,  and  it  is  equally  important  that  the  decree  of  con- 
demnation should  show  with  reasonable  certainty  what  is 
condemned  to  public  use. 

This  should  appear  upon  the  face  of  the  proceedings,  and 
not  be  left  to  ascertainment  by  parol  evidence,  except  as  this 
may  be  used  to  identify  objects  called  for  in  the  application 
ana  decree,  for  the  purpose  of  applying  them  as  in  other 
cases.  The  statute  requires  the  applicant  for  condemnation 
of  land  "to  state  in  writing  the  real  estate  and  property 
sought  to  be  condemned,"  and,  if  this  be  not  so  done  as  to 
identify  the  land  to  be  taken,  the  jurisdiction  of  the  tribunal 
having  power  to  condemn  never  attaches,  it  matters  not 
what  notices  of  the  proceeding  may  be  ^iven.  'In  the  case  of 
Railway  Co.  t/.  Manufacturing  Co.,  Civil  Cas.  Ct.  App.  §  396,. 
the  court  of  appeals  of  this  state  properly  held  that  in  such 
cases  the  "  designation  must  be  suraciently  certain  to  identify 
the  particular  portion  of  the  land  over  which  the  right  of 
wav  is  sought. 

Without  this,  the  owner  of  the  land  cannot  know  what 
portion  of  his  land  is  required,  nor  the  commissioners  what 
damage  to  appraise,  nor  the  petitioner  the  precise  land  ac- 
quired;  nor  can  the  decree  of  the  court  vest  the  easement 
in  any  particular  land.  It  is  the  right  of  the  owner  of  the 
land  to  know  exactly  the  precise  land  taken,  and  it  is  the  right 
of  the  party  acquiring  to  know  that  which  he  has  acquired. 
In  re  New  York  Cent.  &  H.  R.  R.  Co.  v.  Rau,  70  N.  Y.  191 ; 
Chicago  &  M.  L.  S.  R.  Co.  v.  Sanford,  23  Mich.  418.  It  is 
said  the  certainty  required  in  such  description  is  of  the  same 
nature  as  that  required  in  conveyances  of  land,  so  that  a  sur- 
veyor could  go  upon  the  land  and  mark  out  the  land  desig- 
nated. The  taking  of  the  land  is  in  the  nature  of  a  convey- 
ance from  the  owner,  and  he  is  entitled  to  know  how  much 
land  is  taken  from  him,  and  the  exact  boundaries  of  what 
remains.  Mills,  Em.  Dom.  §  115  ;  Housatonic  R.  Co.  v.  Lee 
&  H.  R.  Co.,  118  Mass.  391.'*  This  we  understand  to  be  the 
true  rule.  Toledo,  A.  A.  &  N.  M.  R.  Co.  v,  Munson,  57  Mich. 
42,  20  Am.  &  Eng.  R.  Cas.  410;  Indianapolis  &  V.  R.  Co.  v, 
Newsora,  54  Ind.  121 ;  Pennsylvania  R.  Co.  v.  Porter,  29  Pa. 
St.  165  ;  In  re  New  York  Cent.  &  H.  R.  R.  Co.,  90  N.  Y.  342, 
10  Am.  &  Eng.  R.  Cas.  542  ;  Lewiston  v.  County  Commis- 
sioners of  Lincoln.  30  Me.  24  ;  Mills,  Em.  Dom.  §  115  ;  Lewis, 
Em.  Dom.  350-352.     The  grant  from  which  the  land  to  be 
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condemned  was  to  be  taken  was  identified  by  the  petition  a«d 
by  the  decree,  but  the  latter  only  described  the  land  con- 
demned as  a  right  of  way  through  the  grant  thus  generally 
described. 

The  petition  alleged  that  a  line  had  been  located,  but  re^ 
f erred  to  no  object  and  gave  no  description  whereby  that 
line  might  be  ascertained  by  any  person,  however  familiar 
with  the  land.  It  simply  statea  that  the  line  **  enters  said 
tract  of  land  on  its  eastern  boundary,  and,  running  in  north- 
west direction,  passes  out  of  said  tract  of  land  on  the  west- 
ern boundary  line  of  the  same,  and  embraces  a  width  of  50^ 
feet  on  each  side  of  the  center  line  of  said  railway  as  located." 
At  what  point  on  the  eastern  boundary  of  the  land  the  line 
entered,  and  at  what  point  on  the  western  boundary  it  left,, 
the  tract  of  land,  the  petition  gave  no  information  whatever. 

The  railway  was  not  constructed,  nor  does  it  appear  fron> 
any  part  of  the  record  introduced  in  evidence  that  the  line 
of  the  road,  if  located,  was  in  any  manner  described  or  iden- 
tified ;  and  holding,  as  we  do,  that  this  must  appear  on  the 
face  of  the  record  of  proceedings  to  condemn  land  to  public 
use,  the  decree  must  be  held  to  be  inoperative. 

The  parol  testimony  introduced  ought  not  to  have  been 
received,  for  the  defective  proceedings  could  not  be  cured 
by  such  evidence.  If  the  condemnation  proceed-  EzeiMio»  vr 
ings  had  been  regular,  and  the  decree  sufficient  to  Mroievi- 
vest  in  the  railway  company  the  right  of  way,  still  *•"*•• 
under  the  evidence,  plaintiff  was  entitled  to  have  the  question 
of  innocent  purchaser  considered  by  the  jury.  The  decree 
of  condemnation  was  not  recorded  in  the  county  in  which- 
the  land  was  situated,  and  before  the  railway  was  constructed 
or  notice  of  the  condemnation  proceedings  given  to  plaintiff 
he  bought  and  paid  valuable  consideration  for  the  land„  or, 
at  least,  the  evidence  tends  to  show  that  this  was  true.  We 
see  no  reason  why  the  registration  laws  should  not  apply  to 
such  an  estate  as  the  railway  company  would  have  acquired 
had  the  proceedings  to  condemn  the  property  been  regular. 
Rev.  St.  arts.  4332-4339;  Bush  v.  Golden,  17  Conn.  594; 
Prescott  V.  Beyer,  34  Minn.  493 ;  Worley  v.  State,  7  Lea 
(Tenn.)  382 ;  Masterson  v.  West  End  N.  G.  R.  Co.,  5  Mo. 
App.  64. 

The  court  should  have  excluded  the  petition,  report,  and 
decree  in  the  condemnation  proceedings,  as  well  as  the  parol 
evidence  offered  and  objected  to,  and  should  have  given  a 
charge  on  the  question  of  *^«^  ^^^  purchaser;  and  for  its 
rulings  in  these  respects,  as  well  as  the  ruline  in  the  general 
charge,  its  judgment  will  be  reversed,  and  the  cause  re- 
manded.    It  is  so  ordered. 
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eminent  Domain — Recovery  of  Damages  to  Land  not  Included  in  Petition 
or  Answer. — Where,  in  a  proceeding  instituted  by  a  railroad  for  the  appro- 
priation of  certain  lands  lor  a  right  of  way.  the  land  supposed  to  be  taken 
was  a  strip  100  feet  wide  through  a  larger  tract  described  in  their  petition, 
and  therein  alleged  to  belong  to  defendants,  the  defendants  in  their  answer, 
set  up  title  and  asked  for  damages  to  the  identical  parcels  of  land  de- 
scribed in  the  railroad  companys'  petition  and  for  none  other;  but  upon 
the  trial  sought  to  recover  damages  to  another  tract  also  owned  by  them, 
tout  which  was  not  described  in  the  pleadings  in  any  way,  and  which  the 
right  of  way  in  question  did  not  touch  ;  the  claim  for  damages  being 
*)«ised  upon  the  fact  that  it  adjoined  the  land  described  through  which 
the  right  of  way  sought  to  be  taken  did  run,  and  that  it  all  constituted 
one  farm.  Held,  the  defendants  cannot  recover  damages  for  the  tract  of 
land  not  described  in  their  pleadings.  The  court  said  :  '*  The  land  pro- 
posed to  be  taken  was  a  strip  100  feet  wide  through  a  larger  tract  described 
in  appellant's  petition,  and  therein  alleged  to  belong  to  the  respondents. 
The  respondents,  in  their  amended  answer,  set  up  title.and  asked  fordama- 
ges  to  the  identical  parcels  of  land  as  described  in  the  appellant's  petition  and 
lor  none  other.  Upon  the  trial  respondents  sought  to  recover  damages  to 
an  8o-acre  tract,  also  owned  by  them,  but  which  was  not  described  in  the 
pleadings  in  any  way,  and  which  the  right  of  way  in  question  did  not 
touch  ;  the  claim  for  damages  being  based  upon  the  fact  that  it  adjoined 
the  land  described  through  which  the  right  of  way  proposed  to  be  taken 
did  r<in,  and  that  it  all  constituted  one  farm  tract.  Upon  the  offering  of 
testimony  by  resfK)ndents,  relating  to  such  damages,  the  appellant  ob- 
jected to  its  introduction  on  the  ground  that  the  respondents,  by  only  al- 
leging in  their  answer  that  they  were  damaged  in"the  lands  there  described, 
had  waived  any  right  they  might  have  had  to  recover  whatever  damages 
they  may  have  su tiered  in  the  balance  of  the  tract,  and  that  as  no  men- 
tion had  been  made,  or  question  raised,  as  to  any  such  damage  in  any  of 
the  pleadings,  such  proof  was  inadmissible  thereunder.  The  court  over- 
ruled the  objection,  and  admitted  the  proof,  and  this  is  assigned  as  error. 

**  The  respondents  contend  that  the  law  does  not  require  the  petitioner 
to  describe  any  land  except  that  proposed  to  be  taken  for  the  right  of  way 
itself,  and  that  they  were  not  required  to  answer  at  all,  and  that  conse- 
quently they  were  entitled  to  offer  proof  of  the  damage  to  the  whole  tract ; 
but  we  think  this  claim  is  untenable,  under  the  circumstances  of  this  case, 
iiowever  the  law  may  be  as  to  the  description  required  to  be  set  forth  or 
as -to  the  pleadings  required.  Here  the  respondents  did  answer  and 
raise  an  issue  as  to  the  amount  in  which  they  would  be  injured, 
resulting  from  the  damage  to  the  particular  tracts  described  in  the 
petition,  and  which  they  described  in  their  answer,  and  made  no 
claim  of  damages  to  any  other  tract.  Under  such  circumstances,  they 
:should  not  have  been  allowed  to  prove  that  they  were  damaged  to  a  further 
extent  by  reason  of  damages  resulting  to  this  other  undescribed  tract  of 
which  the  appellant  had  no  notice,  so  that  they  might  be  prepared  to  show 
the  character  and  value  of  such  other  land,  and  such  other  matters  as 
-would  form  a  basis  for  the  estimation  of  the  amount  of  the  damages  re- 
sulting to  it,  if  any."  Northern  Pac.  &  P.S.  S.R.  Co.  v.  Coleman,  (W^ash. 
Dec.  I,  1 89 1)  28  Pac.  Rep.  514. 

Omission  of  Description  of  Land  from  Commissioners'  Report. — In  Hanes 
-7/.  North  Carolina  R.  Co.,  109  No.  Car.  490,  the  court  held  that  a  commis- 
sioners' report  which  does  not  contain  a  description  of  the  land  taken  for 
a  railroad  right  of  way  by  defendant,  is  not  fatally  defective,  since  the  lo- 
cation of  the  right  of  way  could  be  made  certain. 

Company  must  Describe  Portion  They  Wish  to  Acquire. — When  a  company 
seeks  to  obtain  power  to  acquire  a  limited  portion  only  of  a  piece  of  land  of 
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great  extent  which  is  not  broken  up  intc  closes,  they  must  frame  their  de- 
posited plans  in  such  a  way  as  to  show  how  much  of  it  they  mean  to  ac- 
quire power  to  take.  Protheroe  v.  Tottenham  &  Forrest  Gate  R.  Co.. 
<i89i)  3Ch.  278.  . 

Deviation  from  Original  Plan — Necessity  for  Plan  of  Deviation. — Under 
""The  Railway  Act  of  Ontario,"  R.  S.O.  chap.  170,  a  railway  company  hav- 
ing filed  an  original  plan  showing  the  location  of  its  line  and  desiring  to 
acquire  other  land  compulsorily  for  the  purpose  of  an  alteration  from  the 
original  location,  however  small  the  deviation  may  be,  must  file,  under 
sub-section  7  of  section  10,  a  plan  of  the  proposed  deviation.  And  where 
a  railway  company  without  having  filed  such  plan  applied  for  and  ob- 
tained from  a  County  Court  Judge  a  warrant  for  possession  on  a  notice 
in  which  in  addition  to  a  sum  in  cash  certain  crossings  and  station  privi- 
leges were  offered  as  compensation  for  the  land  and  the  damages,  and  which 
was  accomf)anied  by  a  surveyor's  certificate  that  the  sum  offered  was  a 
fair  compensation  therefor :  Held,  that  the  foundation  of  the  Judge's 
authority  to  issue  a  warrant  rested  on  a  proper  compliance  by  the  rail- 
way company  with  the  above  sub-sections,  and  that  he  had  acted  herein 
without  jurisdiction.     Brooke  2/.  Toronto  Belt  Line  R.  Co.,    21   On t.  401, 

Petition  Need  Not  Show  Performance  of  Conditions  Precedent. —In  pro- 
ceedings to  condemn  land  for  railway  purposes'  under  New  York  (fode 
Civil  Procedure,  §  3360  subd.  7  which  provides,  that  the  petition  shall 
contain  **  a  statement  that  it  is  the  intention  of  the  plaintiff,  in  good  faith. 
to  complete  the  work  or  improvement  for  which  the  property  is  to  be  con- 
demned, and  that  all  the  preliminary  steps  required  by  law  have  been  taken 
to  entitle  him  to  institute  the  proceeding,"  it  is  not  necessary  that  such 
petition  should  set  forth  the  facts  in  detail  showing  performance  of  all  the 
conditions  precedent  to  be  observed  by  plaintiff  before  it  can  condemn  the 
lands.  Rochester  R.  Co.  v.  Robinson,  133  N.  Y.  242.  The  court  said: 
••  The  proceeding  was  dismissed,  and  the  application  for  the  appointment  of 
commissioners  of  appraisal  denied,  upon  the  sole  ground  that  the  petition 
was  fatally  defective  in  not  setting  forth  the  facts  showing  that  all  the  con- 
ditions precedent  to  be  observed  by  the  plaintiff  before  it  can  take  property 
for  a  public  use  against  the  will  of  the  owner  had  been  performed.  In  this 
respect  the  averment  in  the  petition  is  a  literal  compliance  with  the  pro- 
visions of  subdivision  7  of  section  3360  of  the  Code.  It  is  objected  to  this 
form  of  pleading  that  it  does  not  state  facts,  but  only  the  legal  conclusions 
of  the  pleader ;  and  that  it  is  therefore  insufficient  to  confer  jurisdiction  upon 
the  court  to  proceed  with  the  matter  and  enter  final  judgment  of  condem- 
nation. We  do  not  think  the  objection  is  tenable.  It  is  a  sufi^cient  answer 
to  such  a  criticism  that  the  whole  proceeding  is  regulated  by  statute,  and 
that  upon  this  point  the  law  has  defined  with  precision  and  exactness  the 
form  and  substance  of  the  allegation  required.  The  legislature  does  not 
seem  to  have  left  any  room  for  doubt  or  construction  upon  the  subject. 
The  section  begins  with  a  declaration  that  the  proceeding  shall  be  initiated 
by  the  presentation  of  a  petition,  which  shall  set  forth  certain  specified 
facts  enumerated  in  subdivisions  i  to  6,  inclusive ;  and,  wherever  a  general 
statement  is  regarded  as  insufficient,  care  has  been  taken  to  provide  that 
facts  shall  be  stated  in  detail, — as,  where  the  name  or  place  of  residence 
of  an  owner  cannot,  after  diligent  inquiry,  be  ascertained,  it  may  be  so 
averred  '  with  a  specific  statement  of  the  extent  of  the  inquiry  which  has 
been  made.'  But  when  subdivision  7  is  reached,  a  marked  change  in  the 
phraseology  and  grammatical  construction  of  the  section  occurs.  Instead 
of  requiring  specific  facts  to  be  stated,  it  is  provided  that  the  petition  shall 
contain  *  a  statement  that  it  is  the  intention  of  the  plaintiff,  in  good  faith, 
to  complete  the  work  or  improvement  for  which  the  property  is  to  be  con- 
demned ;  and  that  all  the  preliminary  steps  required  by  law  have  been 
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taken  to  entitle  him  to  institute  the  proceeding.'  This  change  is  signifi- 
cant, and  was  evidently  intentional ;  and  we  are  not  at  liberty  to  import 
into  the  paragraph  provisions  and  requirements  which  the  framers  of  the 
law  have  purposely  omitted  from  it.  While  the  plaintiff  might,  if  he  should 
so  elect,  set  forth  the  several  acts  done  by  him.  which  constitute  the  pre- 
liminary steps  referred  to,  yet  he  may  adopt  the  language  of  the  statute, 
and  in  the  concise  form  there  prescribed  tender  an  issue  to  the  defendant 
upon  this  branch  of  his  case.  The  latter  cannot  be  prejudiced  by  such  a 
practice.  What  the  law  requires  the  plaintiff  to  do  before  the  commence- 
ment of  the  proceeding  is  as  well  known  to  the  one  party  as  the  other.  If 
the  defendant  has  knowledge  that  any  preliminary  step  required  has  not 
been  taken,  he  can,  under  section  3365.  put  the  allegation  in  issue  by  a 
specific  denial,  or  by  including  it  m  a  general  denial  of  all  the  averments 
of  the  petition,  or.  if  he  has  no  knowledge  or  information  sufficient  to  form 
a  belief  upon  the  subject,  by  a  denial  in  that  form,  and  thus  compel  the 
plain titf  to  make  proof  of  compliance  with  all  the  statutory  requirements, 
or  fail  in  the  proceeding.  An  allegation  of  this  kind  is  not  correctly 
described  as  a  conclusion  of  law.  It  is  the  averment  of  a  fact.— one,  it  is 
true,  which  is  a  deduction  from  other  facts  known  to  the  pleader  to  have 
an  existence.  It  is  what  is  aptly  described  as  a  resultant  fact  or  a  con- 
clusion of  fact,  and  it  is  such  facts,  and  not  evidentiary  facts,  which  should 
be  alleged  in  a  pleading.  Badeau  v.  Niles.  9  Abb.  N.  Gas.  (N.  Y.)  48.  A 
statement  is  not  to  be  deemed  any  the  less  a  statement  of  fact  because  its 
ascertainment  may  depend  upon  some  principles  of  law  applicable  to  vari- 
ous other  facts  and  circumstances.  (Prickhardt^/.  Robertson.  17  Fed.  Rep. 
500 :)  and  it  has  always  been  held  to  be  good  pleading  under  the  Code  to 
state  facts  according  to.  their  legal  effect.  Brown  v,  Champlin,  66  N.  Y. 
214;  Thayer  ?/.  Gile,  42  Hun.  (N.  Y.)  268.  *  Pleadings  are  not  now  to  be 
strictly  construed  against  the  pleader,  and  averments  which  sufficiently 
point  out  the  natu-re  of  the  pleader's  claims  are  sufficient,  if  under  them, 
upon  a  trial  of  the  issue,  he  would  be  entitled  to  give  all  the  necessary  evi- 
dence to  esLablish  his  claim.'  Berney  v.  Drexel,  33  Hun,  (N.  Y.)  34-37. 
An  allegation  that  due  proceedings  had  been  taken  to  establish  a  mechanic's 
lien  WHS  held,  on  demurrer,  to  be  good.  McCorkle  v.  Herrmann.  (Sup.)  5 
N.  Y.  Supp.  881.  In  providing  that  the  plaintiff  may  allege  in  this  general 
way  the  performance  of  the  necessary  statutory  conditions  precedent,  the 
legislature  has  not  introduced  a  novel  rule  of  pleading.  They  have  simply 
followed  a  declared  policy  upon  this  general  subject,  which  first  app)eared 
in  section  139  of  the  Code  of  1848,  and  was  re-enacted  as  section  533  of  the 
present  Code.  It  is  there  provided  that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract  it  is  not  necessary  to  state  the  facts  con- 
stituting performance;  but  the  party  may  state,  generally,  that  he  duly 
performed  all  the  conditions  on  his  part,  and,  if  the  allegation  is  contro- 
verted, he  must,  on  the  trial,  establish  performance.  The  legislature  evi- 
dently failed  to  discover  any  good  reason  why  it  would  not  be  equally  safe 
and  proper  to  permit  the  performance  of  statutory  conditions  precedent  to 
be  pleaded  in  the  same  way.  A  like  rule  has  been  adopted  with  reference 
to  pleading  a  judgment  or  other  determination  of  a  court  or  officer  of 
special  jurisdiction.  Code,  §  532.  It  works  no  hardship  to  the  defendant, 
but  really  affords  him  greater  latitude  of  pleading,  for,  if  but  a  single  step 
has  been  omitted,  he  can  safely  deny  the  general  allegation,  and  thus  com- 
pel the  plaintiff  to  make  proof  of  performance  of  every  essential  condition. 
These  conclusions  do  not  involve  any  relaxation  of  the  rule  of  construction 
which  requires  that  statutes  which  seek  to  deprive  the  citizen  of  his  prop- 
erty against  his  will  shall  be  strictly  construed.  The  law  under 'considera- 
tion does  not  authorize  the  taking  of  the  property  of  any  one.  It  merely 
prescribes  the  method  of  judicial  procedure  in  those  cases    where,   by 
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virtue  of  the  provisions  of  some  other  law,  the  exercise  of  the  right  of 
eminent  domain  has  been  conferred  for  public  purposes.  It  is  to  receive 
the  same  liberal  construction  as  the  other  provisions  of  the  Code,  which 
regulate  the  practice  in  actions  and  proceedings  in  courts  of  justice,  with- 
out regard  to  the  magnitude  or  value  of  the  property  rights  which  may  be 
involved.  The  plaintiff  is  not  relieved  of  the  necessity  of  making  strict 
proof  of  its  right  to  take  the  defendant's  property,  provided  the  allegations 
of  the  petition  are  controverted.  If.  upon  the  trial,  it  is  unable  to  show 
that  every  preliminary  step  which  is  of  the  substance  of  the  proceedings 
has  not  been  taken,  its  effort  to  impose  an  additional  burden  upon  the 
premises  of  the  defendant  will  be  defeated ;  but  the  question  here  is  one  of 
pleading,  and  not  of  proofs." 

Allegation  of  Ownership  Necessary  in  Action  for  Damages. — To  recover 
damages  caused  to  a  city  lot  by  the  construction  of  a  railway  it  is  essential 
that  the  plaintiff,  in  the  action  to  recover,  allege  that  he  was  the  owner  of 
the  lot  at  the  time  of  the  injury  to  the  property.  The  court  said  :  "  It  is 
the  law  of  this  state  that  a  lot  owner  can  only  recover  for  those  damages 
which  he  has  sustained  from  the  construction  or  operation  of  a  road  sub- 
sequent to  the  time  when  he  acquired  his  title  to  the  property.  If  the  road 
has  been  constructed  and  is  in  operation  at  the  time  he  gets  title,  he  is  sup- 
posed to  have  taken  it  cum  onere,  and  to  have  paid  the  lesser  price  because 
of  the  disadvantages.  The  damages  arising  from  the  construction  inure 
to  the  holdex  of  the  fee,  ^nd  do  not  pass  by  the  deed  which  transfers  the 
title.  This  principle,  which  has  been  recognized  in  the  previous  adjudica- 
tions of  the  state,  in  no  manner  affects  the  right  to  recover  any  damages 
which  may  be  sustained  from  those  acts  of  the  company  which  may  fui^ 
ther  diminish  the  value  of  the  property.  The  allegation  of  ownership  with 
reference  to  the  time  of  construction,  is  essential,  because  it  bears  largely 
on  the  measure  of  recovery.  It  is  a  traversable  fact  on  which  the  company 
has  the  right  to  take  issue  and  be  heard.  It  is  equally  true  that  for  the 
construction  of  a  road  along  the  streets  of  a  city,  when  it  is  built  under 
statutes  which  authorize  its  construction,  and  under  ordinances  which 
permit  the  use  and  occupation  of  the  streets  of  the  citv,  the  abutting  lot 
owner  can  only  recover  for  the  special  damages  which  he  sustains  beyond 
what  he  suffers  in  common  with  the  other  denizens  of  the  city.  It  is  a 
necessary  corollary  that,  if  these  special  damages  only  are  recoverable  in 
this  sort  of  an  action,  they  must  be  averred,  and  averred  in  a  traversable 
fashion,  so  that  evidence  may  be  taken  upon  the  issue,  and  it  submitted  ta 
the  jury.  The  complaint  was  defective  in  these  particulars,  and.  since  they 
are  of  the  substance,  the  ruling  of  the  court  may  be  complained  of  on  this 
appeal.  City  of  Denver  v,  Bayer,  7  Colo.  1 1 3,  2  Am.  &  Eng.  Corp.  Cas.  465  ; 
Denver  &  S.  F.  R.  Co.  v.  Domke,  1 1  Colo.  247 ;  Jackson  v,  Ackroyd.  1 5 
Colo.  583 ;  Town  of  Longmont  v.  Parker,  14  Colo.  387  ;  Walley  v,  Platte 
&  D.  Ditch  Co.,  15  Colo.  579;  Indianapolis.  B.&W.  R.  Co. z/.  McLaughlin, 
77  111.  275."  Colorado  Midland  R.  Co.  v.  Trevarthen  (Colo.  Oct.  26. 1891) 
27  Pac.  Rep.  1012. 

Judgment  for  Damages  Should  be  to  Land  Owner  Personally. — Under  the 
constitution  and  statutes  of  Illinois  when  the  only  question  in  condemna- 
tion proceedings  is  simply  as  to  the  damages  resulting  to  a  particular  tract 
of  land  claimed  by  one  whose  ownership  is  not  disputed  and  who  has 
offered  no  evidence  as  to  the  nature  or  extent  of  his  interest,  the  judgment 
upon  the  report  or  verdict  should  either  direct  payment  to  the  plaintiff  or 
a  deposit  with  the  county  treasurer  for  his  benefit,  so  as  to  secure  to  him 
personally,  the  entire  damages  awarded,  and  an  order  directing  the  same 
to  be  paid  to  the  county  treasurer  "  for  the  benefit  of  the  owners  and 
parties  interested  "  in  the  lands  is  erroneous.  The  court  said  :  "  The  bill 
of  rights  of  the  constitution  of  Illinois  (Const.  1870,  art.  2,  §  13)  declares : 
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*  Private  property  shall ,  not  be  taken  or  damaged  for  public  use  without 
justcompensaiion.  Such  compensation,  when  not  made  by  the  state,  shall 
be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law.' 

*'  The  eminent  domain  act,  passed  under  this  constitutional  provision, 
(Rev.  St.  HI.  1874.  chap.  47,  p.  475,)  directs  in  terms  that  just  compensation 
for  private  property  taken  *  shall  be  ascertained  by  a  jury  as  hereinafter 
prescribed.'  Section  1.  The  procedure  thereafter  provided  was  a  petition 
by  the  party  authorized  to  take  the  property  to  a  judge  of  the  circuit  or 
county  court,  describing  the  property  and  naming  the  owners  apf>earing  of 
record,  if  known,  or,  if  not  known,  stating  that  fact,  and  praying  that  the 
compensation  be  assessed.  Section  2.  In  the  one  petition  any  number  of 
parcels  of  property  might  be  included,  and  the  compensation  for  each  as- 
sessed separately  by  the  same  or  different  juries.  Section  5.  Process  was 
to  be  served,  as  in  cases  in  chancery,  (section  4.)  a  trial  had,  and  the  ver- 
dict, or 'report  of  the  jury,*  as  it  is  called,  was  *  to  clearly  set  forth  and 
show  the  compensation  ascertained  to  each  person  thereto  entitled.'  Sec- 
tion 9.  The  oath  to  be  taken  by  the  Jury  contemplated  also  the  same  sep- 
arate ascertainment.  Section  8.  'Section  10.  The  judge  or  court  shall, 
upon  such  a  report,  proceed  to  adjudge  and  make  such  order  as  to  right 
and  justice  shall  pertain,  ordering  thatpetitionerenterupon  such  property, 
and  the  use  of  the  same,  upon  payment  of  full  compensation,  as  ascertained 
as  aforesaid.*  Section  1 1  adds  that  'any  person  not  made  a  party  maybe- 
come  such  by  filing  his  cross-petition,'  and  that  his  rights  '  shall  thereupon 
be  fully  considered  and  determined.'  Section  14  is  as  follow- s :  *  Payment 
of  compensation  adjudged  may,  in  all  cases,  be  made  to  the  county  treas- 
urer, who  shall,  on  demand,  pay  the  same  to- the  party  thereto  entitled, 
taking  receipt  therefor,  or  payment  may  be  made  to  the  party  entitled,  his, 
her,  or  their  conservator  or  guardian.' 

"  These  sections  make  it  clear  that  under  the  pleadings  the  judgment 
entered  upon  this  report  or  verdict  should  either  have  directed  pavment 
to  the  plaintiff,  or  that  the  deposit  with  the  county  treasurer  was  for  his 
benefit.  In  other  words,  Convers'  right  to  this  money  should  have  been 
settled  by  the  judgment,  and  not  left  open  to  further  inquiry."  Convers  v, 
Atchison.  T.  &  S.  F.  R.  Co..  142  U.  S.  671. 

Collateral  Attack  on  Condemnation  Proceedings—  Misjoinder  of  Parties.— 
The  misjoinder  of  parties  defendant,  or  the  omission  to  recite,  in  iheordcr 
appointing  commissioners,  that  they  are  disinterested,  are  not  subjects  for 
collateral  attack  upon  condemnation  proceedings.  The  court  said  :  "  The 
objections  made  by  plaintiff  to  the  condemnation  proceedings,  that  the 
owners  of  other  property  were  joined  with  plaintiff  when  all  parties  thus 
joined  did  not  reside  in  the  same  circuit,  and  that  the  orders  of  the  judge 
made  in  chambers  did  not  recite  that  the  commissioners  were  disinterested, 
cannot  be  heard  in  this  collateral  proceeding,  having  determined,  as  we 
have,  that  the  court  had  jurisdiction  of  the  subject  matter  and  the  persons 
of  the  land  owners.  These  are  all  matters  of  exception,  and  come  too  late 
now.  Ouincy,  M.  &  P.  R.  Co.  v.  Kellogg,  54  Mo.  334;  Missouri  Pac.  R. 
Co.  V.  (barter,  85  Mo.  448,  28  Am.  &  Eng.  R.  Cas.  249;  Evans  v.  Haefner, 
29  Mo.  141  ;  Quayle  v.  Missouri,  K.  &  T.  R.  Co.,  63  Mo.  465;  Kellogg  v. 
Price,  42  Ind.  366 ;  Huling  v.  Kaw  Valley  R.  &  Improvement  Co..  130  U, 
S.  559,  39  Am.  &  Eng.  R.  Cas.  52;  Lewis,  Em.  Dom.  601."  Thompson  v. 
Chicago,  S.  F.  &  C.  R.  Co.  (Mo.  March  2.  1892)  19  S.  W.  Rep.  Tj. 
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American  Cannel  Coal  Co. 

V, 
HUNTINGBURG,  TeLL  CiTY  &  CaNNELTON  R.  CO. 
{Jndiuna  Supreme  Court,  Jan,  j,  iSp2.) 

Eminent  Domain — Award  of  Appraisers.— The  award  agreed  upon  by  two 
of  three  appraisers,  in  the  appropriation  of  land  by  a  railroad  company,  is 
valid. 

Appraisal  of  Several  Tracts  of  Same  Owner—Award  in  Cross.— In  apprais- 
ing damages  to  several  tracts  of  land  belonging  to  the  same  owner,  an 
award  of  a  sum  in  gross  covering  damages  to  all  the  tracts  is  sufficient^ 
without  statmg  separately  the  damage  to  each. 

Presumption  of  Qualification  of  Appraisers.— On  appeal,  it  will  be  pre- 
sumed, in  the  absence  of  a  specific  averment  to  the  contrary,  that  the  ap- 
praisers, in  proceedings  to  appropriate  lands  for  railroad  purposes,  were 
duly  qualified. 

Appeal  from  Spencer  County  Circuit  Court. 
Proceedings  for  the  appropriation  of  lands. 
A.  H.  Garland  2iiid  Heber  J,  May,  for  appellant. 
Iglehart  &r  Taylor  and  W,  Henning,  for  appellee. 

McBride,  J. — The  appellee,  a  railroad  corporation,  appro- 
priated for  the  purposes  of  its  roadbed,  depot,  station,  shops, 
etc.,  certain  land  belonging  to  the  appellant.  The 
apropriation  was  made  pursuant  to  the  provisions  ^J*^][JJJ*"' *' 
of  sections  3906,  3907,  Rev.  St.  1881.  Error  is  as-  *^**  * 
signed  on  the  action  of  the  circuit  court  in  sustaining  de- 
murrers to  certain  exceptions  filed  by  the  appellant  to  the 
award  of  the  appraisers.  The  first  exception  is  as  follows : 
**  Because  the  appraisers  did  not  agree  upon  any  award,  but 
two  of  them  fixed  the  amount  of  the  damages  at  $300,  and  the 
other  one  at  $1,438,  so  that  there  was  no  agreement  of  the. 
said  appraisers."  This  exception  proceeds  on  the  theory 
that  the  award  of  appraisers  in  appropriation  proceedings, 
like  the  verdict  of  a  jury,  must  be  agreed  to  by  all  of  the  ap- 
praisers  to  be  valid.  Unanimity  amon^  the  appraisers  is  not 
required.  An  appraisement  concurred  in  by  two  is  sufficient. 
Rev.  St.  188 1,. §  240,  cl.  2  ;  Piper  v.  Connersville  &  L.  Turn- 

Eike  Co.,  12  Ind.  400;  Cicero  Hygiene  Draining  Co. «/.  Craig- 
ead,  28  Ind.  274;  Hays  z^.  Parrish,  52  Ind.  132;  Scraper  v. 
Pipes,  59  Ind.  158. 
The  third  exception  is  as  follows :    ''  Because  it  does  not 
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State  the  separate  value  of  the  parts  of  the  lots  taken,  nor 
▲pfraiwiof  the  separate  value  of  the  parts  of  the  street  taken, 
wr«rai  nor  the  separate  value  of  the  land  frora  which  the 

traeu.  strip  IS  appropriated."     The  land  sought  to  be  ap- 

propriated is  a  strip  40  feet  wide,  extending  across  two  lots, 
both  belonging  to  the  appellant,  and  a  strip  20  feet  wide  off  of 
a  street  on  which  the  lots  abut«  the  portion  of  the  street  appro- 
priated being  adjacent  to  the  lots.  The  objection,  it  will  be  ob- 
served,  is,  not  that  the  appn-aisers  did  not  separately  consider 
the  effect  of  the  appropriation  upon  the  several  tracts,  but  that 
in  their  award  they  did  not  itemize  the  damages.  The  court 
did  not  err  in  sustaining  the  demurrer  to  this  exception. 
While  it  was  the  duty  ofthe  appraisers  to  consider  all  of  the 
effects  of  the  proposed  appropriation  on  each  tract  of  land 
affected,  they  were  not  required  to  itemize  and  separately 
state  the  damage  to  each  tract.  An  award  of  a  sura  in  gross, 
covering  all  of  the  damages  to  all  of  the  several  tracts,  was 
sufficient 

The  fourth  exception  is  as  follows :  "  Because  it  is  not 
shown  upon  the  face  of  the  proceedings  that  the  appraisers 
or  arbitrators  were  qualified  under  the  law,  in 
•fVppnliMnl  ^^^^  •  ^^^^  *^  ^^  ^^^  shown  by  such  proceedings  that 
such  appraisers  or  arbitrators  did  not  own  land 
within  one  mile  of  any  part  of  the  said  railroad  for  w^hich 
the  said  strip  of  land  is  appropriated."  This  exception  con- 
tains no  allegation  that  either  of  the  appraisers  was  disquali- 
fied.  The  only  objection  is  that  the  record  does  not  affirma- 
tively show  that  they  were  qualified.  In  the  absence  of  any 
specific  averment  to  the  contrary,  it  will  be  presumed  that 
the  appraisers  possessed  the  necessary  qualifications.  Turpin 
V.  Eagle  Creek,  &  L.  W.  L.  Gravel  R.  Co.,  48  Ind.  45.  If  they 
did  not,  that  fact  must  be  averred  and  proven  by  the  party 
attacking  the  award. 

The  fifth  and  sixth  exceptions  present  the  same  question. 
Both  allege  that  it  is  not  shown  oy  the  award  that  the  af>- 
praisers  considered  the  damages  that  might  accrue  to  the  ap- 
pellant  because  of  certain  specific  facts.  The  objection  is  not 
to  what  the  appraisers  did  or  failed  to  do,  but  to  the  form  of 
the  award :  that  it  does  not  affirmatively  appear  from  the 
award  that  the  appraisers  considered  and  awarded  damages 
because  of  increased  danger  from  fire ;  because  of  damage  to 
storage,  wharfage,  etc.  The  appraisers  were  required  to 
consider  and  to  award  compensation  for  all  damages,  of 
every  character,  which  would  be  sustained  by  the  appellants 
by  reason  of  the  appropriation  of  the  land  to  the  uses  con- 
templated. They  are  not,  however,  required  to  itemize  their 
award,  and  show  how  much  they  allow  for  increased  danger 
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from  fire,  bow  much  for  noise,  how  much  for  smoke  and  cin- 
ders,  how  much  for  broken  rest,  etc.  It  is  sufficient  if,  hav- 
ing  fully  and  fairly  considered  all  of  the  effects  of  the  pro- 
posed appropriation,  they  award  a  sum  in  gross  sufficient  to 
compensate  the  owner  of  the  land. 

In  our  opinion,  the  court  did  not  err  in  its  rulings  on  any 
of  the  questions  presented. 

Judgment  affirmed,  with  costs. 

Eminent  Domain— Requisites  of  Application  for  Commissioners  to  Appraise 
Damages — Appeal  from  Awards — Application  to  the  county  judge  for  the 
appointment  of  commissioners  to  appraise  the  damages  sustained  by  a 
land  owner  by  reason  of  the  location  of  a  railroad  across  his  premises  is 
required  to  be  in  writing,  and  should  state  the  name  of  the  corporation  ; 
the  land  owner,  if  known;  a  description  of  the  real  estate  over  which  the 
road  is  located  ;  the  width  required  for  right  of  way  ;  and  that  the  owner 
refuses  to  grant  the  same.  The  application  must  be  signed  by  some  per- 
son empowered  by  the  corporation  so  to  do,  but  it  need  not  be  dated  nor 
verified,  nor  is  it  essential  to  jurisdiction  that  it  should  aver  the  act  of  in- 
corporation of  the  railroad  company.  Before  a  railroad  company  can  have 
the  damages  of  a  resident  land  owner  appraised,  10  days'  notice  in  writing 
must  l>e  first  given  the  owner  or  guardian,  either  by  personal  service,  or 
by  leaving  a  copy  thereof  at  his  usual  place  of  residence,  unless  waived. 
And  where  a  land  owner  takes  an  appeal  from  the  award  of  commissioners 
appomted  to  assess  damages  for  right  of  way,  he  waives  all  objection  as  to 
notice,  and  that  the  appraisers  were  not  properly  sworn.  Trester  v.  Mis- 
souri Pac.  R.  Co.  (Neb.  Oct.  7,  1891)  49  N.  W.  Rep.  1,110. 

Same— Sufficiency  of  Description  of  Tract.— A  petition  for  the  appoint- 
ment of  a  commission  to  appraise  damage  for  the  taking  of  property  for 
right  of  way,  which  sets  forth  that  the  petitioner  desires  to  acquire  a  strip 
100  feet  wide  through  a  particular  tract,  and  refers  to  an  accompanying 
plat  for  a  more  particular  description,  is  sufficient..  Fremont.  E.  &  M.  V. 
R.  Co.  V.  Matthies  (Neb.  June  11.  1892)  52  N.  W.  Rep.  698. 

Same — Statement  as  to  Location  of  Route.-^Where  a  statute  (Rev.  St. 
Wis.  §  1846)  under  which  condein nation  proceedings  were  instituted,  re- 
quires the  petition  of  the  railroad  company  seeking  to  take  lands  for  its 
own  use,  to  state  among  other  things,  "that  the  route  of  said  road  has 
been  located  by  its  board  of  directors  upon  the  line  so  staked  out.  and 
that  the  land  so  described  is  required  for  the  purpose  of  constructing  and 
operating  said  road,"  a  petition  which  states  merely  that  the  company  has 
established  and  surveyed  its  road  over  lands  sought  to  be  acquired  for  its 
main  line  and  has  actually  staked  out  the  centre  line  of  its  proposed  road 
over  lands  desired  for  such  railroad,  is  not  sufficient  to  confer  upon  the 
court  jurisdiction  for  the  appointment  of  commissioners  to  assess  dam- 
ages, and  in  such  a  case  even  if  the  owner  of  the  land  is  present  and  par- 
ticipates in  the  hearing  at  the  time  the  commissioners  were  appointed  by 
virtue  of  said  petition,  and  subsequently  appeals  from  their  decision,  he 
does  not  thereby  waive  his  right  to  appeal  from  th/5  order  appointing 
them.  Winnebago  Furniture  Manuf'g  Co.  t'.  Wisconsin  Midland  R.  Co.. 
(Wis.  Feb.  23.  1892)  51  N.  W.  Rep.  576. 

Qualification  of  Commissioners  Cannot  be  Taken  Advantage  of  Collater- 
ally.—The  fact  that  the  record  of  the  condemnation  proceedings  does  not 
show  that  any  evidence  was  offered  establishing  the  qualifications  of  the 
commissioners  appointed  to  make  an  appraisement  and  an  assessment  of 
damages  cannot  be  taken  advantage  of  in  a  collateral  proceeding.    The 
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court  said  :  "  It  is  contended  that  there  is  no  evidence  tending  to  show 
that  the  commissioners  appx>inted  were  freeholders.  The  order  appoint- 
ing them  recites  that  they  are.  Even  if  they  were  not,  the  case  of  Huhn^ 
V.  Kaw  River  R.  &  Improvement  Co.,  130  U.  S.  559,  39  Am.  &  Eng.  R. 
Cas.  52,  is  conclusive  authority  that  such  an  objection  cannot  be  raised  in 
a  collateral  attack  on  the  condemnation  proceedings."  Chicago  K.&  N. 
R.  Co..  V.  Griesser.  (Kan.  May  7,  1892)  29  Pac.  Rep.  1082. 

Effect  of  Illegal  Appraisement  on  Possession  of  Railroad. — Where.the  char» 
ter  of  a  railroad  company  requires,  in  proceedings  to  condemn  land,  that 
in  order  to  obtain  title  or  seisin  of  the  lands  to  be  taken,  it  is  necessary 
that  the  survey  should  be  recorded  and  that  the  iand  should  have  been 
legally  appraised,  and  the  money  to  pay  the  appraised  damages  to  be  paid 
or  deposited  for  payment,  hM,  where  these  requirements  are  only  ful- 
filled as  far  as  the  recording  of  the  sur\'ey  and  award,  the  possession  of 
the  railroad  is  confined  to  the  land  actually  occupied,  and  does  not  extend 
to  the  limits  of  the  survey.  The  court  said  :  *'  The  record  of  the  award 
carried  on  its  face  notice  to  the  company,  and  to  all  who  took  any  inter- 
est in  the  road  from  the  company,  that  the  proceedings  of  the  commis- 
sioners were  without  legal  force,  from  the  failure  of  the  commissioners  to 
give  the  required  notice,  and  to  acquire  jurisdiction  to  proceed  w^ith  the 
appraisement.  But  the  defendant  contends  that  by  taking  possession  of 
the  lands  of  Walter  Ross,  by  constructing  their  road  thereon,  and  by  hav- 
ing recorded  their  locating  survey  and  this  award,  their  possession  ex- 
tended constructively  to  the  limits  of  the  survey.  By  the  seventh  section 
of  the  charter  the  company  did  not  obtain  title  or  seisin  of  lands  attempted 
to  be  condemned  by  recording  the  survey.  That  was  but  one  of  the  re- 
quired stops.  It  must  also  have  it  legally  ap>praised,  and  the  money  to 
pay  the  appraised  damages  must  be  paid  or  deposited  agreeably  to' the 
act.  When  all  this  was  done  agreeably  to  the  charter,  it  is  declared,  •  then 
said  corporation  shall  be  deemed  seized  and  possessed  of  such  lands  so 
appraised  by  said  commissioners.'  Hence  the  defendant's  and  their  suc- 
cessors' possession  did  not  extend  beyond  such  lands  of  Walter  Ross  a? 
it  actually  occupied  ;  and  by  his  possession  of  that  portion  of  the  lan< 
covered  by  the  locating  survey  and  award  of  the  commissioners,  occupied 
by  Walter  Ross,  he  <5ccupied  in  his  own  right.  When,  therefore,  the 
plaintiffs  entered,  subsequently  to  making  the  award,  into  an  agreement 
with  the  defendant  that  he  should  receive  the  sum  awarded  for  the  land 
actually  fenced  and  occupied  by  the  defendant  for  the  purposes  of  its  rail- 
road, the  parties  stood  upon  that  agreement  alone,  ^nd  the  possession  of 
each  was  notice  to  all  of  their  respective  rights.  Their  respective  posses- 
sions mdicated  to  all  the  world  their  respective  rights  against  each  other. 
Neither  party  could  convey  any  greater  rights  than  his  possession  indi- 
cated." Croft  V.  Bennington  &  R.  R.  Co.,  (Vt.  Feb.  15,  1892)  23  Atl.  Rep. 
922. 

Effect  of  Notice  as  to  Time  and  Place  of  Appraisal. — The  charter 
of  a  railroad  company,  in  proceedings  to  condemn  land  for  railroad  pur- 
poses, required  the  commissioners  appomted  to  appraise  the  damages  of 
iand  taken  to  give  1 5  days'  notice  of  the  time  and  place  of  appraisal  to 
both  the  railroad  company  and  the  owner  of  the  land.  Under  the  said 
charter  the  report  of  the  commissioners  recorded  in  a  certam  case  stated, 
that  after  giving  3  days'  notice  to  the  railroad  company  and  to  R,  the  land 
owner,  "the  said  R.  did  not  appearand  having  viewed  the  premises, 
and  heard  said  parties  in  the  matter,"  they  made  an  award.  He/d,  that 
the  words  "  said  parties  "  meant  the  parties  who  did  appear  for  the  rail- 
road company,  and  that  R.  not  having  had  the  required  notice,  and  not 
having  appeared,  the  proceedings  of  the  commissioners  were  without  legal 
force  to  bind  him.  Croft  v.  Bennington  &  R.  R.  Co.  (Vt.  Feb.  15, 1892) 
23  Atl.  Rep.  922. 
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Error  in  Court  to  Refuse  to  Hear  Exceptions  to  Commissioner's  Reporttrr- 
Under  Code  North  Carolina,  sec.  1946,  which  provides  that  'Hhe  court  or 
judge  on  the  hearing  may  direct  a  new  appraisement,  modify  or  affirm 
ilie  commissioners*  report  or  make  such  order  in  the  premises  as  to  hTnr) 
shall  seem  right  and  proper."  Held^  in  special  proceedings  against  a  rail- 
road company  to  assess  damages  on  land  taken  for  railroad  purpo6es, 
where  the  defendant  excepted  to  the  commissioners'  report  on  the  groiiink 
that  the  damages  were  excessive,  that  it  was  error  for  the  court  to  refuse 
to  hear  affidavits  on  the  ground  that  it  had  no  legal  power  to  pass  on 
them.  The  court  said :  *'  The  statute  (Code,  §  1946,)  provides  that  *  the 
court  or  judge  on  the  hearing  may  direct  a  new  appraisement,  piodify  or 
confirm  the  report,  or  make  such  order  in  the  premises  as  to  him  shall 
seem  right  and  proper.'  If,  under  the  general  statute  regulating  spei^al 
proceedings,  (Code,  §  116,)  the  plaintiff  had  the  right,  before  commission- 
ers were  appointed,  to  insist  that  the  clerk  should  frame  an  issue  involv- 
ing the  question  of  damages,  and  transmit  the  case  to  be  tried  in  term  time 
by  a  jury,  he  could  not,  after  acquiescing  'in  the  order  appointing  commis- 
sioners^  and  thereby  assenting  to  that  mode  of  trial,  reassert  and  enforce 
that  right  after  waiving  it,  and  when  he  discovered  that  under  the  nH>€ie 
of  trial  agreed  to,  if  not  selected  by  him,  the  findings  were  not  so  favora- 
ble to  him  as  he  had  expected.  Chowan  &  S.  R.«/.  Parker,  105  N.  Car. 
246.  •  The  judge  might  have  heard  the  affidavits,  both  of  defendant 
and  the  plaintiff,'  as  a  help  or  ^ide  in  the  exercise  of  the  broad  discretion 
given  him  by  the  statute.  Skmner  7/.  Carter,  108  N.  Car.  206.  While  his 
refusal  to  hear  them,  nothing  more  appearing,  is  not  necessarily  review- 
able in  this  court,  as  it  would  have  been  presumed  that  he  did  so  in  the 
exercise  of  the  power  conferred  by  the  statute,  it  was  error  to  refuse  to 
hear  the  affidavits  on  the  ground  that  he  had  no  legal  power  to  pi«ss 
upon  ihem.  He  had  authority  unquestionably  to  set  aside  the  report,  and 
to  direct  a  new  appraisement  by  the  same  commissioners,  or  others  ap- 
pointed in  their  stead,  on  the  ground  that  he  thought  the  damage  assesseil 
was  excessive,  even  though  we  should  concede  that,  under  the  ruling  of 
this  court  in  Norfolk  S.  K.  Co.z/.  Ely,  loi  N.  Car.  11,  the  judge  could  no 
more  modify  the  findings  of  the  commissioners  in  that  respect  by  substi- 
tuting a  smaller  sum  than  he  could  make  the  same  change  in  the  verd^t 
of  the  jury.  Skinner  z/.  Carter,  5«/rtf ;  Code,  §  1946.  He  was  clothed 
with  the  discretionary  power  to  confirm  the  report,  if  such  course  seemed 
to  him  in  all  respects  fair  and  proper,  or  'to  make  such  order  as  seemed 
just,*  though  he  could  no  more  annul  the  order  appointing' the  commis- 
sioners and  then  direct  an  issue  to  be  tried  by  a  jury  than  he  could  h^ve 
vacated  a  consent  order  of  reference  when  one  of  the  parties  objected. 
But  when  the  judge  could  not  have  called  a  jury,  in  aid  of  his  conscience, 
to  find  the  facts,  how  could  he  ascertain  whether  it  was  his  duty  to  set 
aside  the  report,  and  direct  a  new  assessment  by  the  same  or  other  com- 
missioners, or  to  remand  the  case  again  for  a  new  assessment,  as  he  might 
have  done,  (Skinner  2/.  Carter,  supra,)  unless  he  was* at  liberty  to  hear  tes- 
timony in  the  form  of  affidavits,  as  on  a  motion  to  grant  or  dissolve  an 
order  of  injunction,  or  in  other  cases  where  he  was  empowered  to  review 
the  facts.?'     Hanes  v.  North  Carolina  R.  Co..  109  No.(3ar.  490. 

Omission  of  Names  from  Judgment  Confirming  Commissioner's  Report. — 
It  is  unnecessary  for  a  judgment  in  condemnation  proceedings,  to  set  out 
the  names  of  the  land  owners,  given  in  the  commissioner's  report,  where  it 
specifically  refers  to  and  confirms  the  report.  The  court  said  :  "  PlaintijQf's 
name,  and  that  of  the  trustee' in  the  deed  of  trust,  were  omitted  from  tlie 
judgments  of  the  court  confirming  the  reports  of  the  commissioners,  aivd 
this  is  assigned  for  error.  Upon  examination  of  these  judgments,  n{e 
find  that  these  reports  were  specifically  referred  to  and  confirmed,and, 
51  A.  &  £.  R.  Gas.— 4S. 
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this  beifigso,  we  deem  it  unimportant  that  the  names  of  the  owners  men- 
tioned in  the  report  should  be  given.  But  such  a  defect  could  have  been 
curod  by  amendment,  and  is  cured  by  the  statute  of  jeofails,  the  whole 
record  showing  who  the  owners  were."  Thompson  7'.  Chicago,  S.  F.  i, 
C.  R.  Co..  (Mo.,  March  2,  1892.)  19  S.  W.  Rep.  77- 

Powen  of  Commissioners  in  Assessing;  Damages  -Time  of  Original  Entry. — 
Under  the  charter  of  the  Camden  &  Atlantic  Railroad  Company.  (Pamph. 
Laws  (N.  J.)i852,  p.  263,)  providing  that  when  the  compensation  for  land 
taken  cannot  be  determined  by  agreement  with  the  owner,  commissioners 
appointed  to  view  and  appraise  the  land  shall  "assess  the  value  of  said 
lands  or  msterials  and  damages  sustained,"  the  commissioners  must  award 
the  present  value  of  the  land  and  the  damages  incident  to  the  construc- 
tion^ of  the  road,  and  have  no  authority  to  take  the  testimony  of  wit- 
nesses, determine  whether  the  original  entry,  made  many  years  before,  was 
legal,  and  assess  the  damages  as  of  the  time  of  such  original  entry.  Leeds 
-v,  Camden  &  A.  R.  Co.,  (N,  J.,  Nov.  Term.  i89o.)23  Atl.  Rep.  ib8. 

Recording  Appraiser's  Award. — Where  an  original  order  confirming 
an  award  in  condemnation  pnxreedings  of  land  by  a  railroad  company,  was 
delivered  by  counsel  for  the  company,  to  the  county  clerk,  who  recorded 
it  at  full  length  in  a  separate  book,  kept  for  such  orders,  the  company  will 
flot  be  permitted,  in  an  action  on  the  award,  to  claim  that  the  recording 
should  have  been  of  a  certified  copy  instead  of  the  original  and  should 
have  been  recorded  in  the  book  of  deeds.  Morgan  ?'.  New  York  &  M.  R. 
Co.,  130N.Y.692. 

Recording  Order  of  Award— Allegation  in  Complaint. — Where  a  statute 
required  an  order  of  award  made  in  condemnation  proceedings  to  be  **  re- 
corded" before  the  right  of  the  land  owners  to  sue  accrued,  and  made  it  the 
duty  of  the  railroad  to  pay  the  same,  an  allegation  in  the  complaint  by  the 
owners  to  recover  the  award,  that  the  order  had  been  "  entered  "  was  held 
equivalent  to  an  allegation  that  the  order  had  been  *•  recorded."  when 
taken  in  connection  with  a  subsequent  reference  to  the  *'  record  "  of  such 
order.     Lent  7'.  New  York  &  M.  R.  Co..  130  N.  Y.  504. 

Death  of  Commissioner— Filling  Vacancy. — In  New  Jersey  upon  the 
death  of  a  rommlssioner  to  condemn  lands  in  favor  of  a  railway,  such  va- 
cancy can  be  filled  by  force  of  Act,  March  11.  1891,  such  act  being  consti- 
tutional. State  (United  New  Jersey  R.  &  Canal  Co.)  ?'.  National  Docks 
A  N.  J.  J.  Canal  Co.,  (N.  J.  Feb.  29,  1892,)  23  Atl.  Rep.  686. 

Liability  of-  Company  for  Commissioner's  Fees.— Under  Revised  Statutes 
Wisconsin,  sec.  1848,  which  expressly  provides  that  in  condemnation  pro- 
ceedings "  the  commissioners  shall  be  entitled  to  such  compensation  as 
the  court  may  direct  which  shall  be  paid  by  the  railroad  corporation." and 
the  provision  in  sec.  1852,  that  "in  every  such  case  the  party  interested 
in  such  lands  may  institute  and  conduct  the  proceedings  to  a  conclusion 
if  the  corporation  delays  or  omits  to  prosecute  the  same,  at  its  cost  and 
expense,"  the  mere  fact  that  the  land  owner  instituted  the  proceedings 
did  not  take  away  or  change  the  liability  of  the  company,  and  it  may  be  re- 
quired to  pay  the  fees  of  the  commissioners  as  soon  as  their  services  are  per- 
formed, and  the  amount  thereof  is  fixed  by  the  court,  notwithstanding  an  ap- 
peal by  the  railroad  company  denying  the  existence  of  the  land  owners' title 
to  the  locus  in  quo.  The  court  said  :  '*  In  the  order  of  January  3.  1891, 
appointing  commissioners  in  the  case  at  bar,  the  court  determined  thatth^ 
petitioner  had  title  to  the  locus  in  quo.  The  award  of  damages  was 
made  on  that  theory  by  the  commissioners  February  3.  1891.  The  plaint* 
y^  contends  that  such  determination  of  his  title  is  conclusive  upon  the 
company.  But  the  company  appealed  from  that  award  February  10, 189!, 
and  now  contends  that  the  petitioner's  title  is  still  open  for  final  deter* 
mination  upon  such  appeal.   It  is  to  be  Regretted  that  the  statute  does  nd^ 


Digitized  by 


Google 


Vol.  51]  EMINENT  DOMAIN.  659 

prescribe  the  time  and  manner  for  determining  such  contested  title. 
Neither  of  these  contentions  are  before  us  for  determination  on  either  of 
these  appeals.  The  question  here,  is  whether  the  court  properly  ordered 
the  company  to  pay  the  fees  of  the  commissioners  May  18,  1891,  and 
whether  the  court  properly  refused  to  modify  that  order  June  13,  1891, 
The  statute  expressly  provides  that  '  the  commissioners  shall  be  entitled 
to  such  compensation  as  the  court  may  direct,  which  shall  be  paid  by  the 
railroad  corporation.'  Section  1848,  Rev.  St.  Under  this  statute,  and 
where  the  company  institutes  the  proceedings,  it  may  certainly  be  required 
to  pay  the  commissioners'  fees  as  soon  as  their  services  have  been  per* 
formed,  and  the  amount  of  their  compensation  is  fixed  by  the  court.  So 
the  statute  provides  that  *  in  every  such  case  the  party  interested  in  such 
lands  may  mstitute  and  conduct  the  proceedings  to  a  conclusion,  if  the 
corporation  delays  or  omits  to  prosecute  the  same,  at  its  cost  and  ex- 
pense.' Section  1852,  Rev.  St.  The  mere  fact  that  the  land  owner  insti- 
tuted the  proceedings  does  not,  in  our  judgment,  take  away  nor  change  the 
liability  of  the  company.  It  still  may  be  required  to  pay  the  fees  of  the 
commissioners  as  soon  as  their  services  are  performed  and  the  amount 
thereof  is  fixed  by  the  court.  The  order  of  January  3,  1891,  and  the  ap- 
pointment of  commissioners,  is  at  \ts&X  prima  facie  evidence  that  the  title  to 
the  locus  in  quo  was  in  the  petitioner.  The  commissioners,  having  per- 
formed such  services  under  such  order,  were  entitled  to  their  pay.  The 
statute  required  the  company  to  pay  them  as  ordered  ;  and  the  mere  fact  of 
the  appeal  from  the  award  and  the  denial  of  such  title  did  not  make  it  im- 
proper for  the  court  to  make  and  enforce  the  order.  Whether  the  com- 
pany can  recover  back  the  fees  so  paid  in  case  it  should  finally  succeed  in  % 
■defeating  the  petitioner's  title  to  the  locus  in  quo  is  a  question  not  here 
presented."  Taylor  v,  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.,  Jan,  12,  189a,) 
51  N.  W.  Rep.  93. 

Award  of  Damages  by  Arbitrator!. — In  a  case  of  an  award  in  expropriation 
proceeding  under  the  Railway  Act,  R.  S.  C.  chap.  109,  it  was  held  by  two 
courts  that  the  arbitrators  had  acted  in  good  faith  and  fairness  in  consid- 
ering the  value  of  the  property  before  the  railway  passed  through  it,  and 
its  value  after  the  railway  had  been  constructed  ;  and  that  the  sum  awarded 
was  not  so  grossly  and  scandalously  inadequate  as  to  shock  one's  sense  of 
justice.  Held,  on  appeal  to  the  Supreme  Court  of  Canada,  that  the  judg- 
ment should  not  be  interfered  with.  Benningz/.  Atlantic  &  Northwest  R, 
Co.,  20  Can.  Sup.  Ct.  Rep.  177. 
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Wichita  &  Western  R.  Co. 

V. 

Fechheimer. 

{Kansas  Supreme  Court,  Oct.  <P,  1892) 

Amtnding  Petition  FiM  Agalntt  Railroad  for  Taking  Land. — The  defend* 

ant  in  error,  plaintiff  below,  filed  in  the  court  below  a  petition,  an 
amended  petition,  and  a  second  amended  petition.  What  the  allegationa 
of  the  original  petition  were  is  not  shown.  The  allegations  of  the  amended 
petition  are  to  some  extent  indefinite ,  but  the  allegations  of  the  second 
amended  petition  clearlv  constitute  a  cause  of  action  in  favor  of  the  plaintiff 
below  and  against  the  defendant  below  for  a  permanent  taking  and  appro* 
priation  by  the  defendant  below  of  a  portion  of  the  plaintiff's  land  for  rail* 
road  purposes,  and  also  constitute  causes  of  action  in  favor  of  the  plaintiff 
below  and  against  the  defendant  below  for  trespasses  upon  such  land.  Heli^ 
than  the  supreme  court  cannot  say  that  there  was  any  substantial  departure' 
in  the  second  amended  petition  from  the  allegations  of  the  other  pleadings 
as  to  the  facts  stated,  or  th^  the  court  b«low  erred  in  permitting  the 
plaintiff  below  to  file  her  second  amended  petition. 

Damage  to  Land  by  the  Extension  of  Embankment. — Where  a  railroad  com* 
pany,  in  constructing  its  railroad,  constructs  an  embankment  upon  which 
It  places  its  railroad  tracks,  and  the  railroad  tracks  are  not  placed  upon 
the  plaintiff's  land,  but  the  embankment  extends  over  and  upon  the  plaint* 
iff's  land,  and  occupies  a  portion  thereof  of  about  8  feet  in  width  by  45c 
feet  in  length,  keldy  that  the  plaintiff  may  maintain  an  action  against  the 
railroad  company  as  for  a  permanent  taking  and  appropriation  of  a  por- 
tion of  her  land,  and  for  damages  to  the  extent  of  the  depreciation  in 
value  of  her  land  caused  by  such  taking  and  appropriation. 

Misconduct  of  Jury  by  AccdptingQlfcs.— The  plaintiff  furnished  to  the 
bailiff  a  box  of  cigars,  and  he  distributed  them  to  such  of  the  jurors  as  de« 
sired  to  take  them.  Held,  under  the  circumstances  of  the  case,  that  the 
supreme  court  cannot  say  that  the  court  below  erred  in  overrulinp;  the 
defendant's  motion  for  a  new  trial,  founded  upon  the  ground  of  this  fur* 
nishing  and  distribution  of  cigars. 

Error  from  Sedgwick  District  Court. 

Action  for  appropriating  certain  land. 

This  was  an  action  brought,  at  some  time  not  shown,  in 
the  district  court  of  Sedgwick  county  by  Gettie  Fechheimer 
against  the  Wichita  &  Western  Railroad  Com- 
BuuBMiof  pany^  After  judgment  in  that  court  in  favor  of 
the  plaintiff  and  against  the  railroad  company  for 
$1,400,  the  case  was  brought  by  the  railroad  company  to  the 
supreme  court,  in  which  court  the  judgment  of  the  district 
court  was  reversed,  and  the  case  remanded  for  another  trial. 
Wichita  &  W.  R.  Co.  v.  Fechheimer,  36  Kan.  45.  After  its 
return  to  the  district  court,  the  plaintiff  filed  an  amended  pe- 
tition, and  afterwards,  with  leave  of  the  court,  filed  a  second 
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amended  petition.  In  the  second  amended  petition  the 
plaintiff  alleged,  among  other  things,  that  she  was  the  owner 
t)f  certain  real  estate  described  therein  ;  that  the  railroad 
company,  about  August  15,  1883,  permanently  constructed 
its  railroad  across  such  land,  and  committed  various  wrongs 
and  trespasses  with  respect  thereto,  to  the  great  injury  of  the 
plaintiff.  This  second  amended  petition  contains  nve  counts 
and  five  supposed  causes  of  action.  The  defendant  filed  an 
-answer  to  this  second  amended  petition,  which  answer  con- 
tains a  general  denial,  and  also  contains,  amon^  others,  al- 
legations that  the  property  appropriated  bv  the  railroad  com- 
pany was  a  public  street  in  the  city  of  \Vichita,  known  as 
'*'  Orme  Street, "  which  the  railroad  company  was  permitted 
to  occupy  under  and  by  virtue  of  certain  city  ordinances,  and 
that  none  of  the  land  entered  upon  or  injured  by  the  railroad 
company  belonged  to  the  plaintiff,  and  that  each  of  the  sev- 
eral causes  of  action  alleged  in  the  second  amended  petition 
had  accrued  more  than  two  years  prior  to  the  filing  of  such 
petition.  To  this  answer  the  plaintiff  filed  a  reply  contain- 
ing a  general  denial. 

Upon  these  pleadings  a  trial  was  had  before  the  court  and 
a  jury,  and  the  jury  rendered  a  general  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant,  assessing  the  plaintiff's 
damages  at  $1,500;  and  also,  in  answer  to  the  following 
special  questions  of  fact,  returned  the  following  answers,  to 
wit:  **(i)  Is  it  not  a  fact  that  Starr  and  Burris,  contractors, 
-cut  down,  or  caused  to  be  cut  down  and  destroyed,  the 
hedee  and  the  fruit  trees,  and  built  the  embankment  in  ques- 
tion? Answer.  Yes.  {2)  What  amount  of  damages,  if  any, 
in  your  general  verdict,  ao  you  allow  for  the  destruction  of 
the;  hedge?  A.  None.  (3)  What  amount  of  damages,  if 
any,  do  you  allow  for  the  destruction  of  the  Cottonwood 
trees  and  for  the  destruction  of  the  shade  trees?  A.  None. 
(4)' What  amount  of  damages,  if  any,  do  you  allow  in  your 
general  verdict  for  the  destruction  of  the  fruit  trees  ?  A. 
None.  (5)  What  portion  of  the  plaintiff's  cabbages  and  to- 
matoes  would  have  been  destroyed  by  the  freshet  had  not 
the  embankment  been  built?  A.  We  do  not  know.  (6) 
What  proportion  of  the  embankment  is  on  the  twentv-five 
foot  stripof  the  premises  claimed  by  the  plaintiff?  A.  feight 
feet  wide  by  450  feet  long  on  west  end.  (7)  What  amount  of 
"damages,  if^any,  in  your  general  verdict,  by  reason  of  the 
pulling  up  and  injuring  the  wire  fence?  A.  None.  (8)  Is  it 
not  a  fact  that  the  center  line  of  the  railroad  track  is  9^  feet 
^outh  of  wh#re  the  hedge  was  claimed  by  the  plaintiff  as  be- 
ing on  the  south  side  of  her  premises?  A.  Yes.  (9)  In  op- 
erating the  trains  over  the  track,  what  portion  of  said  train, 
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if  any,  touches  the  plaintiff's  premises?  A.  None.  (10) 
What  amount  of  dsimages,  if  any,  in  your  general  verdict,  do 
you  allow  by  reason  of  noise,  dirt,  smoke,  shaking  of  ground, 
whistling,  and  ringing  of  bells  in  the  operating  of  defendants 
train  over  said  track?  A.  None.  (11)  What  amount  of 
damage,  if  any,  do  you  allow  in  your  general  verdict  by  rea- 
son  oi  the  ponds  of^ water  that  have  been  flowed  back  upon 
plaintiff's  premises  ?  A.  None.  (12)  Was  there  a  mistake  in 
the  description  of  the  south  boundary  of  plaintiflF's  premises 
in  the  original  deed  from  Greenway  to  the  plaintiff  which 
was  mutual  to  Mr.  Greenway  and  to  the  plaintiff?  A.  Yes* 
(13)  If  you  answer  the  last  question  *  Yes, '  when  did  such 
mistake  come  to  the  knowledge  of  the  defendant?  A.  We 
do  not  know.  (14)  Does  Mr.  Greenway  admit  that  there 
was  such  a  mistake  ?  A.  Yes.  (15)  Is.  it  not  a  fact  that  on 
the  6th  day  of  August,  A.  D.  1883,  the  said  city,  by  its  mayor 
and  common  council,  opened  and  extended,  for  the  purpose 
of  improving  the  same,  a  certain  street  in  said  city  known  as 
•Orme  Street?'  A.  Yes.  (16)  If  you  answer  the  last  ques^ 
tion  in  the  negative,  when  did  they  open  it  up,  if  at  all  ?  A. 
We  do  not  know.  (17)  Is  it  not  a  fact  that  said  Orme  street 
extended  beyond,  and  directly  on  the  south,  and  contiguous 
to,  the  premises  described  in  the  plaintiff's  petition?  A.  No, 
(18)  Was  the  railroad  built  on  the  south  of  the  plaintiff's 
premises  built  mainly  on  Orme  street?  A.  No.  (19)  If  you 
answer  the  last  question  in  the  negative,  on  what  premises 
was  that  portion  of  the  railroad  lying  immediately  south  of 
plaintiff's  premises  built?  A.  A.J.  Green  way's.  (20)  Is  it 
not  a  fact  that  said  Orme  street  was  opened,  widened,  and 
extended  to  the  Arkansas  river  some  time  during  the  month 
of  August,  1883?  A.  No.  (21)  Did  the  city  of  Wichita,^ by 
its  mayor  and  common  council,  by  an  ordinance  enacted  and 
passed  on  the  19th  day  of  July,  1883,  grant  to  the  defendant 
the  right  to  construct  a  railroad  track  down  Orme  street 
from  the  east  line  of  said  city  due  west  on  the  Arkansas 
river?  A.  We  find  that  the  mayor  and  the  common  council 
of  the  city  of  Wichita  passed  an  ordinance  of  this  character^ 
but  we  further  find  that  Orme  street  was  not  opened  from 
Water  street  to  the  Arkansas  river ;  that  part  of  said  ordi- 
nance relating  to  that  part  of  Orme  street  is  invalid.  (22) 
When  was  the  said  Orme  street  extended  to  the  Arkansas 
river,  if  at  all?  A.  We  do  not  know.  (23)  When  was  the 
said  Orme  street  occupied  by  defendant,  if  at  all  ?  A.  We 
do  not  know.  (24)  What  portion  of  plaintiff's  premises,  if 
any,  was  actually  occupied  by  the  defendant  the  time  of  the 
commencement  of  the  action  or  before,  if  any?  A.  Eight 
feet  by  450  feet  on  north   side  of  embankment  on  west  end 
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of  premises.  (25)  What,  portion  of  the  damages,  if  any,  do 
you  allow  plaintiff  in  your  general  verdict  for  the  destruc-^ 
tion  of  the  hedge  fence  and  trees  by  the  defendant?  A^ 
None.  (26)  What  portion  of  the  damages  do  you  allow  the^ 
plaintiff  in  your  general  verdict  by  reason  of  the  occupation 
of  a  portion  of  the  premises  by  the  defendant,  if  any  ?  A.. 
None.  (27)  What  aamages  do  you  allow  in  your  general 
verdict  by  reason  of  the  alleged  overflow  of  plaintiff's  prem- 
ises and  the  destruction  of  the  garden,  if  any  ?  A.  None^ 
(28)  Is  it  not  a  fact  ths^t  the  only  portion  of  defendant's  rail- 
road which  is  actually  upon  the  twenty-five  foot  strip  claimed 
by  the  plaintiff  to  have  been  appropriated  by  the  railroad  is 
the  earth  on  the  north  side  of  an  embankment,  which  spreads 
out  on  the  average  of  about  eight  feet  in  width  for  about  450 
feet  on  the  west  side. of  plaintiff's  premises?  A.  Yes.  (2p) 
Is  it  not  a  fact  that  no  part  of  the  ties  or  rails  of  the  said  raiU 
road  is  upon  plaintiffs  premises?  A.  Yes.  (30)  What 
amount,  if  any,  do  you  allow  in  your  general  verdict  for  the 
strip  of  earth  in  the  embankment  which  is  on  the  twenty-five 
foot  strip  in  question?  A.  None.  (31)  Was  the  bridge  and 
the  embankments  approaching  -the  bridge  properly  con-^ 
structed?  A.  We  do  not  know.  (32)  If  you  answer  the  last 
question  in  the  negative,  state  in  what  respect  said  embank- 
ment and  bridge  were  not  properly  constructed.  A.  We  do* 
not  know.  " 

The  court  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant,  in  accordance  with  the  general  ver- 
dict, and  the  defendant,  as  plaintiff  in  error,  again  brings  the 
case  to  this  court  for  review. 

George  R.  Peck^  A.  A.  Hurdy  and  Robert  Duntapy  for  plaintiff 
in  error. 

Stanley  &  Humey  for  defendant  in  error. 

Valentine,  J. — The  amount  of  the  plaintiff's  recovery  ia 
this  case  .in  the  court  below  was,  as  will  be  seen  from  the 
verdict,  the  special  findings,  and  the  judgment  of  the  court 
below,  the  amount  of  the  depreciation  in  value  of  the  plaint- 
iff's land  caused  by  the  permanent  taking  and  appropriation 
by  the  railroad  company  for  railroad  purposes  of  a  portion 
of  such  land,  and  nothing  was  recovered  for  the  value  of 
the  land  actually  taken,  or  for  any  trespasses  or  other 
wrongs  of  a  temporary  character  committed  upon  the  land. 
The  judgment  was  for  $1,500,  which  was  intended  to  *be  com- 

f)ensation  only  for  the  depreciation  in  value  of  the. plaintiff's 
and  caused  by  the  construction  and  operation  of  the  rail- 
road. 
The  first  alleged  error  is  as  follows:    "The  court  erred 
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ill  permitting  the  plaintiff  to  amend  her  petition  by  changing 
her  cause  of  action  from  a  trespass  and  substitut- 
tiiir»**""**  ing  theretor  a  cause  of  action  for  compensation  for 
the  taking  and  appropriation  of  a  strip  of  land." 
What  the  plaintiff's  original  cause  or  causes  of  action  was  or 
were  we  cannot  tell,  for  no  copy  of  her  original  petition  is  con- 
tained in  the  record  brought  to  this  court.  Probably,  how- 
ever, from  a  report  of  the  case  as  it  was  tried  upon  the  orig- 
inal petition  and  as  found  in  36  Kan,  45  etseq.,  and  also  as 
indicated  by  a  motion  of  the  plaintiff  in  error,  defendant 
below,  filed  in  the  district  court  after  the  case  was  returned 
from  the  supreme  court  to  that  court,  and  now  found  in  the 
record,  it  might  be  inferred  that  such  original  petition  con- 
tained allegations  sufficient  to  authorize  a  recovery  for  dam- 
ages  resulting  from  either  a  permanent  taking  and  appropri- 
ation of  a  portion  of  the  plaintiff's  land  or  for  trespasses 
committed  thereon. 

A  portion  of  the  original  petition  is  contained  in  36  Kan. 
46,  47J  and  the  judge  of  this  court,  in  delivering  the  opinion  of 
the  court,  used  tlie  following,  among  other,  language  with  re- 
spect to  such  original  petition  :  "  She  [the  defendant  in  er- 
ror, plaintiff  below]  now  says  that  she  elected  to  bring  her 
action  for  a  permanent  appropriation  and  injury,  and  tried 
the  case  upon  that  theory  ;  and  probably  the  allegations  of 
the  petition  mav  be  regarded  as  sufficient  to  accomplish  that 
purpose."  36  Kan.  49.  The  said  motion  reads  as  follows: 
•*  Comes  now  the  defendant,  and  by  leave  of  the  court  moves 
the  court  to  require  the  plaintiff  to  amend  her  petition  filed 
in  said  cause,  and  make  the  same  more  definite  and  certain  in 
the  following  respects,  to  wit:  To  show  the  nature  of  her  ac- 
tion by  alleging  whether  the  same  is  for  a  permanent  appropri- 
ation  of  the  land  described  in  said  petition  or  for  trespass 
thereon."  The  defendant  in  error,  plaintiff  below,  in  response 
to  this  motion,  filed  an  amended  petition,  stating  a  cause  of 
action,  possibly  both  for  permanently  taking  and  appropriat- 
ing a  portion  of  her  land  for  railroad  purposes,  and  also  for 
trespasses  thereon,  though  it  is  not  clear  that  the  petition 
stated  a  cause  of  action  for  a  permanent  taking  and  appro- 
priation  of  a  portion  of  the  plaintiff's  land.  Afterwards  the 
plaintiff,  with  leave  of  the  court,  filed  a  second  amended  pe- 
tition, the  one  now  in  question  stating  a  cause  of  action  tor 
a  permanent  taking  and  appropriation  of  a  portion  of  her  land, 
and  also  for  causes  of  action  for  trespass  upon  such  land. 

We  cannot  sav  that  the  court  below  erred  in  permit- 
ting the  plaintiff  to  file  her  second  amended  petition. 
Probably  all  the  petitions  filed  by  her  stated  substantially  the 
same  facts,  and  probably   no  one  of  them   as   to   the  facts 
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Stated  was  a  great  departure  from  the  preceding  one  or  ones, 
and  it  is  the  tacts  stated  which  constitute  the  cause 
of  action.     A  prayer  for  relief  never  constitutes  a  ^***"^  . 
part  of  the  cause  of  action.  Under  the  allegations  JU*oV*    ^ 
of  the  original  petition,  the  plaintiff   probably  had 
a  right  to  prove  a  permanent  appropriation  by  the  railroad 
company  of  a  portion  of  her  land,  and  to  recover  damages  for 
the  permanent  appropriation  thereof ;  and  the  original  trial 
was  conducted  upon  that  theory,  as  is  shown  in  36  Kan.  48 
W  seg.     Under  the  allegations  of  the  second  petition,  which 
was  the  first  amended  petition,  it  is  more  questionable.     The 
facts  stated   are   probably    sufficient,  but    the   prayer   for 
relief  is  indefinite.     Under  the  allegations  of  the  third  peti- 
tion, which  was  the  second  amended  petition,  and    ^^^^  ,Me«d- 
the  one  now  in  dispute,  there  can  be  no  dOubt.  Un-  ^  petitioa!' 
der  all  the  facts  and  circumstances  of  this  case,  we 
cannot  say  that  the  court  below  committed  any  error  in  per- 
mitting  the  aforesaid  amendment. 

The  nex*^  alleged  error  is  as  follows :  "  The  plaintiff  can- 
not recover  compensation  for  a  permanent  appropriation,  be- 
cause, ^rj/,  the  railroad  company  does  not  and  has  not  occu- 
pied with  its  tracks  any  land  belonging  to  plaintiff ;  second, 
because,  before  the  filing  of  the  amended  petition,  the  land 
was  condemned  by  the  city  as  a  street,  and  the  occupation 
of  the  street  by  the  railroad  company  was  legalized  by  ordin- 
ance." It  is  true  that  the  railroad  tracks  do  not  occupy  any 
portion  of  the  plaintiff's  land,  but  these  tracks  were 
constructed  upon  an  embankment  which  extends  ^t««J«»  •' 
over  and  upon  the  plaintiff's  premises,  and  occu-  J"i"d."** 
pies  a  portion  thereof  of  about  8  feet  in  width  by 
450  feet  in  length ;  and  if  the  railroad  is  to  be  considered  a 
permanent  thmg,  which  undoubtedly  it  is,  then  the  use  of 
this  strip  of  the  plaintiff's  land  by  the  railroad  company  by 
occupying  it  for  embankment  purposes  roust  also,  in  the 
nature  of  things,  be  considered  as  a  permanent  use  thereof, 
and  as  a  permanent  taking  and  appropriation  thereof.  There 
are  some  facts  connected  with  this  case  which  ought  to  have 
been  shown,  but  which  are  not  shown,  or  at  best  are  not  defi- 
nitely shown.  It  would  seem,  however,  from  the  pleadings, 
the  evidence,  and  the  findings  of  the  jury,  that  the  principal 
facts  are  substantially  as  follows :  The  land  now  in  question 
belonged  originally  to  A.  J.  Green  way.  In  1872  he  sold  and 
intended  to  convey  it  to  the  plaintiff,  Mrs.  Fechheimer,  but, 
through  a  mutual  mistake  of  the  parties  in  describing  the  land 
in  the  deed  of  conveyance,  it  was  not  conveyed.  Mrs.  Fech- 
heimer, however,  took  the  actual  possession  of  the  land,  and 
continued  to  hold  the  same  until  the  railroad  company  de- 


Digitized  by 


Google 


666        WICHITA  &  WESTERN   R.  CO.  V.  FECHHEIMER.   [VOL.  JI 

prived  her  thereof,  in  August  or  September,  1883.  The  land 
was,  of  course,  hers  when  the  railroad  company  took  the 
possession  thereof,  notwithstanding  the  mistake  made  in  the 
deed  of  conveyance.  ' 

How  soon  after  the  time  when  the  railroad  company  took 
the  possession  of  the  land  the  plaintifl  commenced  this  ac- 
tion is  not  shown.  The  action  may  have  commenced  early 
in  August,  1883.  On  August  6,  1883,  proceedings  for  the 
condemnation  of  the  land  for  the  extension  of  Orme  street,  a 
public  street  in  the  city  of  Wichita,  were  commenced  by 
such  city,  and  the  appraisers  for  that  purpose  filed  their  re- 
port on  September  3,  1883.  It  does  not  appear  that  Mrs. 
Fechheimer  ever  had  any  notice  of  these  proceedings, 
or  that  she  ever  received  any  compensation  under  them 
for  any  portion  of  her  land.*  There  were  also  other  irregu- 
larities in  these  proceedings,  which  it  is  not  necessary  to 
mention.  On  October  4,  1883,  Green  way,  in  order  to  cor- 
rect his  prior  intended  conveyance  of  the  property  to  Mrs. 
Fechheimer,  executed  to  her  a  quitclaim  deed  for  the  prop- 
erty.  On  December  26,  1887,  the  city  of  Wichita  gave  to 
the  railroad  company  the  privilege  of  occupying  Orme  street 
in  such  city.  The  railroad  company,  however,  had  already 
been  occupying  the  plaintiff's  land  for  more  than  four  years. 
On  October  25,  1888,  the  plaintiff  filed  her  second  amended 
petition.  Now,  it  is  not  shown  that  the  extension  or  open- 
ing of  Orme  street  was  legal  or  valid  as  against  the  plaintiff, 
but  still,  if  it  was,  the  defendant  did  not  obtain  any  right 
to  occupy  this  extension  until  December  26,  1887.  The 
strip  taken  by  the  railroad  company  was  8  feet  wide  by  450 
feet  long;  and  the  plaintiff  below  claims  that  this  was  never 
any  part  of  Orme  street  even  if  Orme  street  was  ever  legally 
extended  and  opened.  In  her  counsel's  brief  it  is  said, 
among  other  things,  as  follows:  "It  is  not  necessary  to 
consider  whether  Orme  street  was  opened  by  the  city,  for 
the  company  occupied  a  portion  of  the  land  of  plaintiff  beyond 
the  limits  of  Orme  street  as  finally  opened."  We  cannot  say 
that  this  claim  of  the  plaintiff  below,  defendant  in  error,  is 
not  true,  but,  even  if  it  were  not  true,  still,  under  the  facts 
of  this  case,  we  could  not  say  that  Orme  street  was  legally  ex- 
tended or  opened,  or,  if  legally  extended  and  opened,  that  it 
was  so  extended  and  opened  before  the  commencement  of 
this  action  ;  and  we  cannot  sustain  this  claim  of  the  plaintiff 
in  error. 

It  is  further  claimed  that  the  court  below  erred  in  the  ad- 
mission of  evidence,  and  in  giving  certain  instructions  to  the 
jury ;  but  the  claim  of  error  in  these  respects  is  founded 
principally  upon  the  further  claim  that  the  railroad  company 
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did  not  occupy  any  portion  of  the  plaintiff's  land,  which  as  a 
fact  is  not  true.  The  railroad  company  did  as  a  fact  occupy 
a  portion  of  the  plaintiff's  land,  and  therefore  these  claims 
must  be  considered  as  untenable.  This  fact  gives  the  plaintiff 
the  right  to  recover  damages  as  for  a  permanent  taking  and 
appropriation  of  a  portion  of  her  property.  She  may  recover 
for  the  depreciation  in  the  value  of  her  property  caused  by 
the  permanent  taking  and  appropriation  of  a  portion  thereof. 
It  is  further  claimed  by  the  plaintiff  in  error  under  the 
title  **  misconduct  of  the  jury,"  that  the  court  below  erred 
in  re£using  to  grant  to  the  defendant  below  a  new 
trial.  The  facts  upon  which  this  supposed  "mis-  JJJ»««»*»« •'^ 
conduct  of  the  jury"  is  founded  are  as  follows: 
The  jury  were  permitted  to  view  the  premises  where  the 
railroad  "was  constructed  across  the  plaintiff's  land,  and  while 
there,  and  at  the  plaintiff's  residence,  she  handed  to  the 
bailiff  a  box  of  cigars,  and  he  distributed  them  to  such  of  the 

i'urors  as  chose  to  accept  them.  The  detailed  facts  as  shown 
>y  the  evidence  are  as  follows :  Mrs.  Fechheimer  and  her 
husband  resided  upon  the  land.  He  was  a  dealer  in  cigats. 
While  the  case  was  pending  in  the  court  below,  and.  before 
the  trial,  there  was  an  uncertainty  as  to  when  it  would  be  called 
for  trial,  and  Fechheimer  asked  the  bailiff  to  inform  him  with 
respect  thereto,  and  the  bailiff  agreed  that  he  would  do  so, 
ana  Fechheimer  agreed  that  he  would  give  to  the  bailiff  a 
box  of  cigars.  While  the  bailiff  was  conducting  the  jurv 
from  the  court  room  to  the  premises,  some  of  the  jurors  sug- 
gested that  they  ought  to  have  cigars,  and  he  informed  them 
that  he  would  furnish  them  with  cigars  when  he  reached  the 
plaintiff's  house.  Reaching  the  plaintiff's  house,  and  finding 
no  male  person  about  the  premises,  he  requested  Mrs.  Fech- 
heimer  to  give  him  the  cigars,  which  she  did.  He  then  dis- 
tributed a  portion  of  the  cigars,  and  handed  the  box  back  to 
her,  and  one  or  more  of  the  jurors  afterwards  took  one  or 
more  of  the  remaining  cigars  from  the  box  while  she  held  it. 
He  stated  to  the  jurors  at  the  time  that  it  was  his  treat. 
During  all  this  time  not  one  word  was  said  about  the  case, 
and  nothing  further  was  said  or  done  that  might  in  the  least 
have  influenced  the  jury  concerning  the  case,  and  the  testi- 
mony of  the  only  jurors  who  testified  in  the  case  tends  to 
show  that  the  jury  was  not  influenced  by  anything  that  was 
said  or  done  at  that  time.  No  one  at  the  time  thought  of 
there  being  any  impropriety  in  the  transaction,  or  of  its  hav- 
ing any  influence  upon  the  jury.  Now,  while  the  giving  of 
cigars  by  a  party  to  a  jury,  or  to  any  member  thereof,  dur- 
ing the  progress  of  a  trial,  is  always  improper  and  generally 
reprehensible,  yet,  unless  such  conduct  may  have  influenced 
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the  jury  in  some  manner,  it  should  not  destrov  their  verdict 
afterwards  rendered.  In  this  case  nearly  all  the  evidence 
concerning  this  matter  was  in  parol,  and  it  was  heard  by  the 
judge  of  the  trial  court,  who  heard  all  the  testimony  given 
during  the  whole  progress  of  the  case,  and  evidently  he  did 
not  believe  that  the  transaction  with  reference  to  these 
cigars  had  any  influence  upon  the  verdict  of  the  jury,  and  we 
think  it  should  not  have  had  any  such  influence,  and  therefore, 
with  some  hesitancy  and  some  reluctance,  we.  must  say  that 
we  cannot  hold  that  the  court  below  erred  in  overruling  the 
defendant's  motion  for  a  new  trial  founded  upon  this  ground. 
After  a  careful  examination  of  this  entire  case  and  of  all 
the  points  presented  by  counsel  lor  the  plaintiff  in  error,  we 
are  of  the  opinion  that  no  substantial  error  was  committed 
by  the  court  below,  and  therefore  its  judgment  will  be 
affirmed.     All  the  justices  concurring. 

Misconduct  of  View«rt|  Jurortand  Commistfondrt  in  Condom  nation  Pro- 
€«adinfft. — This  subject  was  considered  in  the  note  to  Louisville,  Sl  L.^ 
T.  R.  Co.  V.  Barrett  (Ky.),  47  Am.  &  Eng.  R.  Cas.  174-178. 

What  Conttitutas  Taking— Unintantional  Tratpass^ — In  Morris  z'.  Wiscon- 
sin Midland  R.  Co.  (Wis..  June  15.  1892,)  52  N.  W.  Rep.  758,  where  a 
railroad  company  instituted  proceedings  to  condemn  land  for  its  own  use, 
and  afterwards  discontinued  them,  as  it  had  a  right  to  do,  the  court  held 
that  where  they  unintentionally  encroached  upon  the  land  by  their  track, 
but  removed  same  upon  the  discovery  of  the  encroachment,  it  amounted 
onlv  to  a  simple  trespass  and  not  to  a  taking  thereof.  The  court  said  : 
"'  The  institution  of  condemnation  proceedings  by  the  company  in  August 
did  not  constitute  a  taking,  because  the  company  had  discontmued  them 
so  far  as  lot  22  is  concerned.  This  they  had  a  right  to  do.  Lewis,  Em. 
Dom.  §§  655.656  ;  Driver  7/.  Western  Union  R.  Co.,  32  Wis.  569-583.  The 
fact  that  when  the  track  was  first  laid  the  eaves  of  a  passing  car 
would  extend  a  few  inches  over  the  petitioner's  west  line  does  not  consti- 
tute a  taking  in  view  of  the  facts  m  evidence.  It  is  clear  that  the  re- 
spondent did  not  intend  to  encroach  on  petitioner's  land,  and  when  it 
found  that  it  had,  it  speedily  removed  its  track.  Under  these  circumstances, 
we  think,  there  was  simply  a  trespass.  Respondent  had  the  right  to 
cease  trespassing.  It  does  not  appear  that  it  will  now  be  necessary  for 
the  company  to  encroach  on  petitioner's  land  for  the  purpose  of  excava- 
tion or  embankment  or  passageway  for  its  cars.  The  claim  that  ap- 
pellant is  entitled  to  damages  under  chapter  255,  Laws  1889,  cannot 
be  maintained.  The  utmost  that  can  be  claimed  as  to  the  alley  is 
that  the  sides  or  eaves  of  a  passing  car  may  extend  a  few  inches  over 
the  south  half  of  the  alley  opposite  appellant's  lot  east  of  a  continua- 
tion of  his  west  line,  and  tnat  a  few  inches  of  filling  may  there  be  neces- 
sary for  the  convenience  of  travel.  We  shall  spend  no  time  discussing 
this  question.  It  cannot  be  seriously  claimed  that  either  of  these  facts 
would  constitute  obstruction  or  use  of  the  alley  which  would  appreciably 
<iamage  appellant's  property." 

Potsastion  by  Trespass  Before  Condemnation  Proceedini^  Instituted.— 
In  condemnation  proceedings,  under  N.  Y.  Code  Civil  Proc.  §  3379.  "  the 
court  may  authorize  plaintiff,  at  any  stage  in  the  proceedings,  if  in  posses- 
sion of  the  property  sought  to  be  condemned,  to  continue  m  possession," 
but  where  the  possession  of  a  railroad  originated  in  a  trespass,  known  to 
the  company  to   have   been  such,  and   was  taken    without   color  of 


Digitized  by 


Google 


VOL.  si]  eminent  domain.  669 

authority,  or  under  no  mistake,  such  company  is  not  within  the  above 
section  of  the  code,  and  the  plea  of  public  necessity,  in  such  case,  though 
well  founded,  is  of  no  avail,  the  interests  of  the  public  having  been 
provided  for  by  section  3380  of  the  Code.  In  re  St,  Lawrence  &  A.  R.  Co.; 
In  rg  De  Camp  (New  York,  May  24, 1892.)  31  N.  E.  Rep.  218. 

Rights  in  Property  Aequlrad  by  Condemnation.— Where  a  railroad  com-  , 
pany  has   acquired  land  by  condemnation,  it  has   such  an  ownership 
therein  as  will  entitle  it  to  damages  for  the  destruction  of  a  street  upon 
which  it  abuts.    Pennsylvania  S:huykill  Valley  R.  Co.  v.  Reading  Paper 
Mills  (Pa.,  May  9,  1892,)  24  Atl.  Rep.  205. 


Baltimore  Belt  R.  Co. 


Baltzell,  et  al. 

{Maryland  Court  of  Appeals,  Dec.  10,  iSpr^) 

Eminent  Domain— Summoning  of  Special  Jury— Notice.— When,  under  the 
statute,  there  is  a  failure  to  agree  between  a  railroad  company  and  the 
owner  of  land  needed  for  the  construction  of  the  road,  the  amount  of 
damages  the  owner  is  entitled  to,  is  determined  by  a  iury  of  twelve  re- 
mainii^  from  a  jury  of  twenty  summoned  to  meet  on  the  premises,  from 
which  the  owner  and  the  railroad  company  shall  each  strike  off  four 
names  (Code,  Art.  23,  §  167).  He/d,  that  the  statute  implies  that  the  com- 
pany shall  first  give  notice. 

Sufficiency  of  Notice  to  Admit  Evidence  of  Damages.— Such  reasonable 
notice  is  required  as  will  allow  the  owner  sufficient  time  to  offer  such 
evidence  as  may  t>e  necessary  on  the  question  of  damages. 

Due  Process  of  Law— Special  Jury.— The  provision  in  the  Maryland  con* 
stitution  that  no  law  shall  authorize  the  taking  of  private  property  with- 
out compensation  agreed  upon  or  awarded  by  a  jury,  does  not  relate 
exclusively  to  the  common  law  jury,  inasmuch  as  special  juries  to  deter- 
mine the  amount  of  damages  to  be  awarded  for  land  taken  were  reo^- 
nized  by  statute  long  prior  to  the  adoption  of  the  constitution ;  conse- 
quently. Art.  23,  $  107  of  the  Code  is  not  unconstitutional. 

Appeal  from  Baltimore  City  Circuit  Court. 

Bill  to  restrain  proceeding  to  condemn  certain  real  estate. 
From  an  order  restraining  defendant  it  appeals. 

Argued  before  Alvey,  C.  J.,  and  Irving,  Bryan, 
McSherry,  Fowler,  and  Robinson,  JJ. 

John  K.  Cowen,  William  A.  Fisher^  W.  Irvine  Cross,  and 
If»  L.  Bond,  Jr.,  for  appellant. 

Arthur  IV.  Machen,  /.  Wilson  Leakin,  and  H.  E.  BaUzell  for 
appellees. 

Robinson,  J. — This  is  a  bill  to  restrain  the  appellant,  a 
railroad  company,  from  proceeding  to  condemn  certain  real 
estate  held  by  the  appellees  as  trustees.    The  com- 
pany's powers  of  condemnation  are  derived  from  ©•■^•■t'* 
section  167,  art.  23,  of  the  Code,  which  provides,  JJJJ^^J^*' 
in   the   first  place,  that  the  company  may  agree 
with  the*  owner  for  the  purchase  of  any  property  which  may 
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be  needed  for  the  construction  of  its  road,  and,  if  the  owner 
be  an  infant,  non  compos  or  a  married  woman,  or  a  non-resi« 
dent,  application  may  be  made  by  the  company  to  a  justice 
of  the  peace,  who  shall  thereupon  issue  his  warrant  to  the 
sheriff  of  the  county,  requiring  him  to  summon  a  jury  of 
twenty,  qualified  to  act  as  jurors  under  the  laws  of  the  state, 
to  meet  on  the  premises  on  a  day  named  in  said  warrant, 
and,  from  the  panel  thus  selected,  the  company  and  the 
owner  may  each  strike  off  four  persons,  and  the  remaining 
twelve  shall  act  as  "  the  jury  of  the  inquest  of  damages."  It 
further  provides  that  the  jury  shall  reduce  their  inquisition 
to  writing,  and  sign  and  seal  the  same,  and  that  it  shall  then 
be  returned  by  the  sheriff  to  the  clerk  of  the  circuit  court, 
and  shall  be  confirmed  by  the  court  at  its  next  session,  un- 
less cause  to  the  contrary  be  shown. 

This  statute,  it  is  contended,  is  in  violation  of  the  consti- 
tutional rights  of  the  land  owner  as  guarantied  by  the  constitu- 

tion  of  this  state,  which  declares  that,  no  one 
liMfrteMaor  Q^ght  **  to  be   deprived  of  life,  liberty,  or  prop. 

erty  but  by  judgment  of  his  peers,  or  by  the  law 
of  the  land ;  **  and  as  guarantied  also  by  the  constitution  of 
the  United  States,  which  declares  that  no  state  shall  pass 
any  law  "  to  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law."  Fourteenth  Amend.  Const.  U. 
S.  "The  law  of  the  land"  and  "due  process  of  law,"  as 
here  used,  it  can  hardly  be  necessary  to  say,  mean  the  same 
thing.  It  is  in  violation  of  these  constitutional  limitations, 
it  is  argued,  because  no  provision  is  made  by  the  statute  for 
notice  to  the  owner;  and  that  the  taking  of  ones  property 
for  a  public  use,  without  notice,  and  an  opportunity  to  be 
heard,  cannot  be  considered  "  due  process  of  law  "  within 
the  meaning  of  the  constitution.  Now,  what  constitutes 
"due  process  of  law"  has  been  the  subject  of  a  good  deal 
of  consideration,  not  only  by  the  courts  of  this  and  other 
states,  but  by  the  supreme  court  of  the  United  States 
also,  especially  since  the  adoption  of  the  fourteenth  amend- 
ment; and  after  all  that  has  been  said  and  written,  it  may 
not  be  easy  to  define  it  so  as  to  embrace  every  case.  Gen- 
e rally  speaking,  however,  due  process  of  law  may  be  said  to 
mean  a  course  or  mode  of  proceeding  according  "  to  the 
well-settled  maxims  of  law,  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  such  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in  question  belongs.'^ 
All  agree  that  it  does  not  necessarily  imply  a  regular  pro- 
ceeding in  a  court  of  justice,  or  after  the  manner  of  such 
courts.  Davidson  v.  New  Orleans,  96  U.  S.  97.  On  the 
contrary,  in  the  leading  case  of  Murray's  Lessee  t/.  *Hoboken 


Digitized  by 


Google 


VOL.  51]  EMINENT  DOMAIN.  6/1 

Land  &  Improvement  Co.,  18  How.  (U.  S.)  272,  where  the 
property  of  a  defaulting  public  officer  was  sold  under  a  dis- 
tress warrant  issued  by  the  secretary  of  the  treasury  in  pur- 
suance of  the  act  of  congress,  the  proceeding  was  held  to  be 
due  process  of  law  because  it  was  in  conformity  with  the 
usual  and  customary  proceeding  in  such  cases,  recognized 
alike  by  the  common  law  and  the  statute  law  of  England. 
After  stating  that  the  phrase  was  equivalent  "to  the  law  of 
the  land,"  and  that  its  meaning  was  to  be  ascertained  from 
the  practice  of  the  English  courts  and  from  the  English 
statutes  subsequent  to  the  time  of  the  Magna  Charta,  Mr. 
Justice  Curtis  says:  "  Though  due  process  of  law  generally 
implies  and  includes  actor  reus  judex,  regular  allegations, 
opportunity  to  answer,  and  a  trial. according  to  some  settled 
judicial  proceeding,  yet  this  is  not  universally  true.  There 
may  be,  and  we  have  seen  that  there  are,  cases  under  the  law 
of  England  after  Magna  C/tarta,  and  as  it  was  brought  to  this 
country  and  acted  on  here,  in  which  process,  in  its  nature 
final,  issues  against  the  body,  lands,  and  goods  of  certain 
public  debtors  without  any  such  trial."  But  there  is  a  wide 
difference  between  the  summary  process  sanctioned  by  the 
common  law  for  the  collection  of  the  public  revenue,  and  the 
taking  of  one's  property  under  the  power  of  eminent  domain 
for  a  public  use. 

And  we  think  it  may  be  safely  said  thzt  there  never  has 
been  a  time  in  the  constitutional  history  of  England,  much 
less  in  this  country,  when  one  could  be  lawfully 
deprived  of  his  property  for  a  public  use  without  tj^l.**  *'^*' 
notice  and  an  opportunity  to  be  heard.  There  was, 
it  is  true,  an  ^'jr /ar/^*  proceeding  under  the  ancient  writ  of 
ad  quod  damnum^  issued  by  the  court  of  chancery,  in  pursu- 
ance of  an  act  of  parliament  passed  in  1299,  by  which  the 
sheriff  was  directed  to  summon  a  jury  to  inquire  whether  a 
grant  to  a  religious  use  would  be  to  the  damage  of  the  king  and 
others.  And  this  writ  was,  in  the  course  of  time,  used  in  the 
condemnation  of  private  property  for  public  uses.  And,  al- 
though the  writ  issued  upon  an  ex  parte  application,  yet,  if 
the  inquisition  was  found,  and  the  property  condemned  with- 
out notice  to  the  owner,  this  in  itself  constituted  a  sufficient 
ground  to  setting  aside  the  inquisition.  As  far  back  as  Ven- 
nor's  Case,  3  Atlc.  766,  where  an  application  was  made  to 
quash  the  writ.  Lord  Hardwicke  said :  "  The  only  proper 
question  is  whether  there  has  been  any  surprise  on  the  exe- 
cution of  the  writ  or  the  persons  petitioning,  by  preventing 
them  from  laying  the  evidence  before  the  jury  at  the  time  of 
the  inquisition,  or  before  the  justices  on  appeal."  And  this 
writ,  it  appears,  was  also  used  during  the  colonial  govern- 
ment,  especially  for  the  condemnation  of  piill-seats  and  other 
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like  public  uses,  but  the  inquisition  as  found  was  always  sub- 
ject to  be  set  aside  for  any  reason  that  would  have  been  suf- 
ficient to  quash  the  writ  at  common  law.  So  whatever  con- 
flict of  opinion  there  may  have  been  in  the  Johns  Hopkins 
Hospital  Case»  $6  Md.  i,  and  in  Ulman's  Case,  72  Md.609,  on 
the  part  of  this  court  as  to  the  necessity  of  notice  in  the  ex- 
ercise of  the  taxing  power,  we  all  agree  that  in  taking  prop- 
erty under  the  power  of  eminentdomain  the  owner  is  entitled 
to  notice  and  the  opportunitj^  to  be  heard.  And  the  learned 
judge  below,  and  Mr.  Lewis  in  his  treatise  on  Eminent  Do- 
main, have  both  fallen  into  error  in  construing  the  Case  of 
George's  Creek  Coal  &  Iron  Co.,  40  Md.  426,  as  a  decision  to 
the  contrary.  In  that  casfe  the  land  owner  not  only  had 
notice,  but  was  heard  by  ^he  jury  of  inquest,  and  the  inqui- 
sition was  set  aside  by  the  court  for  the  reasons  set  forth  in 
the  petition  filed  by  the  owner.  Subsequently,  the  court  di- 
rected a  new  inquisition,  and  the  owner  moved  to  quash  the 
new  writ  on  the  ground  that  it  was  issued  by  the  court  with- 
out  notice.  And  upon  this  motion  the  court  decided  that 
owner  was  not  entitled  as  a  matter  of  right  to  notice,  either 
of  the  original  application  to  the  justice  of  the  peace,  or  of 
that  to  the  court  for  a  new  inquisition,  when  the  first  had  been  . 
set  aside.  But  the  question  whether  the  owner  was  entitled 
to  notice  upon  the  execution  of  the  writ  and  the  condemna- 
tion of  the  property  was  not  presented  by  the  record,  nor 
was  it  considered  by  the  court.  And  so  in  Patterson's  Case, 
37  Md.  126,  the  property  had  been  condemned  and  the  dam- 
ages had  been  awarded,  and  the  inquisition  had  been  returned 
to  the  superior  court,  and  a  bill  was  filed  in  equity  by  the 
owner  to  restrain  the  superior  court  from  confirming  the  in- 
quisition, not  on  the  ground  of  want  of  notice,  but  because 
the  inquisition  condemned  a  fee-simpleinterest,  and  for  other 
reasons.  And  the  court  decided  that  the  superior  court  had 
jurisdiction  of  the  subject-matter,  with  power  to  confirm  or 
set  aside  the  inquisition,  and  there  was  no  ground  for  the 
interference  of  a  court  of  equity.  In  delivering  the  opinion 
of  the  court,  Judge  Bowie,  however,  does  say  that  no 
summons  or  notice  to  the  owner  is  in  most  cases  pro- 
vided, but  this  side  remark  is  not  to  be  construed  as  a  deci- 
sion of  this  court  that  notice  was  not  in  such  cases  required. 
This  question  was  not  before  the  court. 

Being,  then,  of  opinion  that  the  owner  is  entitled  to  notice 
and  the  opportunity  to  be  heard,  the  question  is  whether  the 
statute  now  under  consideration  is  invalid  because 
whenaotiM  jt  fails  to  provide  for  such  notice.  And  in  consid- 
•tjki^t^*  ^^^^  ^""&  ^his  question  we  cannot  overlook  the  his- 
torical argument,  as  it  may  be  termed,  which  was 
pressed  with  so  much  force  by  the  counsel  of  the  appellant. 
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They  have  with  commendable  industry  coHected  a  long  string- 
of  statutes,  beginning  with  ihe  earliest  colonial  legislalioii 
and  coming  down  to  the  present  time.  And,  passing  by  I  he 
earlier  acts  for  the  conden)nation  of  mill-seals  and  other  like 
uses,  we  find  that  all  the  great  works  of  public  improvements, 
in  this  state — the  Chesapeake  &  Ohio  Canal  Company,  the- 
Baltimore  &  Ohio  Railioad  Company,  the  Baltimore  & 
Washington  Railroad  Company,  the  Baltimore  &  Susque- 
hanna Railroad  Company,  the  Annapolis  &  Elk  Ridge  Rail- 
road Company,  in  fact  nearly  all  the  railroads  and  turnpike 
roads — have  been  built  under  powers  of  condemnation  sub- 
stantially the  same  as  conferred  by  section  167  of  article  23. 
,  The  Reports  of  this  state  are  filled  with  cases  in  which  these 
charters  and  the  condemnations  under  them  have  been  the 
subject  of  judicial  consideration,  and  these  cases  have  beeni 
argued  by  the  most  eminent  and  learned  counsel  in  the  state,, 
and  it  does  not  appear  that  it  ever  occurred  to  the  court  or 
to  the  counsel  that  such  condemnations  were  invalid  because 
the  statutes  under  which  they  were  made  did  not  provide 
notice  to  the  owner. 

But  not  only  in  this  state,  but  in  the  District  of  Columbia,  we 
find  works  of  internal  improvements  constructed  and  property 
condemned  under  acts  of  congress  substantially  the  same  in> 
terms  as  the  one  now  before  us;  and  condemnations  under* 
these  acts  have  been  a  fruitful  source  of  litigation,  not  onl3r 
in  the  circuit  court,  but  in  the  supreme  court;  and,  though  the- 
constitution  declares  that  congress  shall  pass  no  act  depriv- 
ing any  person  of  property  without  due  process  of 
law,  (Fifth  Amend.)  it  does  not  appear  that  it  st*t«H»»ti«i 
was  ever  suggested  that  these  acts  were  in  viola-  J*^],*\***titii 
turn  of  the  constitutional  rights  of  the  owner. 
This  legislative  construction  and  judicial  recognition  of  the 
validity  of  these  statutes  for  a  period  of  more  than  50  years 
are  entitled  to  some  weight,  at  least,  in  deciding  whether 
they  are  in  violation  of  the  constitution, — an  objection  now 
made  for  the  first  time  to  their  validity. 

But  we  do  not  rest,  nor  is  it  necessary  to  rest,  our  decision 
in  favor  of  the  validity  of  the  act  in  question  on  this  ground, 
because  by  every  fair  rule  of  construction  the  act 
itself,  we  think,  necessarily  implies  that  notice  tVuc"'"** 
is  to  be  given  to  the  owner.  In  the  first  place,  it 
provides  that  the  company  may  agree  with  the 
owner  for  the  purchase  of  the  property,  and  it  is 
only  when  the  parties  are  unable  to  agree,  or  when  the 
owner  is  an  infant,  fetne  couert,  or  laboryig  under  some  dis- 
ability, that  a  jury  is  to  be  summoned,  and  summoned  too, 
to  meet  on  the  premises,  which,  in  contemplation  of  law,  isal- 
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ways  in  the  possession  of  the  owner  or  his  agent ;  and  then  the 
company  and  the  owner  are  each  to  strike  off  four  names, 
tlius  necessarily  implying  the  presence  of  and  participation 
on  the  part  of  the  owner  in  the  formation  of  the  jury,  and 
the  jury  as  thus  constituted  is  to  decided  what  compensa- 
tion is  to  be  paid  to  the  owner,  and  when  their  inquisition 
is  signed  it  is  to  be  returned  tp  the  circuit  court,  thus 
affording  an  opportunity  to  the  company  and  the 
owner  to  file  objections  to  its  ratihcition.  Now, 
these  several  provisions,  when  considered  together,  neces- 
sarily imply,  we  think,  that  notice  is  to  be  given  to  the 
owner  and  the  opportunity  to  be  heard.  And,  as  the  com- 
pany  is  the  party  asking  the  condemnation  of  the  property,. 
— the  actor  m  the  proceeding, — it  may  be  fairly  inferred  that 
such  notice  is  to  be  given  by  the  company  or  its  authorized 
agent;  and  such  so  tar  as  we  are  advised,  has  been  the  uni- 
form practice  in  this  state.  But  then  it  is  asked,  how  is 
notice  to  be  eiven  to  owners  who  are  infants,  married  women, 
and  non-residents?  The  act  does  provide  for  the  condemna- 
tion of  property  belonging  to  persons  laboring  under  these 
disabilities,  and  whether  it  is  to  be  construed  as  authorizing 
notice  to  be  served  on  the  guardian  or  husband,  or  by  order 
of  publication,  are  questions  not  necessary  to  be  considered 
in  this  case,  because  we  are  now  dealing  with  a  case  in  which 
the  owner  is  sui  juris,  and  upon  whom  personal  notice  may 
be  served,  it  will  be  time  enough  to  consider  the  question 
of  notice  as  to  infants  and  femes  cm'erts  when  that  question 
arises.  So,  if  the  constitutional  validity  of  this  act  is  to  be 
tested,  as  the  counsel  for  the  appellee  contends,  not  by  what 
has  or  may  be  done  under  it,  but  by  what  it  requires  to  be 
done,  it  is,  it  seems  tons,  free  from  objection  on  this  ground. 
Being  entitled  to  notice,  the  question  is,  at  what  time  shall 
such  notice  be  given?  The  act  requires,  as  we  have  seen, 
WhMiaoUee  ^^^^  ^^^  inquisitiou  shall  be  returned  to  the  circuit 
ubeffiTM.  court  for  confirmation,  and  the  argument  is  that, 
if  the  owner  has  the  opportunity  to  file  objections 
to  its  confirmiition,  this  is  all  the  notice  to  which  he  is  en- 
titled. To  this,  however,  we  cannot  agree.  It  has  been 
held,  it  is  true,  in  some  cases,  that  where  a  special  tax  or  as- 
sessment has  been  imposed  upon  property  for  the  public  use, 
and  provision  is  made  for  contesting  the  validit}'  of  such  as- 
sessment and  the  amount  "  in  the  ordinary  courts  of  justice, 
with  notice  to  the  person,  or  there  be  a  proceeding  in  regard 
to  the  property,  as  is  appropriate  to  the  nature  of  the  case, 
the  juogment  on  such  proceedings  cannot  be  said  to  deprive 
the  owner  of  his  property  without  due  process  of  law." 
Davidson  v.  New  Orleans,  96   U.  S.  97;  Ha^car's  Case,  11 1 
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U.  S.  701.  But  the  question  here  is  one  to  be  decided  under 
the  constitution  and  laws  of  this  state,  and  the  constitution 
declares  "  that  the  general  assembly  shall  enact  no  law  au< 
thorizing  private  property  to  be  taken  for  public  use,"  with' 
out  just  compensation,  as  agreed  upon  between  the  parties 
or  awarded  by  a  jury,  being  first  paid  or  tendered  to  the 
party  entitled  to  such  compensation.  *  Section  40,  art.  3.  It 
IS  the  compensation  to  be  awarded  by  a  jury.  The  jurjr  is 
the  tribunal,  and  the  sole  tribunal,  by  whom  the  amount  of 
compensation  is  to  be  determined,  and,  this  being  so,  it  would 
seem  but  fair  and  reasonable  that  the  owner  should  have  the 
opportunity  of  submitting  to  the  jury  such  evidence  as  he 
might  deem  proper  in  regard  to  the  value  of  his  property. 
The  inquisition,  it  is  true,  must  be  returned  to  the  circuit 
court  for  confirmation,  but  that  court  hears  and  decides  the 
objections  filed  to  its  confirmation  without  tlje  intervention 
of  a  jurv.  The  confirming  court  has  no  power  to  increase  or 
diminish  the  compensation  awarded  by  the  jury.  Its  juris- 
diction  is  confined  to  the  confirmation  or  setting  aside  the 
inquisition,  and,  it  set  aside,  of  ordering  of  a  new  inquisition  ; 
and  to  hold  that  notice  and  the  right  to  contest  the  confir- 
mation of  the  inquisition  is  sufficient  would  be  to  deprive 
the  owner  of  the  right  and  opportunity  of  being  heard  before 
the  jury  of  inquest,  the  very  tribunal  by  which  the  compen- 
sation  is  to  be  awarded.  And,  besides,  the  act,  in  requiring 
the  owner  to  strike  the  jury,  necessarily  implies  that  he  is  to 
have  notice  before  the  jury  is  sworn  ;  and  by  notice  we  mean 
reasonable  notice,  in  order  that  he  may  offer  such  evidence 
as  he  may  deem  necessary  in  regard  to  the  question  of  dam- 
ages.  And,  this  being  so,  it  is  unnecessary  to  consider 
whether  section  248  of  article  23  of  the  Code  applies  to  the 
condemnation  of  property  by  a  railroad  company;  for  so 
conceding,  for  the  sake  of  the  argument,  we  are  of  opinion 
that  in  a  proceeding  to  condemn  property  under  that  sec 
lion  the  owner  would  be  entitled  to  notice  before  the  prop- 
erty was  'condemned,  and  that  notice  of  the  pendency  of  the 
inquisition  in  the  court  for  confirmation  would  not  in  itself 
be  such  a  notice  as  the  law  requires. 

And  this  brings  us  to  the  last  objection  urged  ag^ainst  the 
validity  of  section  167,  and  that  is  the  power  of  the  legisla- 
ture to  provide  that  the  compensation  to  be  paid  to  the 
owner  shall  be  assessed  by  a  special  jury  summoned  upon 
warrant.  The  language  of  the  constitution  is  that  **  the  gen- 
eral assembly  shall  enact  no  law  authorizing  private  property 
to  be  taken  for  public  use  without  just  compensation,  as 
agreed  upon  between  the  parties  or  awarded  by  a  jury,  being 
first  paid  ;''  and  it  is  said  that  this  means  a  common  law  jury» 
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and  a  regular  trial  in  court  But  for  the  opinion  of  the 
judge  below,  it  would  not  have  occurred  to  us  there  was  any 
difficulty  as  to  this  question.  Ordinarily,  it  is  true,  the  term 
"  jury  "  used  in  a  constitution  or  a  statute  will  be  understood 
as  meaning  a  common  law  jury,  and,  if  no  other  jury  had 
been  known  in  law  at  the  time  of  the  adoption  of  the  consti^ 
tution  of  185 1,  this  argument  might  have  been  unanswera- 
ble. But  it  is  conceded  from  the  earliest  colonial  history, 
and  from  the  formation  of  the  state  government  down  to  the 
adoption  of  the  constitution,  the  legislature  had  provided  for 
the  taking  of  private  property  for  public  use,  upon  makings 
compensation  to  the  owner,  as  assessed  by  a  special  jury 
summoned  on  warrant.  At  the  same  time  the  legislature 
provided  that,  in  the  opening  and  altering  streets  and  laying 
out  county  roads,  the  assessment  of  damages  should  be  made 
by  examiners  or  commissioners,  with  the  right  of  appeal  to 
a  court  of  record,  where  the  question  of  damages  was  tried 

detun^o  before  a' jury.  But  as  to  railroads,  the  leg- 
8»*ei*iJ«nr  islature  without  exception  provided  that  th*^  com- 
•mTImisUm  pensation  should  be  awarded  by  a  special  jury, 
9i««M4iBfi.     summoned  as  directed  by  section*^  167.     We  have» 

then,  a  common  law  jury  for  streets  and  county 
roads,  and  a  special  jury  for  condemnation  in  railroad  pro- 
ceedings; ana  when  the  constitution  says  where  property  is 
taken  ior  public  use  the  owner  shall  be  entitled  to  compen- 
sation awarded  by  a  jurv,  why  shall  it  be  held  to  mean  com- 
pensation awarded  exclusively  by  a  common  law  jury  in  a 
regular  court  trial  ?  The  only  question  before  a  jury  in  such 
cases  is  the  question  of  compensation,  and  a  jurv  summoned 
by  warrant  to  meet  on  the  premises  in  view  and^with  theojv 
portunity  of  seeing  the  property  ought  to  be  quite  as  com- 
petent to  decide  that  question,  to  say  the  least,  as  a 
common  law  jury  sitting  in  a  common  law  court.  And,  be- 
sides, in  two-thirds  of  the  counties  of  this  state  there 
are  but  two  jury  terms  a  year,  each  about  six  months 
apart,  and  we  can  hardly  suppose  the  framers  of  the 
constitution  meant  to  delav  and  embarrass  the  construction 
of  railroads  and  other  public  improvements  by  requiring 
compensation  to  be  awarded  in  court  by  a  common  law  jury. 
At  least,  if  such  had  been  the  intention,  if  they  intended  to 
deny  to  the  legislature  the  exercise  of  a  power  in  this  re- 
spect,— a  power  which  had  been  exercisea  from  the  begin- 
ning of  the  government, — it  is  but  fair  to  presume  this  inten- 
tion would  have  been  declared  in  plain  and  explicit  terms. 
What  they  did  mean  was  to  provide  in  the  first  place  that 
the  owner  should  have  the  right  or  privilege  of  a  jury  of  i:r 
men  in  determining  what  compensation  was  to  be  paid,  and 
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in  the  next  that  he  should  not  be.  deprived  of  his  property 
till  such  connpensation  had  been  paid  ;  and  such  has  been  the 
uniform  construction  of  this  clause  of  the  constitution  from 
the  time  of  its  adoption  till  the  present.  The  legislature,  at 
every  session  since  185 1,  has  provided  for  the  taking  of  pri- 
vate property  needed  in  the  construction  of  railroads  and 
other  like  improvements  upon  the  payment  of  compensation 
assessed  by  a  jury  summoned  upon  warrant.  The  validity 
of  the  condemnations  made  under  these  acts  has  been  consid- 
ered by  this  court  in  case  after  case,  and  the  power  of  the 
legislature  in  this  respect  has  never  before  been  questioned. 
Such  has  been  the  contemporaneous  interpretation  of  the 
constitution  by  the  legislature  and  the  bench  and  the  bar  for 
•a  period  of  40  years.  While  the  constitution  declares  that 
the  compensation  shall  be  assessed  by  a  jury,  it  at  the  same 
time  leaves  to  the  legislature  to  provide  whether  such  as- 
sessment shall  be  made  by  a  common  law  jury  or  by  a  jury 
summoned  by  warrant,  as  may  be  most  expedient  and 
proper. 

For  these  reasons  the  order  appealed  from  will  be  re- 
versed, and  bill  dismissed. 

Right  of  Trial  by  Jury  in  Condemnation  Proceedings. — In  proceedings  to 
condemn  land  for  railroad  purposes*  the  constitution  of  Missouri  (1875  art. 
12,  sec.  4)  provides  that  "  the  right  of  trial  by  jury  shall  be  held  inviolate 
in  all  trials  of  claims  for  compensation."  And  section  12  of  the  schedule 
declares  that  "  the  provisions  of  all  laws  which  are  inconsistent  with  this 
constitution  shall  upon  its  adoption  cease."  Held,  that  all  laws,  general 
and  special,  so  far  as  they  deny  a  jury  trial  in  proceedings  to  condemn 
property  for  public  use,  are  repealed  by  virtue  of  said  clause  in  the  consti- 
tution and  the  repealing  clause  of  the  schedule.  St.  Joseph  &  I.  R.  Co.  z/. 
Shambaugh  (Mo.  Nov.  9.  1891)  17  S.  W.  Rep.  581.  The  court  said  : 
"According  to  the  plaintiff's  charter,  it  is  the  duty  of  the  judge,  if  objec- 
tions to  the  reviewer's  report  are  sustained,  to  *order  a  review  by  three 
other  reviewers,  who  shall  proceed  in  the  same  manner  as  is  hereinbefore 
provided.'  The  charter,  as  has  been  said,  was  enacted  m  1857.  Section 
4  of  article  12  of  the  constitution  of  1875  ordains  that 'the  right  of  trial 
by  jury  shall  be  held  inviolate  in  all  trials  of  claims  for  compensation' 
where  an  mcorporated  company  shall  seek  to  exercise  the  right  of  emi- 
nent domain  ;  and  the  first  section  of  the  schedule  declares  that  'the  pro- 
visions of  all  laws  which  are  inconsistent  with  this  constitution  shall  cease 
nipon  its  adoption,  except  that  all  laws  which  are  inconsistent  with  such 
provisions  of  this  constitution  as  require  legislation  to  enforce  them  shall 
remain  in  force  until,*  etc.  The  railroad  company  insists  that  the  words, 
^shall  be  held  inviolate,'  show  an  intention  to  preserve  a  jury  trial  in  those 
cases  and  those  only,  where  one  was  provided  for  at  the  time  the  constitu- 
tion was  adopted;  and,  further,  that  the  general  language  of  said  section  4 
of  article  12  does  not  repeal  special  laws.  The  amendment  of  1873  (Acts 
1873.  p.  24)  to  the  general  law  allowed  a  jury  trial  to  either  party  when  the 
report  of  the  commissioners  should  be  set  aside  for  good  cause  shown.  It 
was  only  in  the  event  that  the  report  should  be  set  aside  for  cause  that  the 
parties  were  entitled  to  a  jury.  By  the  constitution  either  party  is  en- 
titled to  a  jury  as  a  matter  of  right.    This  we  have  held  in  the  case  of 
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Chicago,  S.  F.  &  C.  R.  Co.  v.  Miller.  106  Mo.  458.  This  being  so,  it  is  clear 
that  the  constitution  does  more  than  guaranty  their  existing  statutory- 
rights. 

*•  The  remaining  question  is  whether  the  section  of  the  constitution  and 
ihe  repealing  clause  of  the  schedule  repeal  these  existing  special  charter 
provisions  which  provide  for  a  reassessment  of  damages  by  viewers  or  com- 
missioners. It  is  a  rule  often  asserted  and  applied  that  a  mere  general 
affirmative  statute  does  not  repeal  a  former  special  one.  unless  negative 
words  are  used,  or  unless  the  two  acts  are  irreconcilably  inconsistent. 
Manker  v,  Faulhaber,  94  Mo.  430,  and  cases  cited.  But  to  accomplish  a 
repeal  it  is  not  necessary  that  the  subsequent  general  law  use  express 
words  of  ref)eal.     Any  form  of  expression  showing  a  clear  intention  to  re- 

f;al  former  special  laws  will  be  sufficient.  Sedg.  St.  &  Const.  Law  (2d 
d.)  98,  note.  Here  the  framers  of  the  constitution  were  aware  that  the 
declaration  in  the  bill  of  rights  concerning  the  right  to  a  jury  trial  would 
not  guaranty  such  a  trial  in  these  proceedings  to  condemn  property  for 
public  use,  and  hence  they  dealt  with  that  subject  specially.  The  section 
secures  the  right  to  a  jury  in  these  cases  by  the  assertion  of  a  uniform 
rule.  Looking  to  the  subject-matter  and  the  form  of  the  expression,  there 
is  no  room  for  any  exception.  That  it  was  competent  for  the  people  by 
their  constitution,  or  even  through  the  legislature,  to  thus  change  the 
method  of  assessing  the  damages,  is  not  questioned  in  this  case;  nor 
could  the  right  be  successfully  denied,  for  the  change  goes  to  the  remedy 
only,  and  interferes  with  no  contract  or  vested  rights.  These  considera- 
tions, taken  in  connection  with  the  repealing  clause  of  the  schedule,  are 
sufficient  to  show  that  the  constitution  does  by  its  own  operation  repeal 
all  existing  laws,  whether  general  or  special,  so  far  as  they  deny  a  jury 
trial  in  these  proceedings  to  condemn  property  for  public  use.  The  con- 
stitutional provision  in  question  inserts  itself  into  the  laws,  and  must  be 
taken  as  a  pxart  thereof.  This  is  the  conclusion  reached  in  the  recent  case 
of  St.  Joseph  &  I.  R.  Co.  ?/.  Cudmore,  103  Mo.  634, 47  Am.  &  Eng.  R.  Cas. 
249.  and  to  that  ruling  we  adhere." 

Right  of  Trial  by  Jury  in  Cases  of  Appeal  from  Preliminary  Assessments. — 
Alabama  Code  §  32 10,  as  amended  by  Act  General  Assembly,  Feb.  28th,  1889^ 
provides  that  compensation  for  lands  taken  by  eminent  domain  may  be 
ascertained  by  a  jury  of  6  men  in  proceedmg:s  in  a  probate  court,  and  sec- 
tion 3215  allows  either  party  to  appeal  by  bill  of  exception  to  the  Supreme 
Court  within  three  months.  H/id,  section  3215  is  unconstitutional  under 
art.  14  §  7  of  the  Constitution  of  Alabama  which  entitles  either  party  ap- 
pealing from  a  preliminary  assessment  of  compensation  for  condemned 
lands,  to  have  the  damages  determined  "by  a  jury  according  to  law," 
since  a  jury  according  to  law,  is  a  jury  of  twelve  men,  and  if  an  appeal  was. 
taken  by  either  party  directlyfrom  the  probate  court,  the  other  party  would 
be  deprived  of  his  right  to  a  trial  by  such  a  jury.  Alabama  Midland  R. 
Co.  V.  Newton,  (Ala.  Nov.  3,  1 891)  10  So.  Rep.  89. 

Revision  of  Commissioners'  Report  by  Jury. — By  Const.  Mo.  art  2,  §  21 
and  by  statute  (art.  12,  §  4)  the  report  of  commissioners,  assessing 
compensation  to  be  paid  for  private  property  taken  by  a  railroad  com- 
pany, may  be  questioned  by  either  party  by  demanding  a  jury.  Chicago^ 
S.  F*.  &  C  R.  Co.  7/.  Bates  (Mo.  March  14,  1892)  18  S.  W.  Rep.  1133, 
And  in  Chicago,  S.  F.  &  C.  R.  Co.  t/.  Elliott  (Mo.  Feb.  8.  1892)18  S.  W. 
Rep.  901,  the  court  held  that  either  party  to  proceedings  assessing  dam- 
ages is  entitled  as  a  matter  of  constitutional  right  to  have  the  damages 
re -assessed  by  a  jury. 

Questions  for  the  Court  and  Jury  in  Proceedings  to  Condemn  Land. — In 
condemnation  proceedings  the  question  as  to  the  petitioner's  right  to  con- 
demn the  land  is  for  the  court.    The  only  question  for  the  jury  is  that  of 
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the  measure  of  compensation  for  the  land  taken.    O'Hare  ?/.  Chicago,  M, 
&  N.  R.  Co.  (111.  Oct.  31.  1891,)  28  N.  E.  Rep.  923. 

Questioning  Commissioner's  Report  by  Demanding  Jury.— In  Chicago,  S.  F, 
&  C.  R.  Co.  V,  Miller,  106  Mo.  458  the  court  held  that  the  report  of  commis- 
sioners, in  condemnation  proceedings,  on  the  question  ot  compensatiofi, 
may  be  questioned  by  either  party  by  demanding  a  jury. 

Damages  Caused  by  the  Construction  of  the  Road  a  Question  for  the  Jury. 
— In  a  suit  to  assess  damages  for  land  taken  for  railroad  purposes  it  is  re- 
versible error  to  ask  a  witness  what  were  the  damages  caused  by  the  con- 
struction of  the  road.  Such  questions  are  for  the  consideration  of  the 
jury.  Hartley  v.  Keokuk  &  N.  W.  R.  Co..  (Iowa  May  23,  1892)  52  N.  W. 
Rep.  352. 

Agreement  to  Submit  Question  of  Damages  to  Arbitration  -Valuation  of 
ImprovementSt — Where  an  agreement  between  a  land  owner  and  a  railroad 
company  to  submit  the  question  of  damages  for  a  /"ight  of  way  to  arbitra- 
tion provided  that,  if  either  party  should  fail  to  abide  by  the  decision  of 
the  arbitrators,  he  or  it  should  pay  to  the  other  a  certain  sum  as  liquidated 
damages,  held,  that  in  an  action  by  the  railroad  to  recover  such  damages,, 
testimony  by  the  defendant,  that  the  president  of  the  company  directed 
the  arbitrators  not  to  value  the  improvements,  as  the  company  did  not 
want  them,  was  properly  excluded.  Odum  v,  Rutledge  &  J.  R.  Co.  (Ala. 
Nov.  II,  1 891)  10  So.  Rep.  222. 

Proceedings  by  Certiorari. — Where  land  has  been  condemned  for  railroad 
purposes  and  the  damages  have  been  assessed  by  a  jury  and  paid  into 
court,  on  a  petition  by  the  railroad  for  an  injunction  to  restrain  a  person 
from  building  a  canal  across  said  land,  the  defendant  cannot  urge  that  the 
railroad  company's  charter  has  expired,  since  such  objection  should  have 
been  taken  by  proceedings  at  law  by  certiorari.  Packard  v,  Bergen  Neck. 
R.  Co.,  48  N.J.  Eq.  281. 

Proceedings  before  State  Railroad  Commluioners  not  Removable  to  Fed- 
eral Courts.— A  petition  filed  by  a  railroad  company  with  the  state  railroad 
commissioners,  for  the  mere  purpose  of  obtaining  their  consent  to  the 
taking  of  certain  lands  by  condemnation  proceedings,  not  being  a  suit  with- 
in the  original  jurisdiction  of  the  federal  courts,  is  not  removable.  New 
York,  New  Haven  &  Hartford  R.  L.  Co.  v,  Cockcroft,  49  Fed.  Rep.  3. 

Time  for  Filing  Petition  for  Removal  of  Cause — Where  a^statute  (Code 
Civil  Proc.  N.  Dak.  section  3000)  provides  that  in  proceedings  to  condemn 
land  for  railroad  purposes  either  party  may  demand  a  jury  trial  within  30 
days  from  the  filing  of  the  commissioner's  report,  but  requires  no  further 
pleadings  for  such  trial,  held,  that  for  the  purpose  of  removal  to  the  fed- 
eral court  the  demand  for  a  trial  by  jury  is  equivalent  to  the  filing  of  an 
answer  in  ordinary  suits  and  under  Act  Cong.  March  3rd  1887,  section  3, 
where  the  petition  for  removal  is  filled  after  the  expiration  of  the  30  days, 
the  case  will  be  remanded  to  the  state  court.  The  court  said :  "  The  act 
of  March  3, 1887,  has  definitely  fixed  the  time  within  which  a  case  may  be 
removed.  The  act  is  restrictive  in  its  nature,  as  is  manifest  from  the  recent 
decision  of  the  supreme  court  of  the  United  States,  Fisk  v,  Henarie,  142  U.  ) 
S.  459,  and  many  other  cases  construing  this  act.  By  section  3  of  the  re- 
moval act  it  is  provided  that  the  petition  must  be  made  and  filed  in  the 
state  court  at  the  time  or  at  any  time  before  the  defendant  is  required  lay 
the  laws  of  the  state  or  the  rules  of  the  state  court  in  which  the  suit  is 
brought  to  answer  or  plead  to  the  declaration  or  complaint.  By  the  Code 
of  this  state  the  defendant  is  required  to  answer  in  ordinary  actions  of  a 
civil  nature  within  30  days  after  the  service  of  the  summons,  when  the  com- 
plaint is  served  with  it,  or  within  30  days  after  the  service  of  the  com  plaint  ^ 
upon  demand,  when  the  summons  is  served  alone.  Comp.  Laws,  chap.  9, 
Code  Civil  Proc.    How  is  issue  joined  in  this  class  of  actions,  under  sec- 
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tion  3000.  above  quoted,  and  when  must  that  issue  be  joined  ?  The  statute 
provides  that  '  either  party  may.  within  thirty  days  after  the  filing  of  the 
report  of  the  commissioners,  file  with  the  clerk  a  written  demand  for  a 
trial  by  jury,  in  which  case  the  amount  of  damages  shall  be  assessed  by  the 
jiiry.  and  the  trial  shall  beconducted.and  judgment  entered  on  the  verdict, 
ill  the  same  manner  as  civil  actions  in  the  district  court.'  There  is  no  fur- 
ther provision  of  statute  in  this  state  relating  to  any  further  pleadings  or 
issue  in  this  class  of  actions.  When  the  demandfor  a  jury  trial  is  filed,  the 
■case  stands  for  trial  like  any  ordinary  action  of  ejectment ;  the  railroad 
<:oBipany  seeking  the  appropriation  of  the  land  described  in  the  petition, 
on  the  one  side,  as  plaintiff,  except  that  it  must  pay  the  just  compensation, 
and  the  owner  of  the  land,  on  the  other  side,  as  defendant,  insisting  upon 
his  just  compensation  ;  that  being  the  only  question  for  trial  and  determin- 
ation. By  operation  of  law  in  this  state  the  issue  is  joined  by  the  filing 
of  a  written  demand  for  a  jury  trial  by  either  party.  No  other  or  further 
pleading  is  required  bv  tne  statute,  and  there  is  no  rule  of  court  requiring 
further  pleadings,  so  far  as  I  am  advised.  The  case  stands  substantially 
the  same  as  if  the  statute  provided  that,  upon  filing  a  demand  for  a  trial 
by  jury,  formal  pleading  must  on  the  same  day,  or  some  subsequent  day, 
Ik!  filed.  It  was  competent  for  the  legislature  to  so  provide.  It  could  not 
be  successfully  contended  that  the  right  of  removal  existed  under  the  act 
t>f  March  3,  1887,  after  the  answer  had  been  filed  and  issue  thus  joined  in 
the  statute  so  providing.  It  must  be  conceded  that  under  such  a  statute 
the  petition  for  removal  must  be  made  and  presented  before  the  time  for 
answering  had  expired.  But  the  statute  has  in  effect  provided  th^t  the 
filing  of  a  written  demand  for  jury  trial  is  equivalent  to  that.  Each  party 
is  fully  advised  by  the  terms  of  the  statute  that  a  demand  for  a  jury  trial 
nmst  be  made  within  30  days  after  the  filing  of  the  report  of  the  commis- 
sioners. If  it  is  filed  before  the  end  of  the  30  days,  the  defendant  has  still 
tlie  last  day  to  make  and  file  his  petition  for  removal.  If  not  filed  till  the 
last  day,  he  must  remove  on  that  day.  or  his  right  so  to  do  is  lost.  In  other 
words,  the  defendant,  the  land  owner,  who  alone  is  entitled  to  remove  the 
<ase  to  the  federal  court,  must  do  so  after  the  proceeding  has  taken  on  the 
form  of  a  suit  at  law  of  a  civil  nature,  and  within  30  days  after  the  filing 
of  the  report  of  the  commissioners.  Minneapolis  St.  P.  &  S.  S.  M.  R.  Co. 
t/.  Nestor  (C.  C.  N.  Dak.)  50  Fed.  Rep.  i. 

Power  to  Require  Land  Owner  to  File  Bill  of  Particulars  Lies  in  Discretion 
^  Court.— In  condemnation  proceedings  instituted  bya  railroad  company, 
and  appealed  by  the  land  owner  to  the  district  court,  the  railroad  company 
4Hed  a  motion  in  the  district  court  asking  the  court  to  require  the  land 
owner  ^o  file  a  petition  or  bill  of  particulars,  which  motion  was  overruled 
by  the  court.  lie/d,  that  the  matter  rested  wholly  within  the  judicial  dis- 
cretion of  the  trial  court,  and  under  the  facts  of  this  case  the  supreme 
court  cannot  say  that  such  court  abused  its  discretion.  The  court  said  : 
"  With  regard  to  the  aforesaid  motion  to  require  the  plaintiff,  Kennedy,  to 
file  a  petition  or  bill  of  particulars.  We  think  this  matter  rested  wholly 
within  the  judicial  discretion  of  the  trial  court,  and  we  cannot  say  that  such 
court  abused  its  discretion.  No  affidavit  or  other  evidence  was  presented 
in  .support  of  the  motion,  and  nothing  was  presented  in  the  case  tending 
to  show  that  without  the  petition  or  bill  of  particulars  the  railroad  com- 
pany would  in  any  manner  or  degree  be  embarrassed  in  presenting  any  de- 
fense which  it  might  wish  to  present.  It  did  not  show  that  the  petition  or 
hMl  of  particulars  would  be  of  any  benefit  to  it.  The  third  alleged  error  is 
that  the  court  below  rendered  an  ordinary  personal  judgment  against  the 
railroad  company  for  the  damages  assessed  against  it,  when  in  fact  the 
judgment  should  have  been  in  the  nature  of  an  award  of  damages  such  as 
IS  usually  rendered  in    condemnation  proceedings,  and  for  costs;    and 
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the  case  of  Railroad  Co.  t^.  Wilder,  17  Kan.  240,  247,  is  cited."  Kansas 
City.  W.  &  N.  W.  R.  Co.  v.  Kennedy  (Kan.  June  11,  1892)  30  Pac.  Rep. 
126'. 

Granting  New  Trial  Where  Thene  Is  Evidence  of  Additional  Damages.— 
It  being  conceded  on  the  trial  of  an  appeal  from  the  verdict  of  a  jury 
summoned  by  the  sheriff  in  a  statutory  proceeding  to  assess  damages 
claimed  by  a  land  owner  against  a  railroad  company  for  appropriating  his 
land  and  constructing  a  railroad  over  the  same,  that  the  value  of  the  land 
actually  taken  and  used  by  the  company  was  ^00,  for  which  amount  only 
a  verdict  in  favor  of  the  land  owner  was  rendered  on  the  appeal,  and  there 
being  evidence  of  other  and  additional  damages  to  his  land  besides  that  so 
taken  and  used,  the  court  below  did  not  abuse  its  discretion  in  granting 
the  plaintiff  a  new  trial.  The  court  said  :  "  *  When  the  case  was  before  the 
jury  there  was  no  question  made  as  to  the  value  of  the  land.  It  was 
claimed  by  Jones  and  admitted  before  the  jury  by  counsel  for  the  road 
that  he  should  be  allowed  $400  for  the  land,  [appropriated  by  the  railroad 
company  for  right  of  way,]  and  the  only  Question  was  if  there  was  any 
damage  besides,  and,  if  so,  how^  much.  The  jury  found  the  $400  only. 
On  review  of  the  evidence,  it  seems  clear  that  there  was  other  damage  and 
no  counter  evidence  to  offset  it.  The  fact  seems  proved  that  such  dam- 
age was  done  and  the  plaintiff  was  entitled  to  some  damages  therefor,'  etc. 
The  plaintiff  testified  that,  besides  the  land  appropriated  by  the  railroad, 
it  caused  him  to  throw  out  two  or  three  acres  which  were  open  land  in 
cultivation,  and  which,  because  of  the  running  of  the  railroad,  he  could 
not  keep  in  cultivation ;  that  the  land  appropriated  and  the  land  he  was 
compelled  to  abandon  amounted  to  fourteen  or  fifteen  acres  ;  that  the  run- 
ning of  the  right  of  way  necessitated  his  moving^ his  whole  line  of  fence 
from  one  side  to  the  other  of  the  railroad,  which  threw  the  railroad  into 
his  pasture ;  that  the  right  of  way  is  not  fenced  ;  that  he  was  compelled  to 
move  his  gates  three  times ;  that  it  is  much  more  inconvenient  now  for 
him  to  get  his  timber  than  it  was  before  the  road  was  built,  and  it  com- 
pels him  to  haul  his  rails  at  least  half  a  mile  further;  that  the  railroad,  in 
constructing  its  roadbed  and  right  of  way,  destroyed  a  portion  of  a  dam 
on  the  premises,  so  that  it  could  not  be  repaired,  and  so  that  he  could  not 
use  it  without  infringing  upon  the  roadbed,  which  has  decreased  the  value 
of  his  entire  lot  of  land,  etc. ;  that  the  railroad  has  not  benefited  the  lot 
of  land ;  that  the  land  that  was  appropriated  by  the  railroad,  some  four- 
teen or  fifteen  acres  in  all.  was  worth  $25  per  acre,  and  the  land  had 
been  damaged,  outside  of  the  land  actually  appropriated,  $2,000  at  least ; 
the  road  running  through  the  place  damaged  the  lot  of  land  $1,000,  and 
the  deprivation  of  the  water  power  caused  a  damage  of  $1,000  more ;  when 
the  road  came  the  dam  had  a  break  in  it.  which  had  been  there  two,  three, 
or  four  years,  and  he  had  temporarily  abandoned  it,  and  he  had  stated 
before  that  he  did  not  know  that  he  would  use  it  again  for  power  purposes, 
but  did  intend  to  build  it  up  again  for  pleasure,  fishing,  etc.  Another 
witness  was  introduced  whose  testimony  tended  to  corroborate  the  testi- 
mony of  plaintiff.  The  testimony  of  these  two  witnesses  was  the  only  evi- 
dence before  the  jury."  Georgia  Southern  &  F.  R.  Co.  v.  Jones  (Ga., 
Aug.  27,  1892.)  15  S.  E).  Rep.  824. 

Cotts  and  Attorney's  Fees  in  Condemnation  Proceedings.— By  Acts  North 
Carolina.  1879.  chap.  41,  the  taxation  of  attorney's  fees  in  the  bills  of  cost 
which  had  theretofore  been  allowed  was  prohibited.  In  the  Code  of  1883 
no  provision  for  taxation  of  counsel  fees  was  made,  except  in  section  1948. 
which  permits  such  allowance  to  counsel  appointed  by  the  court  to  repre- 
sent the  rights  of  any  party  in  interest  who,  or  whose  residence  is  un- 
known, in  proceedings  to  condemn  land  for  railroad  purposes.  The 
reference  in  section  1946  to  the  costs  and  counsel  fees  allowed  by  the 
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court  is  to  such  counsel  fees  as  the  court  was  authorized  by  law  to  tax 
and  refers  only  to  counsel  fees  provided  for  by  section  1948.  Conse- 
quently  where  the  counsel  is  not  appointed  by  the  court,  the  fees  cannot 
be  taxed  in  the  bill  of  costs.  North  Carolina  R.  Co.  v.  Goodwin  (N.  Car^ 
March  8.  X892,)  14  S.  E.  Rep.  687. 


Gulf,  Colorado  &  Santa  Fe  R.  Co. 
Kerfoot. 

{Texas  Supreme  Court,  yune  17,  i8p2.) 

Eminent  Domains-Review  on  Appeal  of  Separate  Prooeedin^  Heard  To. 

fether.— Where  separate  proceedings  to  condemn  a  right  of  way  over  two 
tracts  of  land  were  heard  tc^ether,  and  damages  assessed  by  the  commis- 
sioners to  both  tracts  in  a  smgle  sum,  an  exception  to  the  award  of  the 
commissioners,  though  made  on  the  ground  that  the  assessment  was  in- 
adequate as  to  one  tract,  was  in  elTect  an  exception  to  the  entire  assess- 
ment, and  brought  the  whole  case  before  the  court  for  review. 

Amendment  of  Exception  as  to  One  Tract. — The  appeal  from  the  award 
as  to  both  tracts  being  before  the  court,  it  was  not  error  to  permit  appellee 
to  so  amend  his  pleading  as  to  bring  m  review  the  action  of  the  commis- 
sioners in  assessing  the  damages  to  the  tract  of  which  no  objection  was 
originally  taken. 

Ai>peal  from  Brown  County  District  Court. 
Condemnation  proceedings. 
/.  W.  Terry,  for  appellant. 
Thos,  Maples  and  Bell  &  Drane,  for  appellee. 

Gaines.  J. — The  appellant  on  July  25,  1885,  filed  two  ap- 
plications  with  the  county  judge  of  Brown  county  to  con- 
demn a  right   of   way  over  two   tracts  of    land, 
suuMCBi       known,   respectively,  as  the  "  E.  M.  Pease"  and 
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the  "  Nathan  Brookshire  "  surveys,  each  of  which 
was  alleged  to  belong  to  the  appellee,  J.  D.  Kerfoot,  and  F. 
H.  Kerfoot.  The  same  commissioners  were  appointed  in  each 
case,  and,  though  the  applications  were  to  condemn  each 
tract  separately,  they  rendered  but  one  award,  assessing  the 
damages  to  both  at  $125  in  the  aggregate.  Thereupon  the 
appellant  filed  the  following  objection:  "Now  comes  J.  D. 
Kerfoot,  and  excepts  to  the  award  of  the  commissioners  ap- 
pointed by  the  honorable  judge  of  this  court  to  fix  the 
damage  done  him  by  the  ph*oposed  taking  of  right  of  way  for  the 
road  of  the  above-named  plaintiff  over  defendant's  tract  of 
land  known  as  the  *  E.  M.  Pease  *  one-third  league  of  land, 
because  the  sum  of  $125  awarded  as  compensation  for  such 
taking  is  wholly  insufficient.  Defendant  says  that  he  uses 
said  tract  of  land  as  a  sheep  and  horse  rancH,  and  the  right 
of  way  over  the  said  tract  as  laid  out  by  plaintiff  runs  through 
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'  a  corner  of  said  tract,  and  cuts  off  in  the  shape  of  a  triangle 
about  150  acres  of  said  tract,  and  renders  the  same  entirely 
valueless  to  defendant,  and  by  reason  of  its  shape  renders  it 
of  little  value  to  any  one  else ;  that  defendant's  damages,  on 
a  reasonable  and  fair  estimate,  are  not  less  than  the  sum  of 
$1,000." 

On  account  of  the  disqualification  of  the  county  judge,  the 
case  was  transferred  to  the  district  court,  in  which  the  judg- 
ment was  rendered  from  which  the  appeal  is  prosecuted. 
Before  the  case  was  called  for  trial,  the  appellee  was  allowed 
to  file  an  amended  objection  to  the  award,  in  which  he  com- 
plained in  substance,  that  the  award  was  insufficient  in 
amount,  both  as  to  the  Pease  survey  and  as  to  the  Brook- 
shire  tract,  and  alleged  that  his  damages  amounted  to  $2,000. 
This  pleading  was  excepted  to  by  the  appellant  upon  the 
ground  that,  since  the  appellee  haa  failed  to  object  to  the 
award  as  to  the  Brookshire  survey  at  the  time  it  was  made, 
it  was  too  late  to  make  objection  as  to  that  tract  after  the 
case  had  been  brought  to  the  district  court.  The  court  over- 
ruled appellant's  exception,  and  its  ruling  is  assigned  as 
error. 

It  may  be  conceded  that,  if  the  commissioners  who 
awarded  the  damages  had  assessed  the  damage  to  each  tract 
of  land  separately,  the  appelj^ant  should  not  have 
been  permitted,  after  an  appeal  to  the  court,  to  so  ^"*"^,*"* 
amend  his  pleading  as  to  bring  in  review  the  ac-  '*  "*' 
tion  of  the  commissioners  in  assessing  the  damages  to  the 
tract  of  which  no  objection  was  originally  filed.  But  here^ 
although  separate  proceedings  were  instituted  for  the  con- 
demnation of  the  several  tracts,  it  appears  that  the  commis* 
sioners,  without  objection  from  either  party,  heard  the  two 
cases  together,  and  assessed  the  damages  to  both  in  a  single 
sum.  We  are  of  opinion,  therefore,  that  the  exception  that 
was  originally  filed  to  the  award,  although  it  namea  only  one 
tract,  was,  in  effect,  an  exception  to  the  entire  assessment, 
and  brought  the  whole  case  as  consolidated  before  the  court 
for  review.  If  the  amount  awarded  was  not  sufficient  to 
cover  the  damage  to  the  Pease  survey  alone,  it  followed  that 
it  was  not  sufficient  to  cover  the  damages  to  both.  The  ap* 
peal  from  the  award  as  to  both  tracts  being  before  the  court, 
we  think  it  was  not  error  to  permit  the  appellee  to  amend 
his  objection  so  as  to  make  it  more  specific,  and  to  enlarge 
the  amount  of  damages  claimed. 

It  having  become  a  casein  court,  we  see  no  reason  why 
the  statute  which  permits  pleadings  to  be*  amended  should 
not  apply  to  it. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 
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The  index  to  the  cases  reported  follows  this. 


Abttidoamsnt. 

See  Right  of  Way. 
Abandonment  of  part  of  track  by 
railroad  company;    when   peti- 
tion for  should  be  granted,  437. 
Adverse  PosseBsion. 
See  Right  of  Way. 
.  BondB. 

See  Mortgage,  Trusts  and  Trus- 

TEES. 

Interest;  rate  of  on  bonds  pa/able 

in  another  state,  89. 
Oarrier. 

Connecting  lines;  right  of  carrier 

to     demand     prepayment     of 

freight  from,  161. 
Discrimination  in  rates.     Undue 

preference.     Effect  of  competi* 

tion.  37. 
Oonrtitutional  Law. 

See  Statutes. 
Oontraots. 

Contracts  in  restraint  of  trade. 

Construction  of    congressional 

anti-trust  act,  488. 
Distinction  between  restraint 

of    trade  and    monopolization, 

489. 
CxniTeyanoe. 

Sec  Right  of  Way. 
Conveyance  of  railroad;  what  in- 
cluded.   Appurtenances,  98. 
OrotiBtiigB. 

Injury  to  person  crossing   street 
railway    tracks.     Contributory 
negligence,  192,  197. 
Syeotment. 

See  Right  of  Way. 
Sminent  Domain. 

Allegation  of  ownership  necessary 

in  action  for  damages,  651. 
Application  for  commissioners  to 
appraise  damages;  requisites  of. 
Appeal  from  award,  655. 
^  Appropriation  of   one    railroad^s 


Xmlnant  Domain— -Cmtinu^if, 

land  by  another;  when  author- 
ised, 51a. 

Arbitration;  agreements  to  sub- 
mit question  of  damages  to. 
Valuation  of  improvements,  679. 

Award  of  damages  by  arbitrators, 
659. 

Bin  of  particulars;  power  to  re- 
quire land  owner  to  file,  lies  in 
discretion  of  court,  680. 

Ceriwrari  to  review  order  appoint- 
ing commissioners.  Effort  to 
purchase,  591. 

Change  of  venue.  Appeal  from 
assessment  of  damages,  561. 

Collateral  attack  on  condemnation 
proceedings.  Misjoinder  of  par- 
ties, 652. 

Commissioner's  fe^s;  liabiUty  of 
company  for,  658. 

*"—  report;  omission  of  names 
from  judgment  confirming,  657. 

—  report;  questioning  report  by 
demanding  jury,  679. 

report;  refusal  of    court   to 

hear  exception  to,  657. 

—  report;  revision  of,  by  jury, 
678. 

Commissioners  to  assess  damages; 
powers  of.  Time  of  original 
entry,  658.  . 

Compensation  xa  prima  facie  own- 
ers for  land  taken,  573. 

Construction  and  operation  of  ad- 
ditional tracks,  630. 

Costs  and  attorney's  fees  in  con- 
demnation proceedings,  681. 

Crossing  tracks  of  another  com- 
pany; power  of  commissioners 
in  making  award,  542. 

Damages.  Adjacent  land.  Con- 
sequential damages,  627. 

——Closing  streets  by  construction 
of  railroad;  damages  for,  628. 
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Damjiges.  Compensation  based 
on  different  uses  of  the  land, 
626. 

—  Contiguous  property;  dam- 
age to,  627. 

«-^  Damages  where  land  is  al- 
ready intersected  by  railroads, 
626. 

— —  Defining  **  market  value," 
624. 

elements  of;  increased  cost  of 

culiivating  land.  616. 

Instructing   the  jury  on  the 

question  of  damages,  623. 

—  Loss  of  crossing  under  road 
as  an  element,  618. 

Measure  of    damages    of    a 

tenant  for  a  term  of  years,  631. 

Possibility  of  land  being  in- 
cluded within  city  as  an  ele- 
ment, 619. 

recover/    of,    for    injury    to 

land  not  included  in  petition,  or 
answer,  648. 

Set  off  of  benefits,  598. 

Time  as  to  which   damages 

are  to  be  estimated,  59?. 

— f-  Value  of  improvements 
placed  on  land  by  railroad  as 
element  of  damages,  561. 

Death  of  commissioner;  filling 
vacancy,  658. 

Death  of  land  owner;  to  whom 
right  of  action  descends,  575. 

Description  of  land.  Company 
must  describe  portion  they  wish 
to  acquire,  648. 

omission  from  commission- 
er's report,  648. 

sufficiency  of,  for  appoint- 
ment of  commissioner,  655. 

Deviation  from  original  plan; 
Necessity  for  plan  of  deviation, 
649. 

Disposition  of  amount  awarded 
and  paid  into  court  cannot  be 
disputed  by  railroad  company, 
576. 

Entry  by  railroad  not  stayed  by 
writ  of  error   by   land  owner, 

513. 

Evidence.  Estimate  as  to  dam- 
ages to  particular  tract.  Quali- 
fication of  witnesses,  600. 

— -  Evidence  of  special  damage, 
607. 

—  Expert  evidence  as  to  sales 
of  adjoining  land,  602. 

—  Increase  in  value  of  other 
land  along  the  road,  606. 


Xmlnent  Donudn^Qm/iHttid. 

Evidenceof  special  use  as  affect- 
ing value  of  land  uken,  597. 

«^—  on  appeal  as  to  amoant 
awarded  by.  commissioners. 
Measure  of  damages,  562. 

Opinion  evidence  as  to  de- 
crease in  value  of  land,  601. 

«^—  Opinion  evidence  as  to  value 
of  land,  600. 

Opinion   evidence  of  special 

value  of  land  taken,  601. 

Opinion  evidence  on  questioa 

of  damages,  600. 

Owner  of  land  a  competent 

witness  to  testify  as  to  depre- 
ciation of  land  not  taken,  602. 

—  Previous  offers  inadmissible 
to  prove  value,  603. 

Sales  of  land  in  vicinity  of 

land  taken,  603. 

-^—  Witness  cannot  be  asked 
what  were  damages  caused  by 
construction  of  road,  679. 

Expert  and  opinion  evidence  in 
condemnation  proceedings.  See 
Eminent  Domain.  ^ 

Expiration  of  charter.  Proceed- 
ings by  certiorari^  679. 

Failure  to  make  compensation; 
railroad  company  enjoined,  636. 

Illegal  appraisement;  effect  of,  on 
possession  of  railroad,  656.       ^ 

Incidental  damage  to  other  land 
disconnected  with  that  taken, 
624. 

Infant's  land.  Defense  of  elec- 
tion by  minor  to  disaffirm  con- 
veyance of  land  made  prior  to 
the  taking,  574. 

guardian's  rigiit  to  agree  as 

to  damages  to,  568. 

Injunction.  Equity  will  not  inter* 
fere  n^here  there  is  an  adequate 
remedy  at  law,  513. 

Judgment  for  damages  should  be 
to  land  owner  personally,  651.' 

Jury  trial;  right  to,  in  cases  of  ap- 
peal from  preliminary  assess- 
ments, 678. 

— -  right  to,  in  condemnation 
proceedings,  677. 

Laying  out  streets  across  railroad 
tracks.  See  Streets  and  High- 
ways. 

Leasehold  premises.  Rule  where 
compensation  is  paid  to  life  ten- 
ant. 575. 

taken  by  railroad;  action  by 

lessee  and  others.  Defense, 
572. 
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Aninent  Domaia—Cmfinued. 

Limitation  of  proceedings  to  re- 
cover compensation,  579. 

Limitations.  When  cause  of 'ac^ 
tlon  accrues,  579. 

Location  of  route;  sufficiency  of 
statement  as  to,  in  petition,  655. 

Mortgaged  land.  Liability  for 
damages  where  land  taken  is 
transferred  by  foreclosure  pro- 
ceedings, 566. 

rights  of  mortgagor  in  pro- 
ceedings to  condemn,  566. 

Necessity  for  taking  land.  Loca- 
tion  of  road,  512. 

New  trial  where  there  is  evidence 
of  additional  damages,  681. 

Notice  as  to  time  and  place  of  ap- 
praisal; effect  of,  656. 

to  occupant  of  land;  effect  of 

omission,  592. 

Open  and  close;  right  to.  in  con- 
demnation proceedings,  614. 

Petition  need  not  show  perform- 
ance of  conditions  precedent, 
649. 

Portion  of  street  in  front  of  con- 
demned lot  becomes  an  appurt- 
enance of  the  lot,  543. 

Possession  and  occupancy  of  land 
under  lease.  Depositing  dam- 
ages in  court  pending  appeal, 
562. 

Possession  by  trespass  before  con- 
demnation proceeding  is  insti- 
tuted, 668. 

Public  use.  Condemning  land 
for  railroads  used  for  private 
advantage,  512. 

Qualification  of  commissioners 
cannot  be  taken  advantage  of 
collaterally,  655. 

Questions  for  the  court  and  jury 
in  condemnation  proceedings, 
678. 

Recording  appraiser's  award,  658. 

Recording  order  of  award.  Alle- 
gation in  complaint,  658. 

Release  of  damages  pending  suit. 
Refusal  to  accept  award  of  ap- 
praisers, 580. 

—  of  right  of  way  under  agree- 
ment to  have  damages  assessed 
when  road  is  located.  Cost  of 
fencing,  579. 

Removal  of  cause.  Proceedings 
before  state  commissioners  not 
removable,  679. 

— --  time  for  filing  petition,  679. 

Rights  of  vendor  and  vendee  of 
land  taken  by  railroad,  570. 


Eminent  J^omtAn— Continued. 

Right  of  way  of  one  railroad  over 
land  of  another,  543. 

Rights  in  property  acquired  by 
condemnation,  669. 

Special  value  of  land  for  particu- 
lar purposes,  consideration  of 
in  estimating  damages,  597. 

Taking;  what  constitutes.  Unin- 
tentional trespass,  668. 

Trustee  as  proper  party  to  pro- 
ceedings to  condemn  trust  prop- 
erty. 570-  • 
Ii^unotion. 

Condemnation  proceedings;  when 
equity  will  interfere.      Remedy 
al  law,  513. 
Interstate  Commerce  Aot. 

Discriminating  between  connect- 
ing lines,  161. 

Discrimination  in  rates.      Undue 
preference.     Effect  of  competi-. 
tion,  37. 
Iiand  Qrante. 

Compensation  for  carrying  mails. 
Railroad  constructed  by  land 
grant.  347. 

Consolidation  of  companies;  ef- 
feet  of,  347. 

Construction  of  grant.  Reserva- 
tion of  sections  from  entry. 
Fixing  line  of  road,  304. 

Donation  of  swamp  lands  to  rail- 
road company.^  Contract  with 
county,  286. 

Forfeiture  of  grants.  Intersec- 
tion of  two  roads.  Reversion 
to  United  States,  304. 

Homestead  and  pre-emption 
claimants;  rights  of.  331. 

Location  of  mining  claims  in  re- 
served lands,  359. 

Mineral  lands;  exception  of, 
from  grant  to  railroads,  275. 

Overlapping  and  intersecting  land 
grants,  325. 

Pre-emption  ^  right  attaches, 
when,  331.  ' 

Suit  to  quiet  title  to  land  granted. 
Limitation  of  action.  Interest 
of  United  States.     Laches,  286. 

Taxation  by  state  of  lands  granted 
by  congress,  359. 

When  government  patent  takes 
effect,  286. 

When  title  to  land  granted  vests. 
Performance  of  conditions,  285. 
Lease. 

Power  of  railroad  company  to 
lease  its  property  and  franchises, 
30. 
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I«ooation. 

Abandon  men  t  of  location,  436. 

Appropriation  of  one  railroad's 
land  by  another;  when  author > 
ized,  512. 

Necessity  for  taking  land,  512. 
Haater  and  Servant. 

Fellow    servants.      Liability     of 

master  for  injury  to  employee 

from    combined  negligence    of 

^  himself    and    fellow    servants, 

221. 

Telejgraph     operators     and 

train  dispatchers  as  fellow  ser- 
vants of  other  employees,  221. 
lEonopolies. 

Contract  in  restraint  of  trade. 
Construction  of  Congressional 
Anti-Trust  Act,  488. 

Law   of   monopolies.      Combina- 
tion to  prevent  competition,  30. 
lEortgag^e. 

See  Trustees. 

Foreclosure.  Federal  and  state 
courts;  respective  jurisdiction, 
72. 

—  Liability  of  purchaser  for 
claims  accrued  prior  to  pur- 
chase.     Special  limitation,  71. 

—  Liability  of  purchaser  for 
debts  of  old  company,  71. 

—  Lien  of  attorney  upon  pa- 
pers for  services.  Priorities, 
72.  > 

Liens  for  supplies    Priorities, 

72. 
«-^  Mortgage     of    consolidated 
railroad.     Right  of  stockholders 
\        of  one  of  the  consolidated  com- 
'panies  to  intervene,  73. 
— ^  Power    to    sell     lands    not 
needed.     Consent,  72. 

—  Right  of  insolvent  defendant 
<           company  to  have  payments  out 

of  its  assets  made  to  its  attor- 
ney and  secretary,  71. 

—  Right  of  vendor  of  rolling 
stock  where  its  value  has  in- 
creased since  the  sale,  71. 

—  State  and  federal  courts. 
"Successor,"  71. 

Foreign  corporation  doing  busi- 
ness in  state.  Purchase  of  rail- 
road securities  and  uking  mort- 
gage. 97. 

Indorsement  of  bond.  Right  of  in- 
dorser  to  foreclose  mortgage  be- 
fore  maturity.     Coupons,  68. 

When  sale  of  road   for  debt 

will  be  ordered.  Preservation 
of  lien  of  unmatured   debt,  68. 


Xortgac»^Oii/«Mafr/. 

Notes  secured  by  mortgage,  96. 

i         president  of    corporation  as 

!  indorser     Waiver,  97. 

Stipulation     for     attorney's 

fees;    waiver    by   indorsers  of 
right  to  object,  97. 
Personal    property     included    in 

mortgage.     Rails,  etc.,  96. 
Priorities    over    bonded  debt  of 
notes  for    money   borrowed   to 
pay   interest,  97. 
Recording  railroad  mortgages,  97. 


Liability  of  carrier  for  willfnl  or 

malicious  acts  of  servants  to^ 

wards  passengers,  235. 
Pablie  Irfuids. 

See  Land  Grants. 

Right  to  cut  timber  from   public 

lands,  325. 
Bight  of  Way. 

Abandonment     of    location      of 

right  of  way,  436. 
Abandonment  of  part   of    track; 

when  petition  should  be  granted^ 

437. 
Action  for  use  of  right  of  way  by 

railroad.     Land  owner's  failure 

to  object,  388. 
Adverse    possession;    acquisition 

by    railroad   company  of    title 

by,  368. 
Right  of  way  across  railroad 

by  adverse  user.     Admission  of 

deed  in  evidence,  368. 
Agreements   for   free    pass  over 

railroad     in     consideration    of 

right   of    way;   effect    of    road 

changing  hands,  391. 
Conditions    in   deed  obtained  by 

construction   company.       Duty 

of  railroad  company,  426. 
Construction    of    deed    granting 

right  of  way  through  farm,  395. 
Contract     authorizing      railroad 

across  land  to  reach  quarries, 

396. 

Covenant  running  with  land  under 
grant  to  railroad.  Agreement 
to  maintain  crossing,  396. 

Deed  procured  for  company  by 
agent.     Res  gestae^  426. 

Ejectment  against  company 
constructing  road  on  land  with- 
out authority,  386. 

r  against  railroad;  license  and 

consent  as  a  defense,  387. 

Entry  on  land  by  railroad  without 
objection.  Waiver  by  land 
owner,  387. 
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Hight  of 'W^Lj-'CoHtiHUfd. 

Grant  of  right  of  way  with  right 
to  take  additional  land  neces- 
sary, 396. 

Misuser;  use  of  right  of  way  for 
erection  of  freight  depot,  is  not, 

371. 

Parol  agreement  to  convey  land 
for  railroad;  part  performance. 
Location  of  station,  etc.,  425. 

Release  of  right  of  way  under 
agreement  to  have  damages  as- 
sessed when  road  is  located. 
Cost  of  fencing,  579. 

what  covered  by,  395. 

Reservation  in  deed  by  railroad 
company  of  a  right  of  way; 
what  covered  thereby,  396. 

Rights  of  rival  companies  over 
located  line  of  right  of  way»443. 

Rights  of  railroad  company  in 
purchased  right  of  way,  380. 

Sale  of  superfluous  land  by  rail- 
road   company.       Covenant   to 
resell  portion,  426. 
N     Second  railroad  as  additional  ser- 
vitude on  land,  371. 

Trespass  on  land  by  railroad. 
Statute  of  limitations,  387. 

Verbal      agreement      concerning 
conveyance   of    right    of    way. 
Action  to  reform  deed,  425. 
Stations. 

Defective  station  and  approaches; 
liability    of    railroad    company 
for  injuries  caused  by,  458. 
Statutes. 

Sufficiency  of   title  of  legislative 
acts  concerning  railroads,  30. 
Streets  and  Highways. 

Damages  to  adjacent  property  by 
construction  of  boulevard  across 
railroad  tracks,  528. 

i/51  A.  &  E.  R.  Cas.— 44 


Streets  and  WLghwayB^CbHtiMurtf. 

Laying  out  streets  and  highwavs 
across  railroad  tracks,  528. 

Portion  of  street  in  front  of  con- 
demned lot  becomes  an  appi>ri> 
enance  of  the  lot,  543. 
Street  Bailways. 

Injury  to  persons  in  the  street.. 
Collision  with  vehicles,  196. 

Contributory         negligence. 

Duty  to  stop,    look  and  listen, 
195. 

Driver's  duty,  193. 

Duty  of  company  in   operat* 

ing  cars,- 193. 

Duty    to     have    headlights^ 

bells  and  other  signals,  194. 

general  rule,  192. 

Infirm  persons,  196. 

Injuries  to  children,  196. 

Liability    of    street    railway 

companies.  192. 

Lookout  ahead,  164. 

Rate  of  speed,  193. 

Taxation. 

See  Land  Grants. 
Traffic  Associations. 

Competition  in  its  legal  aspects, 
498. 

Railroad    traffic    associations    as 
**  trusts."     Construction  of  con- 
gressional anti-trust  act,  488. 
Trusts  and  Trustees. 

Allowance  to  trustee's  counsel  fit 
foreclosure  proceedings,  96. 

Compensation    of    trustee   under 
railroad  mortgage,  96. 
"Trusts." 

See  Traffic  Associations. 
Water  and  Water  Courses. 

Overflow  caused  by  railroad  em- 
bankments; sufficiency  oi  evi- 
dence to  sustain  action,  629. 
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NoTB.— The  mode  of  citing  the  American  and  English  Railroad  Cases  it% 
s  follows : 

51  Am.  &  Eng.  R.  Cas. 


This  index  conuins  reference  to  the  cases  reported  alone.    The  index  to 
the  notes  precedes  this. 


ABANDONMENT. 

See  Right  of  Way. 
ADVERSE  POSSESSION. 

See  Right  of  Way. 
AGENT. 

Authority  of  right  of  way  agent 
to  locate  depot  on  land  pur- 
chased by  company,  held  to  be 
shown  by  circumstances.  Gulf, 
C,  etc.,  R.  Co.  v,  Jones  (Tex.), 

415- 
APPEAL  AND  ERROR. 

Bufficiency  of  objection  to  evi- 
dence. Ground  of  objection 
must  be  pointed  out  before  pre- 
senting question  for  review. 
Northern  P.  R.  Co.  v.  Charless 
(U,  S.),  198. 
ATTORNEY  GENERAL. 

Excess  of  power  tending  to  public 
injury  may  be  restrained  at  suit 
of  attorney  general.      Stockton 
V.  Central  R.  Co.  (N.  J.),  i. 
BRIDGE. 

Contract  for  joint  use  of  bridge 
and  terminals.     See  Contract. 

Railroad  permitting  foot  passen- 
gers and  vehicles  to  travel  over 
its  right  of  way  to  reach  bridge 
not  enjoined  at  suit  of  owner  of 
ferry  franchise.  '  Kansas  &  A. 
V.  R.  Co.  V,  Payne  (U.  S.),  518. 

Use  of  right  of  way.  Bridge 
used  for  vehicles  and  for  pas- 
sengers, but  not  cutting  off  ac- 
cess to  ferry  landing;  owner  of 
ferry  franchise  not  entitled  to 
compensation.  Kansas  &  A.V. 
R.  Co.  V,  Payne  (U.  S.),  518. 


BONDS. 

See  Receiver. 

Interest.  Rate  of  interest  in  Eng* 
land  is  judicially  noticed  by 
courts,  but  where  5  per  cent,  hat 
been  paid  for  several  years  this 
is  presumed  to  be  legal  rate, 
Coghlan  v.  South  Car.  R.  Co. 
(U.  S.),  79. 

Where  bonds  are  payable  in 

England  it  is  presumed  that  in- 
terest after  maturity  is  payable 
at  English  rates.  Coghlan  v, 
S.  Car.  R.  Co.  (U.  S.),  79. 

Recital  in  bond  as  to  security  of 
trust  deed  held  not  sufficient  to 
destroy  its  negotiability,  or  to 
put  bona  fide  holder  on  in<juiry 
as  to  existence  of  conditions. 
Guilford  v,  Minneapolis,  etc. 
R.  Co.  (Minn.),  98. 

held  to  charge  holders  with 

notice  of  terms  of  deed,  and  to 
bind  them  by  conditions.  Guil- 
ford V,  Minneapolis,  etc.  R.  Co. 
(Minn.),  98. 

Reorganization  of  railroad  by 
trustees  acting  for  bondholders. 
Issue  of  stock  to  bondholders; 
residue  of  stock  to  complete  road 
held  properly  retained  by  trus* 
tee.  White  v.  Wood  (N.  Y.),73. 

Terms  of  trust  deed.  Condition 
in  bond  requiring  requisition  on 
trustee  to  enforce  collection  held 
a  pre-requisite  to  any  action  by 
bondholder.  Guilford        v. 

Minneapolis,  etc.,  R.  Co, 
(Minn.),  98. 
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BON  DS—  CtmUnutd, 

Terms  of  trnst  deed.  Righu  of 
bondholders  in  respect  to  pro- 
cedure for  collection  of  deed 
are  limited  by.  Guilford  v. 
Minneapolis,  etc.,  R.  Co. 
(Minn),  98. 

Trustee;   payment    for    services. 
Sec  Trustee. 
CARRIERS. 

Combinations  and  agreements  in 
restraint  of  trade.  Application 
of  Congressional  Anti-Trust 
Law  to  railroads.  See  Traffic 
Associations. 

Connecting  lines.  See  Intxkstats 
Commerce  Act. 

Company  obliged  by  its  char- 
ter to  permit  other  companies 
to  form  "  running  connec- 
tions," not  obliged  to  carry 
freight  in  cars  in  which  it  is 
tendered.  Oregon  S.  L.  v. 
Northern  Pac.  R.  Co.,  (U.  S.), 

MS- 

—  Course  of  business  between 
two  companies  held  to  show  no 
controlling  custom  to  receive 
and  transfer  freight  in  cars  in 
which  it  was  tendered.  Oregon 
Short  Line  v.  Northern  Pac.  R. 
Co.  (U.  S.K  145. 

^—  Duty  of  carrier  receiving 
freight  from  connecting  line  to 
advance  or  assume  payment  of 
charges  due.  Oregon  Short 
Line  v.  Northern  Pac.  R.  Co. 
(U.  S.),  145. 

Discrimination      in    rates.      See 
Interstate  Commbrcb  Act. 
CHARTER. 

Forfeiture  of  charter;  right  to 
claim,  in  proceedings  by  state  to 
^  recover  lands  granted,  because 
company  has  failed  to  construct 
road  in  time.  Galveston,  etc., 
R.  Co.  V.  State  (Tex.),  287. 
COMBINATIONS, 

See  Lease;  Traffic  Associations. 
CONDITIONS. 

See  Right  of  Way. 
CONNECTING    LINES. 

See  Carriers;  Interstate  Com* 
MSRCE  Act;  Ticksts  and 
Fares. 

Contract  for  joint  use  of  bridge 
and  terminals.     See  Contract. 
CONSOLIDATION. 

Land  grants;  e£fect  of  consolida- 
tion upon.    See  Land  Grants. 


CONSTITUTIONAL  LAW. 

5;ee  Eminent  Domain. 

Special  legislation.  Requirement 
of  legislative  consent  to  lease  of 
railroad.     See  Leases. 

Sufficiency  of  title  of  statutes.    See 
Statutes. 
CONTRACT. 

Contract  in  restraint  of  trade. 
Validity  of  railroad  traffic  asso« 
ciation.  See  Traffic  Associa- 
tions. 

Duration  of  contract.  Contract 
for  999  years  not  void  because 
charter  expires  in  40  years. 
Union  Pac.  R.  Co.  v,  Chicago^ 
R.  I.  &  P.  R.  Co.  (U.  S.),  162. 

Estoppel  to  deny  validity  of  con-- 
tract  for  joint  use  of  bridge  and 
terminals  after  acting  under  it 
for  seven  months  and  receiving 
rentals.*  Union  Pac  R.  Co.  v« 
Chicago,  R.  I.  &  P.  R.  Co. 
(U.  S.),  162. 

Execution  of  contract  by  ezeca^ 
tive  committee,  or  board  of  di> 
rectors,  and  its  approval  by 
stockholders,  held  to  make  it 
binding,  although  never  rati- 
fied  by  formal  resolution  of  di^ 
rectors.  Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co. 
(U.  S.),  i6a. 

Joint  use  of  bridge  and  terminals 
at  Omaha;  contract  for,  by 
Union  Pacific  R.  Co.  held  not  ta 
be  ultra  vires.  Union  Pac.  R. 
Co.  tr.  Chicago,  R.  I.  Ic  P.  R.  Co. 
(U.  S.),  162. 

•— ^  Discretion  of  trial  court  in 
action  for  specific  performance 
to  refyse  to  permit  defendant  t» 
show  that  the  contract  was  not 
mutually  enforceable.  Union 
Pac.  R.  Co.  V.  Chicago,  R.  I.  & 
P.  R.  Co.  (U.  S.\  162. 

—  General  policy  evinced  by 
acts  of  congntst  to  promote  con^ 
tinuous  lines,  held  to  authorize 
contract.  Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co. 
(U.  S.),  162. 

—  Provision  in  contract  for 
movement  of  trains  held  not  to 
disable  Union  Pacific  Co.  from 
performing  its  public  duties. 
Union  Pac.  R.  Co.  v.  Chicago^ 
R.  I.  &  P.  R.  Co.  (U.S.),  162. 

Specific  performance  of  contract 
between  two  railroads  for  joint 
use  of   bridge  and    terminals; 
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CONTRACT— Ctfu/mwAi: 

when  not  refused.  Union  Pac. 
R.  Co.  V,  Chicago,  R.  I.  &  P.  R. 
Co.  (U.  S.).  163. 
Special  performance  of  contract 
for  joint  use  of  bridge  and 
terminals.  Effect  of  agreement 
to  submit  controversy  to  ar- 
bitration. Union  Pac  R.  Co. 
V,  Chicago,  R.  I.  &  P.  R.  Co. 
(U.  S.),  162. 
not  refused  on  ground  of  al- 
leged inadequacy  of  considera- 
tion, or  because  it  is  inequit- 
able. Union  Pac.  R.  Co.  v, 
Chicago,  R.  I.  &  P.  R.  Co.  (U. 
S.),  162. 
CONTRIBUTORY     NEGLIGENCE. 

See  Crossings,  Stations. 
CONVEYANCE. 

See  Right  op  Way. 
CORPORATIONS. 

Excess  of  power  tending  to  pub- 
lic injury  may  be  restrained  at 
suit  of  attorney  general.  Stock- 
»  ton  V.  Central  R.  Co.  (N.  J.),  i. 

CROSSINGS. 

Condemnation  of  street  crossing 
over  railroad  tracks.  See 
Streets  and  Highways. 
Street  railway  track.  Failure  of 
persons  to  look  both  ways  for 
cars  is  contributory  negligence. 
Ehrisman  v.  East  Harrisburgh 
(Pa.),  190. 
DAMAGES. 

Excessive  Damages.  Verdict  for 
$10,000,  on  account  of  personal 
injuries,  rendering  plaintiff  a 
cripple  for  life,  held  not  exces- 
sive. Skottowe  v»  Oregon  Short 
Line  (Ore.).  444.  . 
DEED. 

Construction  of  grants  of  rights  of 
way.    See  Right  op  Way. 
DIRECTORS. 

See  Okpicers  and  Agents. 
DISCRIMINATION. 

Sec  Interstate  Commerce  Act. 
EASEMENT. 

Sec  Right  op  Way. 
EJECTMENT. 

See  Right  of  Way. 
ELEVATED  RAILROAD. 

Damages.  Stipulation  of  railroad 
to  carry  only  passengers,  to  use 
hard  coal,  etc.,  should  be  con- 
sidered in  estimating  damages. 
Lieberman  v.  Chicago,  etc.,  R. 
Co.  (111.),  581. 
Eminent    domain.      Corporation 


ELEVATED  RAILROAD— Ciw»/i»«w/. 
held  authorized  by  virtue  of 
statute  to  condemn  land.  Lieb. 
erman  v,  Chicago,  etc.,  R.  Co. 
(111.).  581. 

Incorporation.  Companies  to 
construct  elevated  roads  may 
be  authorized  under  general  act 
notwithstanding  special  stat- 
ute. Lieberman  v,  Chicago, 
etc.,  R.  Co.  (111.).  581. 
EMINENT  DOMAIN. 

Action  by  several  plaintiffs.  Con- 
veyance of  right  of  way  by 
some  does  not  bar  action  by 
others.  Shortle  v,  Terre  Haute, 
etc.,  R.  Co..  (Ind.),  576.    . 

Action  to  try  title  to  land  con- 
demned; admission  in  evidence 
of  judgment  in  condemnation 
proceedings  reciting  that  notice 
'was  given  held  erroneous.  Par- 
ker V.  Ft.  Worth,  etc.,  R.  Co. 
(Tex.),  643. 

Amending  petition  filed  against 
railroad  for  taking  land.  No 
error  in  permitting  the  filing  of 
two  amended  petitions.  Wich- 
ita, etc.,  R.  Co.  V.  Fechheimer 
(Kan.),  660. 

Appeal.  Review  on  appeal  of 
separate  proceedings  heard  to- 
gether; exception  on  the  ground 
that  the  assessment  was  inade- 
quate as  to  one  tract.  Gulf,  etc., 
R.  Co.  V,  Kerfoot  (Tex.),  682. 

^^eparate   proceedings  heard 

together.  Amendment  of  excep- 
tion as  to  one  tract.  Gulf,  etc., 
R.  Co.  f/.  Kerfoot  (Kan.).  682. 

Application  for  assessment  of 
damages  by  railroad  company, 
in  action  to  recover  land  un- 
lawfully occupied  by  it.  Motion 
addressed  to  discretion  of  court. 
Kremer  2/.' Chicago,  M.,  etc.,  R. 
Co.  (Minn.),  382. 

Award  agreed  upon  by  two  or 
three  appraisers  is  valid. 
American  Cannel  C.  Co.  v.  Hun- 
tingburg,  etc.,  R.  Co.  (Ind.),  653. 

of    sum   in    gross    covering 

damages  to  several  tracts  is 
sufficient.  American  Cannel  C. 
Co.  V.  Huntingburg,  etc.,  R. 
Co.  (Ind.),  653. 

Conveyance  of  right  of  way  upon 
agreement  of  company  to  fence 
is  without  consideration,  and 
grantor  may  have  his  damages 
assessed.        Shortle     v.    Terre 


Digitized  by 


Google 


«94 


INDEX. 


[VOL.  51 


tMlNENT  DOMAlS—CoHtintud. 

Haute,  etc..  R.  Co.  (Ind.).  576. 

Crossing  track  of  another  com- 
pany in  city  street  not  permit- 
ted unless  compensation  is 
first  made.  Georgia,  M.  &  G.  R. 
Co.  V,  Columbus  S.  R.  Co. 
(Ga.).  538. 

Damages.  Benefits.  Special  ad- 
vantag^e  by  reason  of  location  of 
station  may  be  set  off,  and  is 
question  for  jury.  Gorgas  v. 
Philadelphia,  etc.,  R.  Co.  (Pa.), 
593. 

—  Construction  of  railroad  in 
street;  both  the  physical  prop- 
erty and  the  easement  of  access 
from  the  street  are  not  to  be 
considered  as  Jiaving  separate  i 
values,  but  are  to  be  treated  as  1 
part  of  the  same  estate.  Streyer 
V.  Georjfia.  etc.,  R.  Co.(Ga.),  638.  ! 

Contiguous    properly;    dam- 1 

age  to,  from  construction  of 
railroad  in  street:  measure  of 
damages  is  diminished  market 
value;  what  is  market  value 
for  this  purpose.  Streyer  v, 
Georgia,  etc.,  R.  Co.  (Ga.),  638. 

•^^  Date  in  respect  to  which  com- 
pensation should  be  estimated 
where  petition  has  been  amend- 
ed several  times.  Lieberman 
«/.  Chicago,  etc.,  R.  Co.  (HI.), 
581. 

Improvements  placed  on  land 

by  railroad  company  under  an 
illegal  entry  not  an  item  to  be 
considered  in  estimating  land 
owners'  damages.  Jacksonville, 
etc.,  R.  Co.  V.  Adams (Flfi.),  544. 

' Injury  to  entire  tract;    jury 

must  determine  extent  as  a^ect- 
ing  different  portions  of  tract. 
Kremer  ?'.  Chicago,  M.,  etc., 
R.  Co.  (Minn.),  382. 

Injury  to  entire  tract;  owner 

is  entitled  to  have  his  compen- 
sation assessed  for.  Kremer  v. 
Chicago,  M.,  etc.,  R.  Co.(Minn.), 
382. 

Interference   with    access    to 

watering  place  on  farm  across 
highway  held  not  an  element  of 
damage.  Gorgas  v,  Philadel- 
phia, etc.,  R.  Co.  (Pa.),  593. 

■ Measure  of   damages  where 

company  has  entered  i-llegally 
and  has  been  defeated  in  action 
of  ejectment.  Time  as  to  which 
damages  should    be   estimated. 


EMINENT  hOMAlS -^GrnHntttd, 

Graham  v.  Pittsburgh,  etc.,  R. 
Co.  (Pa.),  619. 

Damages.  Shore  lands;  da magea 
not  allowed  for  prospective 
rights  which  possibly  may 
be  granted  by  legislature. 
Bellingham  Bay,  etc.,  R.  Co.  v. 
Strand  (Wash.),  608. 

Stipulation    of     railroad    to 

carry  only  passengers,  to  use 
hard  coal,  etc.,  should  be  coo- 
sidered  by  jury  in  estimating 
damages.  Lieberman  v.  Chi« 
cago.  etc..  R.  Co.  (111.),  581. 

View  of  land  by  jury;  in- 
structions as  to  providence  of, 
held  proper.  Gorgas  v,  Phila- 
delphia, etc.,  R.  Co.  (Pa.).  593. 

Description  of  land  in  application 
must  be  such  as  to  identify  it 
with  certainty;  parol  evidence 
not  admissible  to  supply  defect. 
Parker  r.  Ft.  Worth,  etc..  R.  Co. 
(Tex.).  643. 

Elevated  railroad  company  held 
to  have  a  right  by  virtue  of 
statute  to  condemn  land  in  city. 
Lieberman  v.  Chicago,  etc.,  R. 
Co.  (III.).  581. 

Embankment  extending  over  onto 
plaintiff's  land;  plaintiff  has 
right  of  action  as  for  permanent 
taking,  and  may  recover  dam- 
ages  to  extent  of  depreciation 
of  land.  Wichita,  etc.,  R.  Co. 
V.  Fechheimer  (Kan.).  660. 

Evidence.  Witness  having  no 
knowledge  of  market  value  of 
land  in  neighborhood  cannot 
testify  as  to  damage  done.  Gor~ 
gas  V.  J^hiladelphia,  etc..  R.  Co. 
(Pa.).  593. 

Illegal  entry  and  ouster.  Appel- 
late court  may  withhold  its 
mandate  of  possession  to  allow 
a  reasonable  time  for  the  com- 
pany to  institute  condemnation 
proceedings.  Jacksonville,  etc., 
R.  Co.  V.  Adams  (Fla.).  544. 

right  of  eminent  domain  may 

be  exercised  after,  and  right  to- 
legal  compensation  thus  se- 
cured. Jacksonville,  etc.,  R. 
Co.  V.  Adams  (Fla.),  544. 

Illegal  taking  without  making^ 
compensation;  injunction  will 
be  granted  although  no  irrepar- 
able injury  results,  Pratt  r. 
Roseland  R.  Co.  (N.  J.),  632. 

Inability  of  parties  to  agree;  not 
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necessary  to  ofifer  evidence  to 
support  allegation  as  to,  where 
issue  is  merely  as  to  amount  of 
damages.  Lieberman  v.  Chi- 
cago, etc.,  R.  Co.  (Ill.K  581. 
Injunction.  United  States  court 
may  exercise  equitable  right 
given  by  state  statute  to  re- 
strain illegal  acts  of  corporations 
invading  private  rights.     Weid- 

X         enfeld  v.  Sugar  Run  R.  Co.  (U. 

S.).  505. 
Interference  with  ferry  franchise 
not  shown   by  railroad  permit- 
ting use  of  its  right  of  way  and 
bridge  for  ordinary  travel;  no 
right  to  compensation;  injunc- 
tion refused.     Kansas  &  A.  V, 
R.X:o.  V.  Payne  (U.  S.)  518. 
Judgment   in   condemnation  pro- 
ceeding   must   be    recorded  to 
%  protect  company  from  claims  of 

subsequent  purchaser.     Parker 
V,  Ft.  Worth,  etc.  R.  Co.  (Tex.), 

643. 

Judgment  in  ejectment  not  a  bar 
to  exercise  of  eminent  domain 
as  to  land  recovered  in  the  a'c- 
tion.  Jacksonville,  etc,  R.  Co. 
V,  Adams  (Fla.),  544. 

Laying  out  street  across  tracks. 
See  Streets  and  Highways. 

Limitation  of  action  for  damages 
or  possession;  regulation  by 
general  railroad  act  of  railroads 
created  by  special  act.  Liver- 
mon  V,  Roanoke,  etc.,  R.  Co. 
(N.  Car.),  562. 

— ^  Proceedings  governed  by  a 
statute  providing  that  '*all  ac- 
tions not  limited  by,other  statute 
shall  be  brought  within  fifteen 
years."  Shortle  v.  Terre  Haute, 
etc..  R.  Co.(Ind.),  576. 

Statute  running  against  ac- 
tion by  remainder-man,  not- 
withstanding existence  of  life 
estate.  Shortle  v,  Terre  Haute, 
etc.,  R.  Co.  (Ind.),  576. 

Misconduct  of  jury  by  accepting 
box  of  cigars  from  bailiff  held 
immaterial  under  the  circum- 
stances. Wichita,  etc.,  R.  Co. 
V.  Fcchheimer  (Kan.),  660. 

Mortgagee  or  person  purchasing 

at  foreclosure  sale  is  entitled  to 

I      compensation,    although  mort- 

'       gagor  has  granted  right  of  way. 

Livermon  v,  Roanoke,  etc.,  R^ 

Co.  (N.  Car.).  ft62. 
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Notice;  statute  requiring  jury  to 
estimate  damages  implies  that 
company  shall  first  give.  Ba)ti> 
more  B.  R.  Co.  v.  B'altzell  (Md.),. 
669. 

Such  reasonable  notice  is  re* 

quired  as  will  allow  owner  time 
to  offer  necessary  evidence. 
Baltimore  B.  R.  Co.  v.  BaUze^ 
(Md.),  669. 

Open  and  close;  company  entitled 
to,  on  trial  of  appeal  entered  by 
it  from  assessments  made  in 
proceeding  commenced  by  it. 
Streyer  v.  Georgia,  etc.,  R.  Co, 
(Ga.),  638. 

company  has  the  right,  bur- 
den of  proof  being  upon  it, 
Bellingham  Bay,  etoi,  R.  Co.  v.. 
Strand  (Wash.),  608. 

Public  use.  Private  road  to  be 
used  solely  for  transportation 
of  stone  for  private  corporation 
cannot  exercise  power  of  emi* 
nent  domain.  In  re  Split  Rx)ck 
C.  R.  Co.  (N.  Y.),  514. 

Where  railroad  is  to  be  built 

for  private  use  of  controlling 
stockholder  company  cannot  ex- 
ercise right  of  eminent  domain. 
Weidenfeld  v.  Sugar  Run  R.  Co, 
(U.  S.),  505. 

Purchaser  of  land  taken  without 
company  acquiring  title  may 
sue  for  compensation.  Liver- 
mon V.  Roanoke,  ttc,  R.  Co^ 
(N.  Car.),  562. 

Qualification  of  appraisers  will  be 
presumed  on  appeal  in  absence 
of  specific  averment.  American 
Cannel  C.  Co.  v.  Huntingburg, 
etc.,  R.  Co.  (Ind.),  653. 

Special  jury;  provision  for,  in 
statute,  held  not  unconstitu- 
tional. Baltimore  B.  R.  Co.  v, 
Baltzell  (Md.),  669. 

Successive  estates;  company  can- 
not enter  on,  without  consent 
until  compensation  is  made  to 
owners  of  both  estates.  Pratt 
V,  Roseland  R.  Co.  (N.  J.),  632. 

View  by  jury;  it  is  within  discre- 
tion   of    trial   court    to    allc^. 
Bellingham  Bay,  etc.,  R.  Co.  f/,  - 
Strand  (Wash.),  608. 
ESTOPPEL. 

Estoppel  to  deny  validity  of  con- 
tract.   See  Contract. 

Res  Judicata.  Plaintiff  estopped 
from   setting  up  a  claim,  incon- 
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sUtent  with  a  decree  obtained 
against  same  parties,  and  re- 
citals in  deed,  executed  by  it. 
Elyton  L.  Co.  v.  South  &  North 
Ala.  R.  Co.  (Ala.).  371. 
EVIDENCE. 

Sec  Judicial  Notice. 

Expert  and  opinion  evidence  in 
condemnation  proceedings.  See 
Eminent  Domain. 

Parol  evidence  to  explain  grant  of 
right  of  way.  See  Right  of 
Way. 

Personal  injaries.     Evidence  as  to 
;  subsequent  repairs  of  premises 

alleged  to  have   been  defective 
is  competent  to  show  ownership 
or  control.     Skottowe  v.  Oregon 
Short  Line  (Ore.),  444. 
FALSE  IMPRISONMENT.     * 

See  Passengers. 
FERRIES. 

See  Bridges  ;  Right  of  Way. 
FORECLOSURE. 

See  Mortc;a(;e. 
FOREIGN  CORPORATIONS. 

Lease  of   railroad  to  foreign  cor- 
poration.    See  Lease. 
FORFEITURE. 

Forfeiture  of  corporate  charter. 
See  Charter. 

Forfeiture  of   land  granted.     See 
Land  Grants. 
GRANT. 

See  Right  OF  Way. 
INJUNCTION. 

See  Eminent  Domain. 

Rival  railroad  appropriating  loca- 
tion and  works  of  another  com- 
pany through  collusion  of  direct- 
ors; stockholder  may  ma^dtain 
bill  to  enjoin.  Weidenf^ld  v. 
Sugar  Run  R.  Co.  (U.  S.).  505. 

United  States  court  may  exercise 
equitable  right  given  by  state 
statute  to  restrain  illegal  acts  of 
corporations  invading  private 
rights.  Weidenfeld  V.  Sugar 
Run  R.  Co.  (U.  S.),  505. 

Use  of  railroad's  right  of  way  and 
bridge  for  ordinary  travel  held 
to  constitute  no  interference 
with  ferry  franchise,  and  in- 
junction refused.  Kansas  &  A. 
V.  R.  Co.  «/.  Payne  (U.  S.),  518. 
INTERSTATE  COMMERCE  ACT. 

See  Traffic  Associations. 

Connecting   lines.     Act  does   not 

^  require     company     to     receive 

freight  in  cars  in  which   it  is 


INTERSTATE  COMMERCE  ACT— 

CofUintied. 

tendered  by  connecting  line 
where  it  has  cars  of  its  own, 
and  freight  would  not  be  in- 
jured  by  transfer.  Oregon  S. 
L.  v.  Northern  Pac.  R.  Co.  (U. 
S.).  145. 

Discrimination.  Carrying  of  im- 
porunt  traffic  shipped  from  for- 
eign ports  upon  through  bills 
of  lading  at  lower  rates  than 
inland  traffic  forbidden.  Inter- 
state Com.  V,  Texas  &  P.  R.  Co. 
(U.  S.),  33. 

Discrimination  in  rates ;  carrier 
cannot  justify,  upon  ground  that 
otherwise  traffic  would  go  to 
competing  line.  Interstate  Com. 
V.  Texas  &  P.  R.  Co.  (U.  S.),  33. 

Order  of  com  miss  ion  s  railroad 
cannot  escape  being  restrained 
from  violating,  on  ground  that 
connecting  carrier  is  not  pro- 
ceeded against.  Interstate  Com. 
V.  Texas  &  P.  R.  Co.  (U.  S.),  33. 
JUDICIAL  NOTICE. 

Rate  of  interest  in  England  is 
judicially  noticed  by  courts. 
Coghlan   ».  S.  Car.    R.  Co.  (U. 

s.),  79. 

JURY  AND  JURY  TRIAL. 

See  Eminent  Domain. 
LAND. 

See  Land  Grants;  License;  Right 
OF  Way. 
LAND  GRANTS. 

Act  of  1886  granting  lands  to  At- 
lantic &  Pacific  Co.  held  not  to 
defeat  grant  to  Southern  Pacific. 
U.  S.  V,  Southern  Pac.  R.  Co. 
(U.  S.),  331. 

Certificate  based  on  length  of 
switches  and  side  tracks.  Rule 
where  certificates  do  not  distin- 
■  guish  between  lands  granted  for 
main  line,  ahd  for  grant  for 
sidetracks.  Galveston,  etc.,  R. 
Co.  V,  State  (Tex.)  287. 

Consolidation  of  companies: amal- 
gamation held  to  have  been  au- 
thorized by  congressional  as 
well  as  state  legislation.  U.  S. 
V.  Southern  Pac.  R.  Co.  (U.  S.). 

331. 
Recognition  of  the  consoli- 
dated company  by  government 
as  the  company  to  which  the 
act  of  congress  applies.  U.  S. 
V.  Southern  Pac.  R.  Co.  (U.  S.). 
331. 


Digitized  by 


Google 


VOL.51] 


INDEX. 


697 


LAND  GRAUTS—CcHHnu^d, 

CoQSolidation  of  companies. 
Consolidated  company  held 
to  be  substantially  the  same 
company  to  which  land  grant 
act  refers.  U.  S.  v.  Southern 
Pac.  R.  Co.  (U.  S.).  331. 
Failure  of  prior  grant  held  to  have 
made  grant  to  Southern  Pacific 
Co.  perfected  without  impairing 
rights  of  first  company.  U.S. 
V.  Southern  Pac.  R.  Co.  (U.  S.). 

331. 

Failure  to  complete  road  in  time] 
when  railroad  is  excluded  from 
benefit  of  land  grant  act  by. 
Galveston,  etc.,  R.  Co.  v.  State 
(Tex.),  287. 

Fixing  line  of  route  so  as  to  pre- 
vent pre-emption  and  homestead 
rights  from  attaching;  when  ac- 
complished by  filing  map.  St. 
Paul  &  S.  C.  R.  Co.  V.  Ward 
(Minn.),  325. 

Forfeiture  of  charter  on  account 
of  failure  to  construct  road  In 
time,  not  claimable  by  state  in 
proceedings  to  recover  land 
granted.  Galveston,  etc.,  R. 
Co.  V.  State  (Tex),  287. 

Forfeiture  on  ground  of  non- 
compliance with  conditions. 
Rights  of  company  held  never  to 
have  ripened  into  an  effective 
grant.  U.  9.  v.  Southern  Pac. 
R.  Co.  (U.  S.).  331. 

Grant  in  praesenti;  grant  held  to 
have  been,  which  did  not  at- 
tach until  time  of  filing  map, 
although  company  may  have 
surveyed  and  staked  out  road.^ 
Sioux  City,  etc.,  R.  Co.  v, 
Griflfey  (U.  S.),  347. 

Grant  to  railroad  company,  its 
successor  or  assign;  consolid- 
ated company  held  to  be  within 
provision,  being  a  successor  or 
assign.  U.  S.  v.  Southern  Pac. 
R.  Co.  (U.  S.).  331. 

Homestead  rights;  when  claim- 
ant will  be  deemed  to  have  ac- 
quired a  vested  right  which 
courts  will  protect.  St.  Paul  & 
S.  C.  R.  Co.  V,  Ward  (Minn.), 
32a. 

Inchoate  grants  held  not  to  have 
been  contemplated  by  congress 
when  it  provided  for  deduc- 
tions. U.  S.  V.  Southern  Pac. 
R.  Co.  (U.  S.).  331. 

Indemnity  lands;  right  to  make 


LAND  GRANTS— a«Aii«^^. 

selection,  held  not  to  accrue 
until  map  was  filed.  St.  Paul 
&  S.  C.  R.  Co.  V.  Ward  (Minn.), 
325. 

Indemnity  lands;  title  does  not 
vest  until  they  are  selected  and 
selection  approved.  U.  S.  Vm 
Missouri,  K.,  etc.,  R.  Co.  (U. 
S.).  305. 

Indemnity  limits;  order  of  land 
department  withdrawing  odd 
numbered  sections  within,  held 
inoperative  as  respects  lands 
occupied  by  pre-emptors.  St. 
Paul  &  S.  C.  R.  Co.  V.  Ward 
(Minn.),  325. 

Land  certificates  based  on  length 
of  switches  and  side  tracks,  are 
voidable;  act  applies  only  to 
main  line.  Galveston,  etc.,  R. 
Co.  V.  State  (Tex.),  287. 

Land  grant  and  grant  of  right  of 
way,  distinguished.  Hamilton 
».  Spokane  &  P.  R.  Co.  (Idaho), 
35^. 

Mineral  lands;  exclusion  of,  from 
grant  held  to  apply  only  to 
"  known"  mineral  lands.  North- 
ern Pac.  R.  Co.  V,  Harden  (U. 
S.),  236. 

T  exclusion  of.     Lands    must 

be  known  to  be  **  mineral"  at 
date  when  line  of  road  is  fixed, 
and  map  filed.  Northern  Pac. 
R.  Co.  V.  Harden  (U.  S.). 
236. 

Overlapping  grants.  Even  num- 
bered sections  reserved  to 
United  States,  within  common 
limits,  could  be  used  to  supply 
deficiencies.  U.  S.  v.  Missouri, 
K.,  etc.  R.  Co.  (U.  S.),  395s 

Pre-emption  claim;  3<>ita  fides  of, 
not  .to  be  contested  by  railroad 
company,  claiming  under  grant 
in  action.  Sioux  City,  etc.,  R. 
Co.  V,  Griffey  (U.  S.),  347. 

Proviso  in  grant  that  it  should  in 
no  way  impair  rights  of  another 
company;  effect  of,  on  rights  of 
United  States.  U.  S.  v.  South- 
ern  Pac.  R.  Co.  (U.  S.),  331. 

Rights  of  company  held  to  have 

,      been  to  earn  lands,  and  not  to 

obtain  them   without    earning 

them.     U.  S.  v.  Southern  Pac. 

R.  Co.  (U.  S.),  331. 

Suit  by  United  States  to  set 
aside  patents  for  land  improp- 
erly issued  may  be  maintained^ 
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when.  U.  S.  v.  Missouri,  K. 
etc.,  R«  Co.  (U.  S.),  305. 

Title  held  to  have  attached  to 
specific  sections  as  of  the 
date  of  the  grant  when  the 
lands  were  identified  by  lo- 
cation of  road.  Deseret  v. 
Tarpey  (U.  S.),  276. 

Withdrawal  of  indemnity  lands; 
when  courts  will  follow  con- 
struction placed  by  department 
of  the  interior  upon  its  orders. 
St.  Paul  &  S.  C.  R.  Co.  V.  Ward 
(Minn.),  325. 

Withholding  patents  until  cost  of 
surveying,  etc.,  is  paid;  amend- 
ment providing  for,  held  not  to 
alter  effect  of  original  act. 
Deseret  v,  Tarpey  (U.  S.),  276. 
LEASE. 

Combination  of  coal  producers 
and  carriers  so  as  to  destroy 
competition,  effected  by  lease 
of  railroad,  held  to,  be  void. 
Stockton  V.  Central  R.  Co.  (N. 

J.).  I. 

Controlled  lien;  lease  of,  for  rent 
to  be  paid  to  controlling'  com- 
pany not  void  for  want  of  con- 
sideration. Union  Pac.  R.  Co. 
V.  Chicago,  R.  I.  &  P.  R.  Co. 
(U.  S.).  162. 

Covenant  not  to  sublet  or  assign 
held  to  have  been  br.oken  by 
terms  of  another  lease  executed 
by  lessee.  Boston,  Concord, 
etc.,  R.  Co.  V.  Boston  &  L.  R. 
Co.  (N.  H.),  106. 

Forfeiture  of  lease  by  breach  of 
covenant  not  to  sublet.  Refusal 
of  equity  to  enforce  forfeiture, 
or  appoint  receiver.  Boston, 
Concord,  etc.,  R.  Co.  v.  Boston 
&  L.  R.  Co.  (N.  H.).  106. 

Foreign  corporations ;  domestic 
-^  railroad    forbidden   to  lease  to, 

cannot  execute  lease  to  domes- 
tic corporation  practically  owned 
by  foreign  corporation.  Stock- 
ton V.  Central  R.  Co.  (N.  J.),  i. 

** operating"  domestic   road 

held  to  have  power  under  stat- 
ute to  lease  line  of  another  do- 
mestic company.  Boston,  Con- 
cord, etc.,  K.  Co.  V.  Boston  & 
L.  R.  Co.  (N.  H.),  106. 

Legislative  consent.     Statute 

providing  for  submission  of 
proposed  lease  to  legislature 
held   not   to   be  special  legisla- 


LEASE^CoHtstiiud. 

tion.  Stockton  v.  Central  R. 
Co.  (N.  J.),  I. 

Minority  stockholders  voting 
against  lease  cannot  maintain 
suit  to  set  aside,  where  they 
have  been  guilty  of  laches.  Bos- 
ton, Concord,  etc.,  R.  Co.  v, 
Boston  &  L.  R.  Co.  (N.  H.).  106. 

Railroad  cannot  lease  any  needful 
franchise  without  legislative 
consent.  Stockton-  v.  Central 
R.  Co.  (N.  J.).  I. 

Receiver;  operation  of  leased  road 
by.     See  Receiver. 

Validity  of  lease  authorized  and 
executed  by  stockholders  in 
statucory  manner,  may  be  at- 
tacked by  whom.  Boston,  Con- 
cord, etc.,  R.  Co.  V.  Boston  & 
L.  R.  Co.  (N.  H.).  106. 
LICENSE, 

Entry  on  land  under  license  pro- 
tects company,  but  on  revoca- 
tion of  license  company  may  be 
ejected,  and  land  owner's  right 
of  action  is  not  impaired  by 
delay.     Kremer  v.  Chicago,  M. 

.  etc.,  R.  Co.  (Minn.).  38a. 
LIMITATIONS. 

See  Eminent  Domain. 
LOCATION. 

Executive  committee  of  board  of 
directors  cannot  be  given  power 
to  locate  route  of  railroad  im- 
posed  by  statute  on  president 
and  directors.  Weidenfeld  v. 
Sugar  Run  R.  Co.  (U.  S,).  505. 

Rival  company  appropriating  lo- 
cation and  works  of  another 
company  through  collusion  of 
directors :  stockholder  may 
maintain  bill  to  enjoin.  Weid- 
enfeld V.  Sugar  Run  R.  Co.  (U. 

s.\  505. 

MASTER  AND  SERVANT. 

Defective  hand  car  brake;  ques- 
tion for  jury  to  determine 
whether  accident  was  caused  by. 
Northern  P.  R.  Co.  v.  Charless 
(U.  S.),  198. 

Fellow  servant.  Negligence  of 
fellow  servant  does  not  excuse 
master  for  injuries  which  would 
not  have  happened  had  master 
performed  his  duty.  Northern 
P.  R.  Co.  V,  Charless  (U.  S.), 
198. 

Section  hand  injured  through 

negligence  of  telegraph  operator 
failing  to  inform  him  as  to  move- 
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ued, 

ments  of  trains  ;  company  held 
liable.  Northern  P.  R.  Co.  v. 
Charless  (U.  S.),  198.     • 

Injury  to  section  man  riding  on 
hand  car  supplied  with  defective 
brake.  Collision  with  approach- 
ing train,  owing  to  negligence 
of  section  boss  and  telegraph 
operator.  Complaint  held  to 
state  the  cause  of  action.  North- 
ern P.  R.  Co.  V.  Charless  (U.  S.), 
198. 

Misconduct  of  servant;  liability 
of  company  to  passenger  on 
train.     See  Passengers. 

Section   man   injured  by  unfore- 
seen appearance  of  freight  train. 
Question  for  jury  to  determine 
•  whether  care  was  used  in  mov- 

ing  trains  and  notifying  men. 
Northern  P.  R.  Co.  v.  Charless 
(U.  S.),  198. 
MONOPOLY. 

See  Lease. 

Sec  Traffic  Associations. 
MORTGAGE. 

Foreclosure.  Failure  of  decree  to 
provide  for  specific  coupons  of 
bondholders.  Objection  to  de- 
cree held  to  have  been  waived. 
Coghlan  v,  S.  Car.  R.  Co.  (U. 

s.).  79. 

— ^  Liability  of  ne'w  company 
for  debts  of  old.  Sufficiency  of 
averments  as  to  identity  of  old 
and  new  companies.  Mayer  v. 
Fort  Wayne,  etc.,  R.  Co.  (Ind.), 
68. 

Priority  of  claims.  See  Re- 
ceiver. 

Foreclosure  sale.  Liability  of  new 
company  on  contract  of  old 
company  for  construction  of 
station .  Mayer  v.  Fort  Wayne, 
etc..  R.  Co.  (Ind.),  68. 

Reorganization  by  trustees.  Issue 
of  stock  to  bondholders.  Resi- 
due of  stock  to  complete  road 
held  properly  retained  by  trus- 
tee. White  V.  Wood  (N.  Y.),  73. 
MUNICIPAL  CORPORATION'. 

City  extending  streets  across  rail- 
road  tracks.     See  Streets  and 
Highways. 
NEGLIGENCE. 

See  Street  Railways  ;    See  Sta- 
tion. 
NEGOTIABILITY. 

See  Bonds. 


NEW  TRIAL. 

Overruled  motion  for  new  trial 
not  subject  of  exception  in 
United  States  courts.  Northern 
P.  R.  Co.  V,  Charless  (U.  S.), 
198. 
NON-SUIT. 

United  States  courts  have  no 
power  to  order  non-suit  before 
defendant  has  rested  his  case. 
Northern  P.  R.  Co.  v.  Charless 
(U.  S.),  198. 
OFFICERS  AND  AGENTS. 

Executive  committee  of  board  of 
directors;  delegation  of  power 
to  locate  route  of  road  to,  can- 
not be  made-  Weidenfeld  r. 
Sugar  Run  R.  Co.  (U.  S.),  505. 
PASSENGERS. 

See  Tickets  and  Fares. 

Common  carrier  of  passengers  is 
one  who  undertakes  to  carry  all 
who  apply.  Gillingham  v,  Ohio 
River  R   Co.  (W.  Va.),  222. 

Contributory  negligence;  passen- 
ger going  aboard  boat  in  the 
evening  instead  of  waiting  until 
morning  held  not  to  show. 
Skottowe  V,  Oregon  Short  Line 
(Ore.),  444. 

False  imprisonment  of  passenger 
caused  by  conductor,  renders 
carrier  liable.  Fact  that  statute 
makes  conductor  peace  officer 
is  immaterial.  Gillingham  v. 
Ohio  River  R.  Co.  (W.  Va.),222. 

Misconduct  of  servants.  Carrier 
is  liable  for  improper  treatment 
of  passenger,  owing  to  negli- 
gence, or  willful  misconduct 
of  servants.  Gillingham  r. 
Ohio  River  R.  Co.  (W.  Va.),  222. 

carrier  must  protect  pas- 
senger against,  so  far  as  is  prac- 
ticable. Gillingham  v.  Ohio 
River  R.  Co.  (W.  Va.),222. 

Presumption  that  one    riding    in 
car  is  there  lawfully.     Gilling- 
ham V.  Ohio  River  R.  Co.  (W. 
Va.),  222. 
PERSONAL    INJURIES. 

See  Damages;  Evidence. 
PRESCRIPTION. 

See  Right  of  Way. 
PUBLIC     LANDS. 

See  Land  Grants. 

Land  grant  and  grant  of  right  of 
way  distinguished.  Hamilton 
V.  Spokane  &  P.  R.  Co.  (Idaho)^ 
352. 
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PUBLIC  LA^fDS—C^tinwfJ. 

Right  of  way  through  public 
iand«.  Ri^ht  of  one  succeeding 
10  hnmestcad  entry  to  claim 
damages  on  account  of  company 
grading  its  road  bed  through 
such  tract.  Hamilton  v.  Spokane 
&  P.  R.Co.  (Idaho),  352. 
PUBLIC  POLICY. 

Sec  Traffic  Associations. 
RATKS. 

See  Interstate   Commerce  Act; 
Traffic  Associations. 
RECEIVER. 

See  Trists  and  Tri'stres. 

Appoinimcni  upon  petition  by  in- 
solvent railroad  company  hav- 
ing its  assets  dissipated  and  its 
system  disrupted,  Quincy,  etc., 
R.   Co.   V.   Humphreys   (U.  S.), 

'    upon    petition     by     railroad 

company.  Vested  liens'not dis- 
placed by  unsecured  claims. 
Court- will  require  receiver  to 
hold  property  for  benefit  of  all. 
Quincy,  etc.,  R.  Co.  v.  Hum* 
phreys  (U.  S.).  38. 

Leased  lines  operated  by  receiver. 
Liability  of  receiver  as  assignee 
for  agreed  rentals.  Quincy, 
etc.,  R.  Co.  V.  Humphreys  (U. 
S.).  38. 

— ^  operated  by  receiver.  Di- 
verted earnings.  Rental  not  en- 
tilled  to  priority  over  mortgage 
liens.  Quincy,  etc.,  R.  Co.  v. 
Humphreys  (U.  S.),  38. 

Preference  of  employees'  wages 
does  not  include  claim  by  mer- 
chant for  supplies  furnished 
employes  under  contract  with 
companv.  Finance  Co.  v. 
Charleston,  etc.,  R.  Co.  (U.  S.), 

55. 

Priorities.  Claim  by  merchant 
for  supplies  furnished  employ- 
ees entitled  to  preference  over 
claim  of  interest  on  bonds. 
Claim  is  a  charge  on  reorganiza- 
tion and  on  proceeds  of  sale. 
Finance  Co.  v.  Charleston,  etc., 
R.  Co.  (V.  S.),  55. 

Claim    of  material    man  for 

•wares  furnished  held  to  have 
priority  over  second  mortgage, 
but  not  over  first  mortgage. 
BoiAid  V.  S.  Car.  R.  Co.  (U.  8.), 
58. 
RES    JUDICATA. 

See  Estoppel. 


RIGHT    OF    WAY. 

Abandonment.  Mere  noa-nser  of 
right  of  way  granted  will  not  ex- 
tinguish the  easement  where 
there  is  no  adverse  possession,  or 
where  abandonment  cannot  be 
inferred  from  acts  of  company. 
Roanoke  v.  Kansas  City,  etc., 
R.  Co.  (Mo.),  426. 

Non-user    by   company    and 

re-occupancy  by  grantor  for  five 
years  held  to  sh^w  abandon^ 
ment  and  land  reverts  to  owner. 
Roanoke  v.  Kansas  City,  etc, 
R.  Co.  (Mo.),  426. 

Adverse  possession;  company 
cannot  acquire  title  to  fee  by, 
where  it  enters  as  a  trespasser. 
Texas  W.  R.  Co.  v.  WilsoD 
(Tex.),  364. 

Application  for  assessment  oC 
damages  by  railroad  company 
in  action  to  recover  land  unlaw- 
fully occupied  by  it.  Motion 
addressed  to  discretion  of  coart. 
Kremer  v.  Chicago,  M.,  etc.,  R, 
Co.  (Minn.),  382. 

Appropriation  by  another  com- 
pany. Company  owning  right 
of  way  held  entitled  to  damages 
for  any  advantage  gained  by 
appropriating    company.     Chi- 

.  cago,  etc..  R.  Co.  r.  Cedar  Rap- 
ids, etc..  R.  Co.  (Iowa),  438. 

-^—  Evidence  held  not  to  show 
that  first  company  was  pre- 
vented from  constructing  its 
road  thereby.  Amount  of  dam- 
ages awarded.  Chicago,  etc., 
R.  Co.  V.  Cedar  Rapids,  etc..  R. 
Co.  (Iowa),  438. 

Appropriation  of  graded  right  of 
way  of  one  company  by  another 
company;  rule  for  estimating 
damages  to  which  first  company 
is  entitled.  Chicago,  etc.,  R. 
Co.  V.  Cedar  Rapids,  etc.,  R.  Co. 
(Iowa),  438. 

Condition  subsequent  to  grant  of 
right  of  way.  Failure  to  build 
bridge  held  not  to  forfeit  grant. 
Roanoke  v.  Kansas  City,  etc., 
R.  Co.  (Mo.),  426. 

Consideration  of  deed  granting 
right  of  way;  parol  evidence 
.  held  admissible  to  show  that 
consideration  was  location  of 
depot.  Gulf,  C.  etc.,  R.  Co.  r. 
Jones  (Tex),  415. 

Construction  of  deed  reserving 
passway  connecting  two  grants. 
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RIGHT  OF  WAY— GwAWi^. 

Intention  to  annex  the  right  of 
passing  to  the  larger  tract  as  a 
perpetual  easement.  White  v. 
New  York  &  N.  E.  R.  Co.^Mass.). 

39a. 

conveyance.  Second  railroad  con- 
structed on  right  of  way  under 
grant  by  first  company  held  ad- 
ditional burden,  entitling  land 
owner  to  compensation.  Blakely 
V.  Chicago,  Kansas,  etc.,  R.  Co. 
(Neb.),  368. 

Deed  of  right  of  way.  Condition 
for  free  passage  of  grantor  and 
his  '*  family  ;  "  grandchild  of 
grantor  not  included.  Dodge  v» 
Boston  &  P.  R.  Co.  (Mass.),  388. 

Peliyery  of  contract  for  right  of 
way  in  consideration  of  con- 
struction of  road  on  condition 
that  no  use  should  be  made  of 
it  unless  necessary  ;  parol  evi- 
dence to  show.  Humphreys  v, 
Richmond  &  M.  R.  Co.  (Va.), 

^397. 

Delivery  of  contract  for  right  of 
way.  Unauthorized  delivery  by 
^  president  who  held  contract  on 

condition  ;  contract  held  void, 
and  owner  entitled  to  damages. 
Humphreys  v,  Richmond  &  M. 
R.  Co.  (Va.),  397. 

Easement  by  prescription;  burden 
of  proof  on  company  claiming, 
is  not  sustained  by  proof  of  or- 
iginal and  present  occupancy, 
without  proof  that  such  occu- 
pancy has  been  continuous. 
Texas  W.  R.  Co.  v.  Wilson 
(Tex.),  364. 

—  Sufficiency  of  testimony  to 
show  intent  of  railroad  company 
to  prescribe  for  easement  for 
right  of  way.  Texas  W.  R.  Co. 
V.  Wilson  (Tex.),  364.  , 

Ejectment;  action  by  trustee  of 
land  held  for  perpetual  right  of 
way  for  all  railroads  at  certain 
place  not  maintainable.  Ely  ton 
Land  Co.  v.  South  &  North  Ala. 
R.  Co.  (Ala.),  371. 

Entry  on  land  under  license.  See 
License. 

Estoppel  of  railroad  company 
holding  under  deed,  to  deny  that 
grantor  had  such  interest  in  it 
that  he  could  carve  out  a  pass- 
way  reserved  for  the  perpetual 
benefit  of  land  which  he  occu- 
.     i  Tied.      White    v.    New     York 


RIGHT  OF  yi\y "-Continued, 

&    N.  E.    R.   Co.  (Mass.).   393. 

Location  of  depot;  authority  of 
right  of  way  agent  to  agree  to,, 
held  to  be  shown  by  circum- 
stances of  case.  Gulf,  C.  etc., 
R.  Co.  V.  Jones  (Tex.),  415. 

Power  to  take  temporary  posses- 
sion of  land  for  purpose  of 
"  forming  roads  "  does  not  in. 
elude  taking  for  purpose  of 
forming  railroad.  Morris  v« 
Tottenham,  etc.,  R.  Co.  (Eng.), 
360. 

Use  of  right  of  way.  Bridge  used 
for  vehicles  and  for  passengers^ 
^but  not  cutting  off  access  to 
'ferry  landing;  owner  of  ferry 
franchise  not  entitled  to  com* 
pensation.  Kansas  &  A.  V.  R. 
Co.  V.  Payne  (U.  S.),  518. 

for  ordinary  travel  and  as  aa 

.apjproach  to  bridge;  no  inter-> 
ference  with  ferry  franchises 
shown  and  injunction  refused. 
Kansas  &  A.  V.  R.  Co.  v.  Paynn 
(U.  S.),  518. 
SPECIFIC  PERFORMANCE. 

See  Contract. 
STATIONS. 

Defective  premises.  Fact  that  ap- 
proach  to  boat  landing  is  main- 
tained in  street  does  not  relieve 
company  from  liability  for  de- 
fects. Skottowet/.  Oregon  Short 
Line  (Ore.),  444. 

Location  of  depot  as  consideration 
of  grant  of  right  of  way.  See 
Right  of  Way. 

Personal  Injuries.  Passenger  go- 
ing aboard  boat  run  by  railroad 
company  in  the  evening,  in- 
stead of  waiting  until  morning, 
held  not  to  have  shown  con- 
tributory negligence.  Skottowe 
Oregon  Short  Line  {Qre,),  444. 
STATUTES. 

Act  relating  to  formation  and 
regulation  of  railroads  held  suf- 
ficiently broad  to  confer  power 
on  railroads  chartered  by  special 
law.  Stockton  v.  Central  R« 
Co.  (N.  J.),  I. 

Title  of  act    Act  for  formation 
and  regulation  of  railrouds  held 
to  have  sufficient  title.    Stock- 
ton V.  Central  R.  Co.  (N.  J.),  i. 
STOCK  AND  STOCKHOLDERS. 

Lease;  right  of  stockholders  to  set 
aside.    See  Lease. 

Stockholder  may  maintain  bill  to 
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STOCK    AND    STOCKHOLDERS-' 

Continued.  \ 

enjoin   riyal   railroad  company  i 
from  appropriating  location  and  I 
works  of  his  company  where  he 
shows  that  directors  are  acting 
in   sympathy   with   rival    com- 
pany.  Weidenfeld  v.  Sugar  Run 
R,  Co.  (U.  S.).  505. 
STREETS  AND  HIGHWAYS. 

See  Elkvated  Railroad. 

Construction  of  railroad  in  street; 
both  the  physical  property  and 
the*  easement  of  access  from 
the  street  are  not  to  be  consid- 
ered as  having  separate  values, 
but  are  to  be  treated  as  part  of 
the  same  estate.  Streyer  v 
Georgia,  etc.,  R.  Co.  (Ga.).  638. 

Crossing  track  of  another  com- 
pany in  city  street  not  permitted 
unless  compensation  is  first 
made.  Georgia,  M.  ft  G.  R.  Co. 
V,   Columbus  S.  R.  Co.  (Ga.), 

538-  .,       , 

Laying  out  street  across  railroad; 
city  may  exercise  right  although 
railroad  is  greatly  inconven- 
ienced. Illinois  Cent.  R.  Co.  v. 
Chicago  (III.).  528. 

across  railroad.     Discretion 

of  city  council  to  extend  streets 
either  over  or  across  tracks; 
court  will  not  interfere  with. 
Illinois  Cent.  R.  Ca  v.  Chicago 
(III.).  528. 

'^■^  across  railroad.  Duty  of  city 
to  restore  track.  Statute  only 
requires  such  restoration  as  not 
to  impair  its  usefulness  more 
than  is  necessary.  Illinois 
Cent.  R.  Co.  v.  Chicago  (111.), 
528. 

— —  across  railroad.  Right  of 
city  includes  extension  of  street 
across  railroad  **yard.**  Illi- 
nois Cent.  R.  Co.  v.  Chicago 
(111.),  528. 

—  crossing  railroad  tracks;  com- 
pany entitled  to  compensation 
for  cost  of  erecting  gates  at 
crossings.  Commissioners  v. 
Detroit,   etc.,    R,    Co.   (Mich.), 

525. 
crossing  railroad  yard  author- 
ized by  statute.  Commissioners 
V.  Detroit,  etc,  R.  Co.  (Mich.), 

STREET  RAILWAY. 

Crossing  track.  Failure  of  persons 
to  look  for  car  is  contributory 


STREET  VihWNfW^QmHntud. 

negligence  p€r  se  which  bars  re- 
covery for  injuries.  Ehrisman 
V.  East   Harrisburgh  (Pa.),  19a 

TERMINAL   FACILITIES. 

Contract  for  joint  use.  See  Con- 
tract 

TICKETS  AND  FARES. 

Connecting  lines.  Carrier  not 
obliged  to  honor  passenger 
tickets  issued  by  connecting 
line.  Oregon  Short  Line  v. 
Northern  Pac.   R.  Co.  (U.  S.), 

TRAFFIC  ASSOCIATIONS. 

Agreement  between  companies 
forming  association  held  not  to 
amount  to  transfer  of  franchises 
and  corporate  powers  of  differ- 
ent companies.  United  States 
V.  Trans-Missouri  F.  Assoc.  (U. 
S.),'458. 

Congressional  anti-trust  law  does 
not  apply  to  combinations  or 
agreements  between  railroad 
companies.  United  States  v. 
Trans-Missouri  F.  Assoc.  (U. 
S.).  458. 

Railroad   traffic    association 

held  not  a  combination  or  con- 
spiracy in  restraint  of  trade  in 
violation  of  statjate.  United 
States  V,  Trans- Missouri  F. 
Assoc.  (U.  S.),  458. 

Monopolization  of  commerce;  traf- 
fic association  agreement  held 
not  to  constitute,  in  violation  of 
congressional  anti-trust  law. 
United  States  v,  Trans-Missouri 
F.  Assoc.  (U.  S.),  458. 
TRUST     DEED. 

See  Bonds;  Mortgages. 
TRUSTS    AND    TRUSTEES. 

Compensation  of  trustee  under 
mortgage  awarded  at  rate  al- 
lowed to  executors  and  adminis* 
trators.  Woodruff  i^.  New  York, 
etc.r  R.  Co.  (N.  Y.),  89. 

Payment  for  services.  Trustee 
under  mortgage  held  entitled  to 
allowance  out  of  trust  property 
for  expenses,  including  attor- 
ney's fees.  Woodruff  v.  New 
York,  etc.,  R.  Co.  (N.  Y.).  8^ 

Reorganization  of  railroad.      See 
Mortgage. 
•*  TRUSTS." 

Traffic  associations  not  a  /iolation 
of  congressional  '*  Anti-trust 
Law."     See  Traffic  Assocuu 

TIONS. 
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ULTRA    VIRES. 

Contract    for  joint  use  of  bridge 
and  terminals.    See  Contract. 
UNITED    STATES  COURTS. 
See  Non-suit. 

Equitable  riglit  given  by  state  stat- 
ute to  restrain  illegal  acts  of  cor- 
porations may  be  administered 
by  United 'States  Court.     Wied- 
enfeld  v.  Sugar  Run  R.  Co.  (U. 
S.).  505. 
Overruled  motion  for  new  trial  not 
subject  of  exception  in  United 
States  courts.      Northern  P.  R. 
*  Co.  V,  Charless  (U.  S.),  100. 
WITNESSES. 

Testimony    in     narrative    form{ 
it  is  within  discretion  of  court 
to  allow.     Northern  P.  R.  Co.  v. 
Charless  (V.  S.),  198. 
WORDS  AND  PHRASES. 

'*  Across."    Illiaois  Cent  R.  Co.  v,  i 


WORDS  AND  Y^HKASZS'" ConHnued. 
Chfcago(Ill.).  528. 

••  At  back  of  garden."  White  v.  N. 
Y.  &  E.  R.  Co.  (Mass.).  395/«. 

**  Family."  Dodge  v,  Boston  &  P. 
R.  Co.  (Mass.X  388. 

**  Forming  roads."  Morris  v,  Tot- 
tenham, etc.,  R.  Co.,  360. 

**  Marlcet  value."  624M. 

*'  Mineral  lands."  Northern  Pac. 
R.  Co.  V,  Barden  (U.  S.).  236. 

**  Necessary."  Morris  v,  Totten- 
ham, etc.,  R.  Co.  (Eng.),  360. 

'*  Operating."  Boston,  etc.,  K.  Co. 
V,  Boston  &  L.  R.  Co.  (N.  H.), 
Z06. 

•*  Over."  Illinois  Cent.  R.  Co.  v. 
Chicago  (111.),  528. 

**  Running  connections."  Union 
Pac.  R.  Co.  V.  Chicago,  R.  I.  ft 
P.  R.  Co.  (U.  S.),  162. 

"  Successor,"  yiff. 
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